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PREFACE TO THE THIRD EDITION. 


ö 

» THE subject of Estoppel still suffers from the unpopularity 
of its name. The first branch is associated with the idea that 
proof is shut out, and the unlearned think that parties are 
ethereby prevented from telling the truth. The second branch 
suggests excessive technicality, and irreconcileable conflict of 
decisions. 

In preparing the present Edition, which is separated from 
the last by a period of twelve years and much case-law,' the 
Author has found it necessary to recast. revise, and rewrite 
the whole of the matter. In dealing with the Doctrine of 
Changed Situations he is confronted with the difficulty that 
the subject is generally regarded as one of Evidence, although 
the question of legal duty or obligation is most prominent. 
This aspect has been discussed in Chapter I of Part I. With 
reference to Res Judicata it is obvious that the different 
causes or classes of actions have to be carefully considered 
in applying the conditions of the Code, and a very full 
arrangement of topics has been made under heads such as 
Accounts, Adoption, Dower, Ejectment, Hindu Widow, Joint 
Family, Land, Legitimacy, Maintenance, Possession, Pre- 
emption, Reversioner, Title, Trespass, Waste, and the like. 
The two subjects have been kept distinct, with a separate 
Index and Table of Cases to each. 

The work, from its nature, presents, from two different 
points of view, the field of Indian law, and has involved the 





l The Second Edition contained 1,300 cases; the present work deals with 
mes @ r 





PREFACE, 





a out of ‘‘ direct and open principles of justice `” 
Fr chor than the application of codified rules. It is now 


Ee 
impossible to regard the codified portions of either kind of 


E Estoppel as the last word which has to be said when a case 
comes into court. 


e 


But the view still finds support that the Codes are exhaustive - 


as to Estoppels, and that a judge is not justified in departing 
from the strict and literal letter of the Code. Not long ago the 
precedent of the Emperor Julian was quoted from Gibbons’ 
** Decline and Fall of the Roman Empire,’’ where it is said 
that “he had the firmness to resist the two most dangerous 
temptations which assault the tribunal of the sovereign 
under the specious forms of compassion and _ equity.’’ 
Another historian (Thomas Keightley) has, however, observed 
that the Apostate. in the pursuit of his object to restore the 
religion of ancient Greece to its primitive importance, did not 
attend sufficiently to the principles of Justice and Equity. It 
is not necessary to go back so far, because a modern author- 
ity ' has lately spoken of the Indian Codes as *‘ sometimes 
‘“‘unwisely praised. They are not, and do not profess to be, 
‘< models of the kind of Codes required or suitable for a country 
**like England. But they are excellent examples of the kind 
** of Codes suitable for unprofessional judges and magistrates.” 
The author has ventured to express the view that the doctrines 
herein treated of test the soundness or unsoundness of Indian 
codification.* 

_ Lord Eldon remarked in Ker v. Wauchope? that <<‘ it is more 
7 beneficial to the community to adhere to imperfect and 


bad 





——— 


i I Sir Courtenay Ilbert in the Encyclopedia of the Laws of England, title 
= | Codification, Vol. III, p. 127 [1907]. 
G de tae oa: | 
See Tr sie mph mia oe e 
oe v8 
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“ ineligible rules of law long established than that each judge 
“should be at liberty, upon his own notions of expediency, to 
‘: improve and unsettle the law ”’; and the argument tells against 
frequent amendments. In the case of Section 115 of the Evid- 
ə ence Actit has been repeatedly construed and treated as elastic, 
- and the question of intention is now of minor importance. In 
the case of the Res Judicata provisions it is now recognised 
that ‘‘ it is impossible to frame a fixed and rigid Code in sucha 
manner as to sufficiently meet the varying needs of an area 
so diversified as that to which the Code applies’’'; and ‘‘ that 
it is not possible to make a complete exposition of a subject 
so complex within the limits of a section of an Act.’”” 
By Section 151 of the New Code (one of the provisions 
intended to enlarge the discretion of courts) ‘‘ the inherent 
power of the court to make such orders as may be necessary 
for the ends of justice or to prevent abuse of its process `` 
is recognised as controlling the strict and literal letter of the 
Code in matters of Procedure. And as to substantive law 
the Court’s power must equally be admitted. For ‘‘ the Law 
*‘is not stationary, nor has it attained its perfection as an 
‘ exact science ; and if new rules of law arise out of new com- 
‘ binations of facts, or if old rules are modified or changed 
‘‘for the purpose of being adapted to the corresponding 
` changes in society,’’* it becomes a question whether a Code 
is not to be regarded as elastic. Growth and original thought 
are of the first importance. 
The truth is that the Law of Estoppel has outgrown the 
Codes of 1872 and 1877. It has, therefore, become necessary 





1 Gazette of India, Sept. Tth, 1907, Part V, p. 179. 

2 Ibid, p. 187. See Appendix A to Part II for amendments of the Res 
Judicata provisions at different times proposed, | 

_ 3 See the Reporter’s Preface to 1 Bligh [1819]. 
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dy the principles underlying each and every topic of 
_ law, and the Law Reports cannot be neglected which, 
; Ja 2 «< whether they are to be considered as monuments of the Law, 
=“ or as materials for essayists, or as fleeting indices of varia- 


“ and digested as long as they are found to be useful.” ? But 
in this study of the Reports it is to be remembered that a 
ease is only an authority for what it decides,’ and that un- 
qualified rulings of the tribunal of ultimate resort unquestion- 
ably possess a binding force in the courts of this country.’ 

Reference has been made to the function of a text-book as 
being “‘ half-way towards the framing of a Code, or not a bad 
substitute for one,’’* but the Author will be content if he 
has kept the question of growth and principles uppermost, 
and if his work discourages the automatic application of rules 
and the unintelligent citation of head notes. Though, in 
attempting to solve the problems which arise at every turn,’ 
he has doubtless been unable to avoid many errors, imperfec- 
tions, and omissions, he nevertheless submits his efforts to 
the judgment of the Profession by which the earlier editions 
have been so kindly received. 

The Author is not unmindful of the benefits received from 
the Tagore Law Endowment which originally enabled him to 


a : essay this most difficult of subjects, and he also desires to 
ae express his obligations to the following works :— 


(1) An Exposition of the Principles of Estoppel by Mis- 
representation. By John S. Ewart. WAS 











1 Ibid. 
_ 2 Per Lord Halsbury, L. C., in Quinn v. Leatham, 1901, A. C. 495. 
3 Thumbusawmy v. Hossain, 1 Mad., at p. 18 [1875]. 
‘ane * Encyclopedia of the Laws of England, Vol. IIJ, title Gian. 
ae! p AS OT. 
ce i $ Seo Part I, pp. 72, 73. e ğ 
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** tions in the judicial atmosphere . . . will be published, bought e 
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1900. 

(2) A Treatise on the Law of Estoppel and its application 
in Practice. By Melville M. Bigelow, Ph.D., Har- 
vard. Fifth Edition, Boston. Little, Brown & 
Co., 1890. 

(3) Res Judicata. A Treatise on the Law of Former 
Adjudication. By John Van Fleet. 2 vols. India- 
nopolis and Kansas City. The Bowen Merril Co., 
1895. 

(4) Commentaries on the Law of Estoppel and Res Judi- 
cata. By Henry M. Herman. 2 vols. F. D. Linn 
& Co., Jersey City, N. J., 1886. 

(5) A Treatise on the Law of Lis Pendens. By John I. 
Bennett, LL.D., Chicago. E. B. Myers & Co., 1887. 

(6) Everest and Strode’s Law of Estoppel. Second Edi- 
tion, London. Stevens & Sons, Ld., 119. Chancery 
Lane, 1907. 

(7) A Treatise on the Law of Res Judicata: including 
the doctrines of Jurisdiction, Bar by Suit, and Lis 
Pendens. By Hukm Chand. M.A., 1894. 

(8) Select Cases on Evidence, J. B. Thayer, Cambridge, 
U.S.A., 1892, pp. 79—81. 

He also desires to thank Mr. Owen Moses of the Calcutta 
Bar for the very great help he has given in collecting and 
classifying the cases and in revising proofs and indices. 
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m ARTHUR CASPERSZ. 
Calcutta, 13th February, 1909. 
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PREFACE TO THE SECOND EDITION. 


A Seconp Edition of my Tagore Law Lectures having 
been called for, I have taken the opportunity to carefully — 
revise the former work. About one hundred and fifty cases 
have been added, and I trust the book will be found up to 
date. The title has been slightly altered so as to accentuate 
fully the distinction between the two branches of the subject 
—KEstoppel by Representation and Res Judicata. I have 
attempted throughout to present the law as it is actually in 
force in British India, and to assist practitioners. The rapid 
sale of the first edition leads me to hope that the work has 
not altogether failed in its object. 

In the present edition the width of the columns has been 
slightly increased, thereby TT the number of pagoa: ; z 


wA 
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Tue following pages contain the substance of sixteen 
Tagore Law Lectures delivered in the months of November, 
December. and January last. 

The literature of the subject consists of :—(1) Mr. Bige- 
low ’s Treatise on the Law of Estoppel and its Application in 
Practice [5th Ed.. Boston: Little, Brown & Co., 1890]; 
(2) The Law of Estoppel, Everest and Strode [London: 
Stevens and Sons, 1884}: (3) An Essay on the Principles of 
Estoppel [London: Maxwell and Son, 1888]; all of which 
have been consulted, and to which the author desires to 
express his obligations. 

It will. however. be observed that a new departure has been 
made in the present arrangement and treatment of the Law 
of Estoppel. As to this a word of explanation is necessary. 

The two branches of Estoppel rest upon different prin- 
ciples. Estoppel by Representation consists of an infinite 
number of applications of the doctrine of changed situations ; 
and, in view of the recent important decision of the Judicial 
Committee in Sarat Chunder Dey v. Gopal Chunder Laha,' is 
capable of a more extended application. Estoppel by Judg- 
ment, on the other hand, which has hitherto been brought 
into greater prominence in the text-books, depends upon the 
principle of finality in litigation, and has its limits clearly 
defined. 

It is to be observed that the Law of Estoppel in this coun- 
try in no way differs, as to its principles, from the present 





1LL.R., 20 Calc.. 296; L.R. 19 I.A., 203 [1892]. © 
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law relating to this subject in England. But, as regards 
Estoppel by Representation, the subject has developed 
irregularly in India, and the Indian cases often fail to illus- 
trate important topics. The principal English decisions 
have, therefore, been set out, sometimes at considerable 
length, in view of the fact that the English Reports are not 
always accessible to the practitioner. Estoppel by Judg- 
ment, on the other hand, is more completely codified in this 
country, and the Indian Case-Law affords ample illustration. 

No apology seems to be needed for confining, as far as pos- 
sible, within the limits of the Introductory chapter, the his- 
torical and obsolete aspects of a subject which has its founda- 
tions in modern decision. 

For the convenience of readers, the date of each case has 
been placed next after the reference, and also in the Table of 
Cases ; and the Index has been made as full and complete as 
possible. 

A. C 

Calcutta, July 1893. 
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Section 1. The Two Doctrines. 


q 


Estoppel by REPRESENTATION may be described as the ap- The two _ 
plication in the daily practice of the courts of the doctrine of oain COR 
changed situations.- Estoppel by JupemenT is nothing more 
nor less than the rules relating to the conclusiveness of Judg- 


ments, Decrees, and Orders of courts. The former doctrine 








is comparatively modern, and is the creation of a civilised see 
society which holds it necessary to keep a man to his word gre 
and to the consequences of his conduct, when other men have - č 


trusted him. The latter doctrine is as old as the Roman law. — 
Both are indispensable in every system of jurisprudence. 

The utility of both doctrines has always commended itself 
to those who knew India. The first was codified in 1872, the eae 
second in 1859 (both imperfectly); but Judges recognised both ~ 
long before, though the word was often used to denote obliga- __ ee at 

ed not. resting on estoppel at all. Of late years the de- _ a e 
4 e and extension of both doctrines has proceeded rapidly, — ee: 4; 
_ and not always accurately upon the lines of, and also apart — 
_ from and outside of, the Codes of Evidence and Procedure. pda . 
_ Both a have been mis"inderstood and have had to : Se 








The doctrine It has been pointed out by a text-writer of the oni 
Pe acta authority on the law of evidence that the courts formerly, — a o 


-m 


ay ap- through the phraseology and under the garb of “‘ evidence,” 


a cautious reaching out of the principle of estoppel, the modern , 








A CHARACTERISATION 


The practical difficulty of presenting these doctrines as 
"they are administered in the Indian Courts is very great. 
_ The first explores and illuminates every branch of law, the 
second touches at every point the whole field of procedure. 
Both doctrines, in their own way, test and expose the sound- 
ness or unsoundness of the work of fifty years of Indian co™- 
fication. To apply these doctrines accurately means that it- 
is necessary to use the axe in unknown forests, and to map out 
lands unfamiliar to the English or the American Jurist.. The 
task is one which could not have been avoided because estop- 
pels have an extraordinary application in a country where 
secret trusts are prevalent and where litigation must be made 
final at some stage or other. So it may fairly be said that, 


e 
without estoppels, courts of law in this country could not do 
their work. 
Both are In what cases ought a man to be held to what he has said 


ee estoP- or suggested? In what cases is a matter to be regarded as 

having passed beyond possibility of dispute? These problems 

have nothing whatever in common beyond the mutual posses- 

sion of an ancient name. We have passed away from the 
historical stage and have to examine estoppels as living things 
which meet us face to face in every court. If these rules of 
e law are of daily familiar use, it ought to be possible to state 
in a few words what estoppels are. s F: 


S 4 


situations is 














pata e accomplished results which they now attain through the 


Sao 
Fa 


extensions of the doctrine broadening the law by a direct an d di 
open application of maxims of justice.’ l E 
Under this garb of evidence, therefore, atapa has been, £ 


Eo 


and still sometimes is, regarded as a rule which compel a 


æ 


1 Thayer’s Evidence at Common Law, 80, cited by Woatiroñe, Jus in 
10 C. W. N., at p. 751 [1906]. | ; 
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man under certain circumstances to abide by a certain con- 
ventional set of facts,’ or, as it is put by Jenkins, C. J., in 
Kashiran v. Pandu? a limit is placed on permissible proof, so 
that it becomes beyond the power of the person affected to 
lead the evidence requisite, ‘‘ and of things that do not appear 
and things that do not exist, the reckoning of a court of law 
is the same.” Here we kire an instance of legal fiction, a 
sure sign of undeveloped law. But the doctrine of changed 
situations is really a direct and open application of maxims 
of justice going beyond the rules of presumptions, which are 
also rules of substantive law. . 

It is this doctrine of changed situations which the writer 
will attempt to analyse, elucidate, and apply in the first part 
of this work. 


The other kind of estoppel presents much less difficulty in The doctrine 
of conelu- 
its definition than in its application. It may be described as siveness or 
the rules founded on the Duchess of Kingston’s case, which adien ie 
lay down when and how litigation must be put an end to; in ceedings. 
other words the conclusiveness of judgments, decrees, and 
orders of courts. This doctrine has two aspects. On the one 
‘hand it is a rule of procedure and must not be so applied as to a 
deprive people of their legal rights*; on the other hand a 
“shocking multiplication” of legal proceedings is to ‘be 


avoided. 
é 


Neither branch of the subject depends wholly upon codified ps doc- 
law. Section 115 of the Evidence Act does not enact as law comune 
in India anything different from the law of England on the sel aor 


subject of estoppel,’ and was enacted for the purpose st 





l See for instance Meherally Moo [1879] cited in Muhammad Askari v. 
raj v. Sakerkhanoobai, 7 Bom., ta R.. Radhe Ram, 22 All., at p. 320 [1900]. 





602 [1905]. É Per Sir Ford North in Srigopal 
2 27 Bom., at p. 12 [1902]. v. Pirthi Singh, 24 AN., 429; 291. A., 
~ 3 Per Lord Halsbury in Seaton v. 118 [1902] P. C. 2 
- Burnand, 1900_Ap. Cas., at p. 139. 6 Sarat Chaka Dey v. Gomi = 
= * Per Lord Penzance in Kendall v. Chunder Laha, L. R., oe oa 
K Hamili, L. R., 4 Ap. Cas., 504 20 Cale., ae Oar rate eta 
oer aay Ea =- . Pis: tie, ea To 
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= declaring the law in India to be precisely the same as the law 
of England,’ but is neither exhaustive nor precise.” The prin- 
ciple of the conclusiveness of judgments, as laid down in the 
Code of Civil Procedure, appears to go beyond the English 
law, and is by no means exhaustive or precise, as will be 
shown later on.* es 


e 


SECTION 2. The Divisions of Estoppels. 


Estoppéls are Estoppels have very generally been regarded as fictitious 
said either to 


be rules of Statements treated as true, and modern estoppel has been 
a erect stated to have been tabika with the deliberate intention — 

of the law of of making falsehood take the place of truth. Estoppels are, 
a however, of infinite varjety® and cannot be manufactured 
arbitrarily.’ Let us first of all regard them either as rules of 

s Evidence, or as forming a branch of the law of Civil Proce- 

dure.* ; 

It was recently pointed out that the principle formulated 

e in Ramsden v. Dyson © differs essentially from the doctrine em- — E 





bodied in Section 115 of the Evidence Act which is not a rule E 3 
of equity but a rule of evidence, while the prina above - 


1 Ib. 20 Calc., 314; L. R., 19 I. A., 
219. 
2 See Rup Chand Ghose v. Sarbes- 
sur Chandra, 10 C. W. N., 747 [1906]. 
3 Gokul Mandar v. Pudmanand 
w Singh, 29 Calce., 707 (715) [1902]. 

+ See Part II, Chapter 1. 

5 L. Q. R., Vol. vi, 79. See the 
remarks of Ta ssel, M.R., in General 
Finance, &c., Co. v. Liberator, L. R., 
10 Ch. D., 15 (20) [1878]: ‘* The 
whole doctrine of estoppel of this kind, 
which is a fictitious statement treat- 
ed as true, might have been founded 
in reason, but I am not sure that it 
was. There is another kind of estop- 






which is founded upon reason, and it 
_is founded upon decision also.” See 
_ also per Bramwell, L. J., in Simm v. 
ag om Telegraph Co., &c.; 
E L. R., 5 Q- B. D., 202 [1879]: `“ An 

a ar * 


er 


pel—Estoppel by Representation— 















estoppel may be said to exist where ` ae 
a person is compelled to admit that — 
to be true which is not true, and to — 
act upon a theory which is contrary 
to the truth.” JA 
6 Per Garth, ©. J., in Congest a 
Manufacturing Co. vV. se a 
Calce., 669 [1880]. < 
T Per Chitty. J., in Colonial Ba 
v. Hepworth, L. R., 36 Ch. Da 
[1887]. . 
8 Estoppel is treated in Engl glis 
works on Evidence under the h a a 
conclusive as opposed to hag? 
presumptions. See Pitt — 
1i ed., Chap- V, p. 73. m E 


Ren 


Sita Ram v. ae aaa m, 

8 au 325 (331) [1886]; B i 

v. Kashar Lal, 11 all, 1 a4 p= 
[1888]. a 

10°. Rey Ses t, fe P aM 
[1866]. a 
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referred to takes its origin from the jurisdiction assumed by 
courts of equity to intervene in the case of, or to prevent 
fraud?! 

And it is Mr. Ewart’s view that estoppels are not rules of 
evidence at all but rules of equity, though, as that learned 
author says, this is mainly a matter of words. The real ex- 
planation is to be found in the passage from Thayer’s Evidence 
above quoted. l 

We must then, for the purposes of our enquiry, accept the 
fact that the rule of estoppel by conduct has been codified in 
part in our Evidence Act, and that there is high judicial 
authority for saying that these estoppels are part of the Law 
of Evidence. 

How then do estoppels stand in the field of law ? 





The position of estoppel in the Law of Evidence has been Estoppels as 


described as that of personal disqualifications filling up a gap ran 


in the evidence? and operating so as to prevent either party 
from proving certain facts in judicial proceedings. The object 
of judicial proceedings is to ascertain rights and liabilities which 
are dependent on and arise out of facts, which again are either 
facts in issue or relevant to the issue. Before an alleged fact can 
be treated as existing so as to allow the court to draw infer- 
ences from it, the fact must be properly proved, and the in- 
strument by which a court is convinced of the existence of a 
fact is evidence.” In certain cases a party to a proceeding will 


be precluded or estopped from denying the truth of a matter 


which he has intentionally caused or permitted another to be- 
lieve to be true, and to act upon that belief.* 


Estoppel is — 


1 Municipal Corporation of Bom- 
bay v. Secretary of State, 29 Bom., 
at p. 607 [1904]. 

2 See Low v. Bouverie, L. R., 91, 
3 Ch., at p. 105, per Bowen, L. J. 

3 Stephen, Introduction to the 


= Evidence Act, Chapter I. 


=" # Evidence Act (I of 1872). s. 115: 


r 


“ Estoppel i 
poate 
7 io sie 
s ~ n ae KES i: EE = -= < 
A SE, ee we ts a 

“ +, ee, << = i ; 
we arte) a ae 


only a rule of Evi- 


dence ; you cannot found an action 
upon estoppel. Estoppel is only 


important as being one step in the 
progress towards relief on the hypo- 


thesis that the defendant is estopped — 


from denying the truth of something ~ ties neee 

Per Bowen 

L. J., in Low v. Bouverie, fades aoe 
gic 105. * i al Se Ree S eae ee | 


which he has said.” 


f? 















hors. 





ta- 





6 A CHARACTERISATION A 
said to be effective where an action must succeed or fail if the 
defendant or plaintiff is prevented from disputing a particular 
fact alleged. 

In this connection it is necessary to explain what is an 
Admission. ADMISSTONS are statements suggesting an infer- 
ence as to facts made under certain circumstances, and eare 
not conclusive proof of the matters admitted unless based 
upon representations of such a nature as to give rise to an 
estoppel, in which case the truth of the admission is not allowed 
to be denied.’ Estoppels thus regarded are founded upon 
Representations, and are nearly akin to Admissions, being 
similar in effect but more powerful in degree. 

REPRESENTATIONS may operate as being a part of the tran- 
sactions constituting a contract, in which case the-estoppel is 
said to be merged in the contract, and may give rise to the 
rescission of the contract obtained by its means or to compensa- 
tion. A Representation may also operate, apart from any 
contract, as an estoppel, preventing the person making it from 
denying its truth as against any person whose conduct has been 
influenced by it. Here the statement is binding, apart from 
any promise or agreement, as part of the general law of Estop- — 


pel, and is available in the shape of a rule of equity or of sub- 










-N 


stantive law. Representations may also become actionable as E 
wrongs, or may amount to a criminal offence. Itis, how- | 
ever, necessary to point out, and the fact should always be a 
borne in mind when dealing with a question of Estoppel by 
Representation, that a statement, in order to found an estop- 
pel, should be clear and unambiguous.* í E ae 


> 


—* - ee ee Ř 


i Evidence Act (I of 1872), ss. 17 
—3i. 

2 See Pollock on Contract, Ed. 7, 
p- 537. 

8 Per Stephen, J., in Maddison 
v. Alderson, L. R.,5 Ex. D., 293 
[1880). 

* " This is an ancient rule as to 
estoppel by statements in a deed, as 
appears from Rolle’s Abr. ‘ Estoppel : 


[ (P) pl. 1 and 7], and was | 
upon by Lord Cairns in & cath F 
Crealock [L. R., 10 Ch., 22 (1 

In General Finance; Ye Oe _ LE 
berator [L. R., 10 Ch. D., 15 (18 378) J 
Sir J. Jessel followed the la as 
and intimated that, aS his 
the doctrine Mates not t 
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It should be remembered, too, that Representations only Part-per- 
operate as estoppels when there has been a Part-performance 
of some kind, that is to say, when the other party has been 
induced to alter his position by reason of the Representation. 


formance. 


+ 


<The position of Estoppel by JUDGMENT has next to be con- Estoppel by 


Upon judgment being given, the remedial right 


belonging to the person of inherence extinguishes itself and be- 
comes merged in a new right; and the judgment of a superior 
court has, by virtue of its conclusiveness, come to be regarded 
as creative of rights instead of merely declaratory of them.! 
A judgment may be regarded as conclusive, either upon the 
principle that it is such cogent evidence that no averment to 
the contrary can prevail against it, or upon the more reason- 
able ground that the object of the suit being obtained as far 
as possible at that stage, it would be useless and vexatious to 
subject the defendant to another suit for the purpose of attain- 


ing the same result. 


The cause of action is changed into 


matter of record, and the inferior remedy is merged in the 


higher.” 


The rule of Estoppel by Judgment may be simply 


stated to be that the facts actually decided by an issue in one 
suit and in a competent court, cannot be again litigated 


another. That certainty of state- 
ment is also required to maintain an 
estoppel upon a statement not by 
deed, appears from Freeman v. Cooke 
[2 Ex., 654 (1848)], where relief was 
refused upon the ground that no 
reasonable man would have acted on 
the faith of the statements made if 
they were taken together.” Per 
Kay,L.J.,in Low v. Bouverie, L. R., 
af! I. Ch., at p. 113, and see mer 
Bowen, L. J., at p. 106. 

1 L. Q. R., Vol. vi, 82, where it is 
pointed out that similarly a bond 
iostead of proving a debt has come 
to be regarded as creating a new 
Tight. 

2 King v. Eoare, 13 M. & W., 494 


g ee Per Parke, Be If there be 


Puls 4 <i - >» >i n as as í zp - e-d 





a breach of contract or wrong done 
or any other cause of action by one 
against another, and judgment be 
recovered in a Court of Record, the 
judgment is a bar to the original 
cause of action, because it is thereby 
reduced to a certainty, and the object 
of the suit attained so far as it can 
be at that stage; and it would be 
useless and vexatious to subject the 
defendant to another suit for the 
purpose of obtaining the same result. 


Hence the legal maxim ‘ Transit in | 


rem judicatam ’—the cause of action 


is changed into matter of record = 


> 
Judgment. 
Merger. 
~ 
zs. 
Fis x 
De oY ak 
, aoe 
SE poy 
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which is of a higher nets and the aes ER £ 
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inferior remedy is 


higher.” See Greathead 
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between the same parties, and are conclusive between them 
for the purpose of terminating litigation.' 


SEcTION 3. Historical Development. 


The historical development of estoppels may shortly be 
traced as follows :— ~ 

The Common Law doctrine of estoppel is stated by Vice- 
Chancellor Bacon to have been a device to which the Common 
Law Courts resorted to strengthen and lengthen their arm, and 
by tactics of special pleading to obtain for themselves the 
power which the Court of Chancery could exercise without 
foreign assistance.* This remark of Bacon, V. C., appears to 
throw a flood of light upon a very difficult subject. The Vice- 
Chancellor observes further that the doctrine of estoppel is 
purely legal, that is, that estoppel in its technical sense is a 
R device of the Common Law corresponding to the doctrine of 
SRE, _ Representation in Equity. Im a modern sense estoppel may 
probably be regarded as a wholly equitable doctrine. By 
degrees the sound and reasonable principle was established 
that men should be enabled and encouraged to put faith in 
ae the conduct and statements of their fellows. The principle 
ioe upon which the modern doctrine of Estoppel by Representa- 
a F tion rests is that of common honesty and good faith, which in 
N T reality tends to maintain right and justice and the enforce- 
cri. ment of contracts which men enter into with each other—one 
of the great objects of all law.* As will presently be shew 3 k 
Sead the doctrine of Estoppel by Representation, founded upon — 
4 aes | contract, was practically unkown in the time of Lord Coke. 

es 


‘ = ; ee 
a a s 
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Growth of 
equitable 


estoppel. 




































he 


ea ki Bo , 1 Boileau v. Rutlin, 2 Ex., 665 


[1848]: ‘* The facts actually litiga- 
ted by an issue in any suit cannot be 


again litigated between the same 
parties and are evidence between 


them, and that conclusive, upon a 


_ different principle and for the pur- 
_ pose of terminating litigation.” 


Per 
Parke, B., p. 681. See Code of Civil 
Procedure (Act ` V of 1908) ss. 11—13 





Taea Act (I of A373), ss. 40—-42. 


- v. Irving, 4H. & N., 758 [1859] 


2 Keate v. Phillips, L. R., 18 Ch. 
D., 560 (577) [1881]. 
8 See Jorden v. Money, 5 HO 
Ca., 213 [1854]; Citizens’ Bank of 

Louisiana v. First National Bar Bb oj 
New Orleans, L. R., 6 EB. and Ea 
35 (360) [1873]; Low v. Bouvei re 
L. R., 91, 3 Ch., 82. eee BE 
+ Pe Baron Martins Cu vero 
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as Eyre, C. J., puts ees 
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says Mr. Smith, ‘“‘ truth appears to Unpopularity 
have been frequently shut out by the intervention of an 


of estoppels. 


estoppel when reason and good policy required that it should 


be admitted.” ' 


In the result, technicalities of a confusing . 


and oppressive character were created, and men were often 
erapped by formal statements and unguarded admissions. 


however, 
as odious, 


a doctrine which was formerly condemned 
and considered to make rather against than on 


the side of truth, has been expounded by Courts of Equity in 
a wise and literal spirit to the promotion of confidence 
in business transactions and the discouragement of fraud. 


But the taint of odium is slow to disappear, and survives Recognition 


even now, as willappear from some of the dicta of the English 


of their 
utility. 


Judges arranged in chronological order in the note below.” 


kd 


At Common Law there were three kinds of estoppel— (a) Estoppel at 


by Record, (b) by Deed, (c) in Pais. 





cea upon an argumentum ad 
hominem, it is saying you have the 
title but you shall not be heard in a 
Court of Justice to enforce it against 
faith and good conscience.” Collins 
v. Martin, 1 Bos & Pul., 651 [1797]. 

l Smith’s Leading Cases, notes to 
Duchess of Kingston’s case, 9th ed., 
Vol. ii, 629. 

2 “ Estoppels are so called,” says 
Lord Coke,“ because a man’s act or 
acceptance stoppeth or closeth his 
mouth to allege or plead the truth ” 
(Co. Litt., 352a, see also 352b). 
“ Estoppels are odious and not to be 
construed or raised by implication,” 
Palmer v. Ekins, 2 Ld. Raym, 1553 
[1728]. ‘* The law of estoppel is not 
so unjust or absurd as it has been 
too much the custom to represent,” 
per Taunton, J., in Bowman v. Tay- 
lor, 2 Ad. & E., 291 [1834]. In 
_ Howard v. unions 2 El. & B.,.1 


Pa Lord Campbell, speaking of — te 
5 a Se oe an LEES ee Saye _ North . 


a a Pg atti 
»4 


ey It is not quite properly so called 


is there any estoppel in pais or by — 


Common eee 





ee 


but it operates as a bar to receiving 
evidence. Like the ancient estoppel, 
this conclusion shuts out the truth 
and is odious, and must be strictly 
made out.” Wightman, J., added : 
‘* I prefer not to use the word ‘ estop- 
ped.” But Crompton, J., observed: 
‘ I do not think an estoppel of this 
kind is always odious ; in many cases 
I think it extremely equitable to act 
upon the doctrine. The rule (as ex- 
plained in Pickard v. Sears, and Free 
man v. Cooke) takes in all the im- 
portant commercial cases.” In Lewis 
v. Clifton, 14 C. B. N. SJ, 264 — 
[1854] Jervis, C. J., observes: ‘‘ Nor | 

























_ standing by a doctrine which soms S 
to me to have been carried to a drea we : cx o 
ful extent.” ‘The n a r 


pel, though now toa groat o 
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Estoppel by Record is derived from the principle recog- 
nised in the Roman Law, res judicata pro veritate accipitur, 





a matter once decided is to be taken for truth, the principle a 


being that when there has once been a judicial determination 
of a cause agitated between real parties upon which a real 


interest has been settled, the decision operates as a bar tesa 


& N., 641 [1862]. ‘‘ The doctrine 
established by the cases of Pickard 
v. Sears, and Freeman v. Cooke is a 
most useful one, and I should be 
sorry to see it narrowed or frittered 
away,” per Mellor, J., in Swan v. 
North British Australasian Co., 2 H. 
& C., 177 [1863]. “* In various forms 
the law has always held men to their 
own acts and representations where 
the imterests of others have been 
affected by them,” per Wilde, B., 
in Swan v. North British Austral- 
asian Co., 7 H. & N., 632 [1863]. 
Mellor, J., in Board v. Board, L. R., 
9 Q. B., 48 (54) [1872], speaks of 
the wholesome doctrine of estop- 
pel.” ‘‘ Sometimes,” observed Lord 
Blackburn, ‘‘there is a degree 
of odium thrown upon the doctrine 
of estoppel, because the same word 
is used occasionally in a very techni- 
cal sense, and the doctrine of estop- 
pel in pais has even been thought to 
deserve some of the odium of the more 
technical classes of homologation. 
But the moment the doctrine is looked 
at in its true light it will be found to 
be a most equitable one, and one 
without which, in fact, the law of the 
country could not be satisfactorily 
administered,” Burkinshaw v. Ni- 
cholls, L. R., 3 Ap. Cas., at p. 1026 
{1878}. ‘* Estoppels are odious and 
the doctrine should never be applied 
without a necessity for it. It never 


ean be applied except in cases where 


the person against whom it is used 
has so conducted himself, either in 
what he has said or done, or failed 
to say or do, that he would, unless 


< 


estopped, be saying something con- 
trary to His former conduct in what 

he had said or done, or failed to say 

or do,” per Bramwell, L. J., in Bax- 
endale v. Bennett, L. R., 3 Q. B. D., 
529 [1878]. “I do not wish to 
speak against the principle of estop- 
pels, for Ido not know how the busi- 
ness of life could go on, unless the 
law recognised their existence ; but 
an estoppel may be said to exist, 
where a person is compelled to admit 
that to be true which is not true and 

to act upon a theory which is con- 
trary to the truth. Ido not under- 
take to give an exhaustive definition, ` 
but that formula nearly approaches e 
a current definition of estoppel,” per -~ y 
Bramwell, L. J., in Simm v. Anglo- a 
American Telegraph Co, L. R, 5 
Q. B. D., 188 (202) [1879]. “The mii 
doctrine of estoppel was recognised — 3 
in the Courts of Common Law just EEk 
as much as it was in the Courts a ae 
Equity, and it seems to me that a 
estoppel gives no title to that which = 
is the subject-matter of estoppel. Es 
The estoppel assumes that the reality — 
is contrary to that which the perso n =i 
is estopped from denying, and ¢ th 
estoppel has no effect at all upor r the nt : 
reality of the circumstances. — JIA a 
I am speaking now of the estop 
which arise upon ransas $ in 
business or in daily life,” per ] at 
L. J., in Simm v. mre oe 
Telegraph Co., at E 200: Lord 
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OF THE SUBJECT. 11 


re-litigation of the same matter so that a multiplicity of 
suits may be avoided.’ 

The principle upon which the rule proceeded was to prevent 
interminable litigation and the embarrassment of contrary 
decisions : and hence the maxim, that judicial decisions should 
kæ assumed to be true.* The Aled of previous judgment was 
recognised as a bar whenever the same question of right was 
renewed between the same parties by whatever form of action. 
‘If the question be asked,” says a writer in the Digest, 
‘= does this plea work injustice, it is necessary to see whether 


the subject-matter is the same, whether the relief claimed is 


the same, and whether the parties occupy the same position 
as in the former suit. Unless all these are identical the matter 
is of a different nature.” * 

Estoppel by Judgment or Record is a part of the Common 
Law of England. ‘‘ The rolls being the records or memorials 
of the Judges of the Courts of Record import in them such in- 
controllable credit and verity as they admit no averment, plea 
or proof to the contrary...... , and the reason hereof is ap- 
parent, for otherwise there should never be any end of con- 
troversies which should be inconvenient.” 5  ‘‘ The rule of the 
ancient Common Law,” as remarked in a leading case, ‘‘ is that 
where one is barred in any action, real or personal, by judg- 
ment, demurrer, confession, or verdict, he is barred as to that 
or the like action of the like nature for the same thing for 


-_— — See 





** a very important one and certainly 
not likely to be departed from.” 
It is firmly established and of great 
utility, and founded upon a broad 
principle which enters deeply into 
the ordinary dealings and conduct 
of mankind. Per Lord Macnaghten 
in George Whitchurch Limited v. 
Cavanagh [1902] A.C., at p. 130. 
Odium, however, dies hard, and we 
find that even in the year 1907 the 
doctrine of estoppel is described 
by Werrington, J., as ‘* a doctrine to 
which it is nat too much to say, that 
the courts will not resort to except 


+ 


in the last extremity,” Batten-Pool v. 
Kennedy, 1907, 1 Ch., 256 (269). 

1 Per a qumentum in Duchess oj 
Kingston's case, approved in Bandon, 


_ Earl of v. Becher, 3 Cl. & F., 510 


[1835]. See Ri v. Humphrey, 
Ex Rao 14. G. DOD, 141 (148) 
[1884]. : 


2 Gaius Inst., Book III, Tit. 181, 
Book IV, Tit. 103—107. Dig. 44. 2- | 
6 and 12-14. See Poste's Gas; a a 
Ed., p. 579. Tee oe) 

s Dips 44.9 eee 

+ Dig. 44.9) Sa 
5 Coke, Inst., 200. © 





i 147. m [1884]. 
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> 

ever.” ' è“ It has* been well said,” says Lord Coke in a note 
to Ferrers case,* ‘‘ interest reipublicae ut sit finis litium, 
otherwise great oppression might be done under colour and 
pretence of law.” The principle is frequently stated in the 
form of another legal proverb, nemo debet bis vexari pro eadem 
causa* : oo 

The ground upon which estoppels of this kind appear to 
have been enforced at first is that of the sanctity of the 
Record. During the time that a suit was pending, the record 
was presumed to reside in the breast of the Judges and in 
their remembrance, and the roll was alterable during that time 
as the Judges might direct; but when that term had elapsed 
the roll itself became the record.* The wider principle of the 
Roman Law was afterwards gradually recognised, and in the 
time of Coke the two principles are seen existing side by side. 
At the same time other principles came to be applied, limiting 
the conclusive effect of the record. Thus the record did not 
operate conclusively where the truth appeared on the same 
record,” or where the thing averred was consistent with the 
record = or where the record was not certain,® or was founded 
upon an assumption,® or was not material, or where there 
were competing estoppels.*°. These and other rules were 
applied not only to Estoppel by Record but to other kinds of 
estoppel. As regards Estoppel by Record, however, the lead- d 
ing doctrines became settled at an early date, and their- 2 
extension to different classes of actions took E gradually, = 
the difficulty in applying the main principle in each individual 2 
instance being to ascertain how far the cause, which was being | 
litigated afresh, was the same cause in substance with that — 
which had been the subject of the previous suit.” ee 











~ 


1 Per Bowen, L. J., in Brunsden + Coke, Inst., 260. a | 
v. Humphrey, L. R., 14 Q. B. D., 5 Coke, Inst., 352b. 5 i 
149 [I884]. 5 Estoppel against estopp vel set- 

2 Coke, 9a. teth the matter at large, í Coke Inst., ne 

5 No one ought to be twice har- 352b. = = 
assed in the same matter. See Bruns- 1 Per Bowen, L.J „in Brur n y 


den v. Humphrey, L. R., 14 Q. B. D., Humphrey, L. R., 14 Q- 1 f i s 147 
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In connection with this subject it is necessary to keep dis- 
tinct and separate three things : (a) The Record strictly so- 
called which is the testimony of the court itself and is conclu- 
sive as regards what has taken place at the trial and exclusive 
of every other kind of evidence on the subject,' except in cer- 
ifin cases a properly certified copy. (b) An admission made 
in a Court of Record? which amounts to an acknowledgment 
in the presence of the court, the consequence of which is that 
the party making the admission is for certain purposes pre- 
cluded from denying it. (c) Judgment of Courts of Record 
which are conclusive against the parties themselves and some- 
times operate against the world at large.* 

Judgments may further be considered as being Domestic or 
Foreign, and in rem or in personam. The latter division will 
be considered first. 

According to the Roman idea when an action rested upon 
obligation it was personal, when on a right of proprietorship 
it was Teal. Some claims were advanced against all men, 
others primarily against particular men.* Real actions were 
those which asserted jura in rem or rights to certain forbear- 
ances corresponding with a duty imposed upon all the world, 
while personal actions were brought to enforce rights against 
determinate persons.° The notion of persons as well as things 
was involved in both: Jura in rem were founded upon pro- 
perty, status, or servitude,’ jura in personam being obligations 
arising out of contract or delict where a person was the sub- 
ject of the right.’ 

It appears, however, that adjudications in rem were not 
considered at first as binding upon all the world, this idea be- 
ing not formally adopted in the Institutes or by the leading 
jurists,” the principle being a clearly recognised in the 
Civil Law.’ 





1 See Coke Rep., 7la. Plowd., 5 Poste’s Gaius, 2nd Ed., 486. 


49 la. 2 Glanv. viii, 5. 6 Gaius IV, 3. =- 
3 See L. Q. R., Vol., vi, 82—85. T Gaius IV, 2. 
4 Per Sir Barnes Peacock in Kan- 8 Bigelow on Estoppel, 5th Ed., $ 
hya Lall. v. Radha Churn, 7 W. R., 9 Sandar’s ae 573. pwn S S P 
ra MoE 
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Real actions in the English Law were actions claiming pro- 

perty in an immoveable thing, while a claim of property in a 

moveable was made by a personal action. A third class of 

actions, where the status of a person or of a thing was deter- 

. mined, came to be treated as actions in rem, namely, the judg- 

ments of Probate, Divorce, Admiralty, and Insolvency Courts. 

Judgments _—- For the purposes of the subject before us, judgments in rem 
oo may be described as those which are conclusive against all the 


personam. 
world, judgments in personam being those which are binding 

only upon parties and those claiming through them. 
Judgments Judgments may also be considered as Domestic or Foreign. 
aia A Foreign Court is a court situated beyond the limits of 
British India and not having authority in British India, nor 


& 


established by the Governor-General in Counĉil, and a Foreign 
Judgment is the judgment of such a court. A Domestic 
Judgment, following the above definition, is a judgment other 

than a Foreign Judgment. 
Foreign In discussing the subject of Res Judicata, Foreign Judg- 
Judgments. ments in rem as well as in personam will be considered apart 
from Domestic Judgments. . The principleupon which Foreign 
Judgments are enforced by suit is different to what is loosely 
called comity, and proceeds rather upon the ground that 
the judgment of a Foreign Court of competent jurisdiction 
imposes on the defendant a duty or obligation which the a 
x courts of this country are bound to enforce.? Foréign Judg- 
i ments in rem came to be enforced first from motives of policy 
: rather than comity, while Foreign Judgments in personam 
ee were at first regarded only as prima facie evidence of a debt 
tg and liable to be impeached.” a 


Ka ) 















= Ui Estoppel The rule of Estoppel by Deed arose from the a of 
_ by Deed the transaction which was regarded as an infallible methot 
P establishing the fact that certain legal duties had been created 
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1 Schibsby v” Westenholz, L. R., 3 Walker v. Witter, 1 Doug g l 
6 Q. B., 155 (159) [1870]. [1778]: 

2 Russel v. Smyth, 9 M. & W., 4 See Pollock on Contract, Ed. Si 
$10 [1842]; Williams v. Jones, 13 134. : 
= M. & W., 628 (633) [1845]. 
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The parties having agreed to bind themselves by an act of 
peculiar importance and solemnity, they were held to be 
precluded from denying its effect not merely as to the in- 
terests conveyed but also as regards matters recited.’ The 
rule rested practically upon the idea that written evidence 
w43 of a higher character than verbal evidence, and when this 
idea came to be discredited in time, attempts were made to 
discover a new foundation for the rule.2 The tendency has 
gradually gained in force to regard estoppel as founded on 
contract, the meaning of the term being that the parties have 
agreed, for the purposes of a articular transaction, to treat 
certain facts as true.” A great many of the cases are referable 
to contract, but if estoppel be regarded as a rule of equity 
or of substantive law, most of the difficulty of classification 
vanishes. =» 

Estoppel by Deed has been expressly discountenanced by 
the courts of British India where the art of conveyancing has 
been, and is, of a very simple character.* Estoppel does, how- 
ever, frequently arise from written agreements or from assent 
thereto, which is in reality a form of estoppel by conduct 
and is based upon contract or agreement. In some cases, 
however, it need scarcely be pointed out that there is nothing 
more than an admission of varying weight. 


‘‘ We have the same subdivisions to-day,” says Mr. Ewart,’ (e) Estoppel 
speaking of Lord Coke’s division of estoppels, ‘‘ but the third” ”” 


class has very largely changed its character and ought 
to change its name . . . The phrase ‘estoppels in pais’ was 
never intended to cover cases of estoppel by misrepresentation.” 





1L. Q. R., Vol. vi, p. 75, an Zemindar Srimatu Goureavllaba v. 





article ‘f On the Superiority of 
Written Evidence,” which deserves 
careful study. 

2 L. Q. R., Vol. vi, 1b. 

3 Horton v. Westminster Improve- 
ment Commissioners, 7 Ex., 791 
[1852]. 

+ Gokaldas Gopaldas v. Puramal 
Premsukhdas, 10 Calce., 1035 [1884]; 


Virappa Chetti, 2 Mad. H. C., 174 
[1864]; and see Param Singh v. 
Lalji Mal, 1 All., 403 [1877}; Ram- er ero 
gopal Law v. Blacquiere, | B. L.R. © 
(O. C.), 37% .[1869]: “Donzella g. S TE 








Kedarnath Churkerbutty,7 B. L. Re,  — 


720 [1871]; Kedarnath Chuckerbutty 


v. Donzelle, 20 W. R., 352 [1873]. — 
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Estoppel in pais, as known to the Common Law, was of an 
entirely different character to the Estoppel in pais of the 
present day. In the time of Lord Coke, there were five kinds! 
of Estoppel èn pats arising out of: (1) liverie; (2) entry; (3) - 
acceptance ; (4) partition; and (5) acceptance of an estate. 
These were all ‘‘acts which anciently really were, and*in 
contemplation of law have always continued to be, acts of 
notoriety not less formal and binding than the execution of a 
deed : whether a party had or had not concurred in an act of 
this sort was deemed a matter which there could be no diff- 
culty in ascertaining, and then the legal consequences fol- 
lowed.”’® 

These acts in pais, as pointed out by Mr. Bigelow, possessed 
the same conclusive characteristics as the Estoppel by Record 
or by Deed, the only rule of estoppel known at this time 
being that by Deed. The feoffment itself at one time was an 
act in pats, and possessed a higher effect as an estoppel than 
the deed which was employed to perpetuate its existence or 
to transfer a reversion in the same land when held by a ten- 
ant of the feoffor. Feoffment was, however, abolished by the 
Statute of Frauds. Estoppel, in cases of partition, appears to 
have arisen out of the Common Law duty of co-tenants to aid | 
one another in protecting the common estate, it being incom- 
patible with their duty to each other for either of them to set 
up an adverse title. This form of estoppel exists in British | 
India at the present day, and will be considered hereafter. — = 
The only other one of these early forms of estoppel which has © aa 
survived is that by acceptance of rent, which originally ap- 
plied to the case of a feoffment without writing, thatis to say, 
in the case of a tenant holding over after the lease by deed s 
had expired. The modern estoppel of the tenant who ma 
not, while in possession of the premises, dispute his landlor d’s 
title, is founded upon contract, and may be regarded as the 
first modern application of equitable estoppel. The- gro wth 















and application of the doctrine of Representation v 1 be 
1 Coke, Inst., 352a. 2s : > 
2 Per Parke B., in Lyon v. Reed, 13 M. & W., 309 [1844]. ae E 
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explained hereafter.' It may conveniently be called ‘*‘ The 
Doctrine of Changed Situations.” 


The foregoing historical view of the subject will suffice 
for the purpose; so for the present we take our leave of the 
Deetrine of Conclusiveness of Judgments which will be ex- 
amined in the second part of this work. We will, first of all, 
attempt to explain how in one sense the doctrine of changed 
situations is a rule of evidence, in another is a rule of sub- 
stantive law or a rule of equity. 





t Part I, Chapter II. 


—————- << 


Are estop- 
pela only 


rules of evi- 


dence ? 





PART 1. 


MODERN OR EQUITABLE ESTOPPEL 
OR 
THE DOCTRINE OF CHANGED SITUATIONS. 


CHAPTER I. 
ESTOPPELS aS RULES oF EQUITY OR As RULES OF 
EVIDENCE. 
Page Page 
1. Views Current in India .. 18 | 6. The Application of Substan- 
2. Presumptions im ae O tive Law .. 24 
3. Professor Thayer's View .. 99 | 7. Itis really a Rule of Equity 
4. Codification of the Fa ae or Substantive Law ariaa 


of Estoppel by Judges .. 


The Commentators .. 
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Section 1. Views Current in India. 


Garth, C. J., inthe year 1880 said '—‘‘ The fallacy is in 
supposing that all rules of estoppel are also rules of evidence... 
But estoppels in the sense in which the term is used in English 
legal phraseology are matters of infinite variety and are by no 
means confined to the subjects which are dealt with in 
Chap. VIII of the Evidence Act. A man may be estopped, p 
not only from giving particular evidence, but from doing acts 
or relying on particular arguments or contentions which the 
rules of equity : and good conscience prevent his using as a = 
his opponent.’’ e = 

Jenkins, C. J., in the year 1904, said *—‘* The doctrine i g 
volved (that of Ramsden v. Dyson 5) i is often treated as one of 


© as 









1 Per Garth, C. J., in Ganges Manufacturing Co. v. Sourujmull, 5 ale, SD 
at p. 678 [1880]. 4 

3 Per Jenkins, C. J., in Municipal Corpn. of Bombay v. Seretary of State, 
29 Bom., 607 [1904]. 3 1 E and I. A., 129 [1866]. a 
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CHAP. I. | PRESUMPTIONS. 19 
estoppel, but I doubt whether this is a correct, though it 
may be a convenient, name to apply. It differs essentially 
from the doctrine embodied in Section 115 of the Evidence 
Act, which is not a rule of equity but a rule of evidence.’’ 

The opinion is current in India that estoppels are only Rules 
of Evidence,' and the ground for that opinion is to be found in 
‘the provisions of the Evidence Act? and in the oft referred to 
case of Low v. Bouverie.’ 


SECTION 2. Presumptions. 


The draftsman of the Evidence Act, speaking of the sub- The drafts- 
ject of Presumptions, observes that they appear to belong mani Mae 
to the different branches of Substantive Law, and are unintelli- ss 
gible except in connection with that law. Speaking of the pre- 
sumption that every one knows the law, Sir James Stephen 
says that it cannot be properly appreciated if treated as part 
of the Law of Evidence, and that the only presumptions 
which ought to find a place in that law are those which relate 
to facts merely as facts, and apart from the particular rights 
which they constitute.* Further on Sir James Stephen speaks 
of various branches of the law, as for instance the Law of 
Estoppel, running into the Law of Evidence.’ In Article 102 
of the same author’s Digest of the Law of Evidence, estoppel 
by conduct is put very plainly upon the footing of a legal 
duty.” But it is to be remarked that if it is to be rested 
upon a legal obligation, estoppel must give rise to a cause of 
action which is what Lindley, L. J., and Bowen, L. J., have 
said in Low v. Bouverie’ that it cannot do. 

In 1880 the draftsman of the Evidence Act delivered in 


| See the observations in Gan- 
patrao v. Vamanrao, 10 Bom., L. R., 
at p. 219 [1908]. Compare with this 


3 L. R. 791, 3 Ch. 106. 
+ Stephen’s Digest of the Law of 
Evidence, Introduction, xvii. 


the observations in Thomas Barclay 
v. Syed Hossein Ali Khan, 6 C. L. J., 
601 [1907]; and see Bibi Armatun- 
nessa v. Harendra, 12 C. W. N., at 
p. 723 [1908]. e 

2 Act I of 1872, as. 115—117. 


6 Ib. xix. 


8s Ib., p. 119, Fifth Edition: 


sx When any person under a mie 


duty to any other person 
neglects that duty,” ete. 
TL. R2’91, 3 Ch. 101, 105. 
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20 ESTOPPEE “4s RULES OF EQUITY. [PART I. 


Alderson v. Maddison ' one of the most helpful judgments as 
to the effect of representations operating asa term in 4 CODN- 
tract or as part of the general law of estoppel ; in other words 
regarding them as part of the Substantive Law. That judg- 
ment nowhere describes them as rules of evidence. 

Estoppels are of course conclusive, as opposed to disputable, 
presumptions, and are so treated in books on Evidence. 


Secrion 3. Professor Thayer’s View. 


Professor Professor Thayer ° has pointed out that much of the sub- 
eee: stantive law is expressed presumptively in the form of prima 
pe dgani facie rules. ‘* These presumptions, in the words of Black- 
aw. stone, are rules of ‘ construction,’ that is, rules of substantive 
law designed to aid in interpreting the words and conduct of 
men. The courts abstain from legislation by the expedient 
of making the rule a prima facie one ; and yet it is clear that 
this is true legislation. Such rules ripen from being a mere 
prima facie doctrine into an absolute and incontrovertible 
one.... In such cases the judges accomplish through the 
phraseology and under the garb of evidence, the same results 
that they have long reached, and are now constantly reaching, 
by the directer means of estoppel. The modern extensions 
of this doctrine broaden the law by a direct application of the 
maxims of justice, a simple method, and worthy of any judi- 
cial tribunal which rises to the level of its great office, and 
yet one not quite in harmony with the general attitude of our 
courts and their humble phraseology in professing to abdicate 
the office of legislation. But inasmuch as every body of men 
that undertakes to administer the law must, in fitting it to the 
ever-changing combinations of fact that come before them, 
constantly legislate, incidentally and in a subsidiary way, it 
is best that this should be openly done, as it really is in the 
cautious extension of the principles of estoppel. The same 
thing has taken place by presumptions, only it was more 


1 L. R. 5, Ex. D. 293 (296) [1880]. See infra, Chapter 2. 
2 Select Cases on ees J. B. Thayer, Cambridge, U.S.A., 1892, 
pp. 79—81. 
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CHAP. 1.] OR AS RULES OF EVIDENCE. 21 
disguised...... They belong to that part of the substantive 


law which deals with these particular things ; and as Stephen 
truly remarks,! they can be understood only in connection 
with these branches of the law. They do not belong to the 
law of evidence.’’ 


SECTION 4.. Codification. 


` In the same year (1872) in which the Evidence Act was Codification 


passed, the principle of estoppel was codified in the case of 


Sections 235 and 237; and of vendor and purchaser in Sections 
98, 108, and 234 of the Contract Act. But the case of bailors 
and bailees, and of licensor and licensee, is omitted from that 
code, though expressly referred to in the Evidence Act. 
In the year 1877, the Specific Relief Act in Section 18 recog- 
nised the principle of title by estoppel, and in 1882 the same 
principle was embodied in the Transfer of Property Act, 
Section 43. The same Act (Section 41) refers to the conse- 
quences flowing from the ostensible ownership of land, and 
the legal liability of the real owner where purchasers, mort- 
gagees or creditors have dealt with a benamidar. The Indian 
Trusts Act of 1882 in various sections, as for instance Sections 
23 and 84, refers to estoppel though not in express terms. 
The Negotiable Instruments Act of 1881 attempts to supple- 
ment the provisions of the Evidence Act in the case of 
parties to bills, notes and cheques. 

Estoppel, therefore, was not regarded exclusively as a rule 
of evidence by those who attempted to codify our Indian law; 
but it was so enacted to invite judges who had abdicated 
the office of legislation to apply the substantive law. This 
codification, whether upon the lines of evidence or otherwise, 
was (it need hardly be said) incomplete. It may be thought 
by some that the doctrine would have been applied as 
liberally by judges (and more wisely) had there been no at- 
tempt to codify ; because here in India the rule of justice, 
equity, and good conscience was always available. 





! Stephen’s*Digest Ev., Act 1, defining Presumptions, and Note xxxv. 


- 
- 


of the princi- 
ples of estop- 
partners in Sections 245, and 246 ; of principal and agent in Pel. 
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“el zat of For estoppel had been spoken of as a doctrine of equity for 
: at least a century, and Lord Eldon in Evans v. Bicknell ' 
describes it as ‘‘ a very old head of equity.’’ In other words 
the doctrine had been broadening the law, working upon the 
legal conception of a duty, by the direct application of maxims 
of justice,’ by means of a device, or under the garb of evideme. 
In Simm v. Anglo-American &c. Co. in 1879, Brett, L. J., 
speaks of estoppel as creating a cause of action between the 
parties. In 1887 the same learned judge in Seton v. Lafone* 
said: ‘‘* An estoppel does not of itself give a cause of action ; 
it prevents a person from denying a certain state of facts.’’ 


e SECTION 5. The Commentators. 


Cc 


Mr. Bigelow: Turning to the writers on estoppel it is to be noted that, 
An analysis : fete - 
oflegalrights Mr. Bigelow ê while pointing out with reference to Estoppel by 
and duties. Record that the judgment is in pleading a bar, and in evidence 
conclusive, does not refer to Estoppel in Pais from contract 
or by conduct as a rule of evidence. That learned author’s 
analysis of the subject, though proceeding naturally enough 
upon historical lines, distinguishes most carefully the different 
legal rights and duties in the case of contract, commercial 
paper, patents, and so forth, and is really the basis upon 
which all the work of succeeding writers was built up. 
Injunctions In Mr. Herman’s great work è published in the year 1886 
e Heran estoppel is nowhere described as a rule of evidence but is re- 
foundedon garded as performing the office of an Injunction? The rules of 
fundamen- Š : | : 
tals of | equitable estoppel, says this author, depend upon facts which 


equity or have to be proved by oral evidence. He views the whole field 










maxims of 
matural jus- X 
tice. E 
L 6 Ves., 183 [180] ]andsee Keate v. *‘ It is believed to be safer to des- Ni 
Phillips, 18 Ch. D., 560 [1881]; Jor- cribe rather than to define Estoppel- Ss 
den v. Money, 5 H. L. C., 185 [1854]; in Pais in the fluctuating condition E 
Citizens’ Bank v. First National of the law relating to the subject,” pee 
Bank, L.R.,6E. & I. A., 352 [1873]. p. 454, n. 3. ee 
2 See the passage from Thayer 8 Commentaries by Henry N. 
above quoted. Herman, Vol. 2, pp. 862—880, 
E 8 L. R. 5, Q. B. D., 188 [1879]. Jersey City, 1886. BE 
: + L. R. 19, Q. B. D., 68 [1887,] 1 Herman, Vol. 2, p. 869. EPEE. 


5 Bigelow, 5th Ed., Boston 1890 : a 
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of equity as composed of certain fundamentals or maxims, by 
the constant application of which the common law is enlarged 
and enriched. In this way the technical estoppels by record 
and by deed are daily being reinforced by a wise adaption of 
ancient forms to the more liberal spirit of modern times. 
Recourse being had to the whole of equity, certain general rules 
evolve themselves which become rules of substantive law. 

The ‘ fundamentals ° of Mr. Herman, which are similar to 
Professor Thayer’s maxims of justice, are nothing more or less 
than the most often applied maxims of the Roman Law, and he 
would regard them as the foundation of the broad principle of 
morality and justice which underlies equitable estoppel. These 
maxims may be repeated here, and it will be found that the 
doctrine of changed situations appears to be closely connected 
with most of them.' 


Mr. Ewart, while conceding that “‘ whether an estoppel Mr. Ewart’s 


does or does not make a cause of action is largely a matter of 
words,’’ formulates objections to the view that estoppel is to 


be regarded solely as a rule of evidence :— 


(i) That as a matter of fact the question does not usually 





I (1) Herman, Vol. 2, pp. 864, 865. 
No man shall take advantage of his 
own wrong. 

(2) One making contradictory al- 
legations is not to be heard. 

(3) No one can maintain an action 
for a wrong when he has consent- 
ed to the act which occasions his 
loss. 

(4) He who does not forbid what 
he can forbid seems to assent. 

(5) He who can and ought to for- 
bid, commands. 

(6) He who is silent appears to 
consent. 

(7) No one acquires a right of 
action from his own wrong. 

(8) A right of action cannot arise 
out of a fraud. 

(9) Vainly does he, who offends 
eee the law, seek the help of the 
aw. 


(10) In vain you will seek that 
which you will be compelled to give 
back to another. 

(11) Every man may renounce a 
benefit or waive a privilege which the 
law has conferred upon him. 

(12) Consent removes or obviates a 
mistake. s 

(13) That which, in making his elec- 
tion a man has been once pleased to 


choose, he cannot afterwards quarrel. 


with. 

(14) He who trusts most ought to 
suffer most. 

(15) Where one of two innocent par- 
ties must suffer, he, through whose 
agency the loss occurred, must sus- 
tain it. à 

2 An Exposition of the Principl 
of Estoppel by Misrepresentation, 
by John 8. Ewart, Winnipeg, Canada, 
1900, p. 189, 190. 


. 


objections. 
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arise by way of objection to evidence, and most 
frequently cannot so arise, but the estoppel is a 
deduction from, or a legal consequence of, the 
evidence. 

(ii) That the rule cannot be applied pending trial because 
it is for the jury (or in this country the judge} to 
find the existence of the necessary facts, the mis- 
representation, the change of position, and so forth. 
So that the evidence is not really precluded. 

(ii) That the rule is really this, that although certain 
facts are proved, other evidence requires the court 
to act contrary to those facts. It becomes, then, 
a question of law, who upon the facts is to succeed. 

(iv) That testimony is not really shut out by the rule 
because its examination is sometimes necessary in 
order to arrive at the nature of the relief to be 
granted and the amount of the damages. 


SECTION 6. The Application of Substantive Law. 


We have now understood that evidence is a branch of 
adjective law dealing with the application of substantive 
law to particular cases, providing a method of assisting the 
person of inherence (the person in whom the right resides) 
against the person of incidence (against whom the right is 
available). Rules of evidence are framed in order to shew the 
way in which the facts are to be proved upon which each party 
endeavours at the hearing to maintain the truth of his view of 
the case. The doctrine of changed situations embodies the 
equity or the equitable right of the person of inherence assert- 


ing the estoppel. To this right the ordinary rules of evidence 


apply, but no rule is needed to preclude the person of incidence 
from telling the truth. t 


SEcTION 7. It is really a Rule of Equity or Substantive x = 


Law applied by Judges. 


1872 Indian In the year 1872 the original work of the great American. i 
Act; writers on estoppel had not been accomplished ; in fact pe 3 
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gave us Lord Selborne’s famous definition as to the change of 1873 

situation.’ The notes to Smith’s Leading Cases mark the emer- ptaens 

ging of the rule from the prejudice of odium, though the bad Louisiana 
i rá É 4 3 v. First Na- 

name is applied at present. Sir James Stephen, discarding the tional Bank. 

motto melius est petere fontes,’ asapplied to reported cases, which 

had exercised immense influence over our law, held that the 

true fontes were to be found not in reported cases but in the 

rules and principles which those cases imply—a correct princi- 

ple but one limited by the state of knowledge as to estoppels 

in the year 1872. Estoppel was then a legal device, a principle 

of equity imperfectly defined, masquerading under the garb 

of evidence. And so it still stands in its old carnival dress. 

The advocates of codification may well point with satisfac- > 
tion to the concise definitions of the Indian Evidence Act 
when confronted with a mass of undigested maxims. The 
perpetuation of the fiction has in fact assisted the advertise- 
ment of a profound legal truth. It has actually stood, for 
those who had eyes to see, as a rule of substantive law, as a 
concise exposition of the principles of equity. Since then the 
labours of judges and text-book writers have made it, as Mr. 
Herman says, a well-established doctrine, tempered, polished 
and sharpened by the acumen of innumerable keen minds, ap- 
plying principles to factsin every branch of law. Viewed in 
this way the great doctrine of changed situations becomes in 
itself one of the fundamentals of equity. 

All the books, except Mr. Ewart’s, adhere to the old histori- 
eal divisions, but it will help us very little in India at the 
present day to talk of Estoppels by Record, or Deed, or in 
Pais. The writer has attempted to classify the cases under 
the topics in connection with which they have arisen. 

The inclusion of the doctrine of changed situations in a Code 
of Evidence is embarrassing if (but only if) that inclusion per- 
petuates the notion that in any court of justice a man can be, 
or ought to be, prevented from telling the truth. At the same 


l L. R., 6, E & I. A., 352 (360) [1873]. 
2 The Motto to Smith’s Leading Cases. 
3 Stephen’s Digest of the Law of Evidence, Introduction, xxi. 
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time the recognition of its real character helps to solve many 
problems, for instance, the question whether the principle 
of estoppel can be applied against a minor.! 

It will be found that most of the cases depend upon contract, 
warranty, waiver, trust, oragency. Everyone agrees that 
it is an old head of equity. Some people still regard it as a 
bar of evidence. It does not advance intelligent apprehension 
to call it at the present day a weapon of courts of equity, or 
to say that it is to be used always as a shield, never as a sword,” 
or to describe it as a device or a trick. On the contrary, the 
principle applies to every case where confidence is acquired 
and abused, where confidence is reposed and betrayed.’ 

It is equally clear that most of the law has grown up since 
the Evidence Act, that the doctrine is rooted in the conception 
of duty or obligation, that prejudicial change of situation and 
not intention or motive, is the master-key. A concise defini- 
tion in a Code, often misread, has been applied by the courts 
with the aid of English decisions as a rule of substantive law 
in furtherance of legal rights upon the principles of justice, 
equity, and good conscience. 

Equitable Estoppel and Common Law Estoppel are often 
regarded as distinct. Historically, no doubt, that is the case. 
The immense advantage of an elastic definition in the Evidence 
Act has enabled Indian Judges to apply equity without search- 
ing too closely for a reason. The development of the doctrine 
here has followed the course of business, and the conditions 
with which the courts had todeal. Many new applications 
have arisen, and the Legislature wisely refrained from inter- 
fering too Gols or endeavouring to anticipate. Technicality 
in this branch of the subject has been discouraged, in contrast 
to the other branch, Res Judicata. 

Mr. Ewart’s analysis of what he calls ‘‘ Estoppel by Misrepre- 
sentation ” is one of the very best. The essentials according to 
this learned Canadian lawyer are as follows: There must be a 





1 See this matter discussed in 3 Per Lord Kingsdown in Smith 
Chapter II. Section 11. v. Kay, 7 H- L., Cas. 760 a 
2 Herman, Vol. 2, p. 914. [1859]. 
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misrepresentation, personal or assisted, involving a disregard 
of some duty. It must be as to fact [or law] and not merely 
of intention or opinion, and it must be of something material. 
Fraud or bad faith is not essential. The estoppel ‘ asserter °’ 
must be a person to whom mediately or immediately the 
misrepresentation was made. Prejudicial change of position 
must result from the misrepresentation, and must be reason- 
ably consequent thereupon. And the estoppel ‘ denier ° must 
have reasonable grounds for anticipating change of position.' 


t Ewart, pp. 10, 11. The work observes the learned author, ‘* are 
professes to deal with misrepresenta- preferable to the arbitrary designation 
tion which is regarded as a branch of _ of the parties as A and B...even head 
Estoppel by Conduct. Estoppel by notes are often too long for easy 
Record and by Deed and by Contract identification of A and B.’’ The writer 
are said to be outside this plan. The has notseen his way to adopt these 
terms ‘ Asserter” and * Denier’ are terms, though he concurs with the 
adopted to distinguish the actors in latter part of the quoted passage. 
cases of estoppel. ‘* Such phrases,’ 
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SECTION 1. 


A person who has made a representation cannot escape the 
consequence by showing that in a literal sense it is true, if in 
A half truth, too, is generally a — $ 
if the part suppressed would make the 3 
part stated false, there is a false representation ; that is, the 
representation is taken to consist of the part stated and a- 
denial of anything to the contrary. This assumes, of course, — u | 
that the stated part is a clear positive statement of fact. 5 


its natural sense it is untrue. 
whole lie in effect ; 


Representations may operate either as part of a contran ti 
or aport from contract under the general law of ie , 





I Bigelow op. cit., 579, 580 citing: 
Peek v. Gurney, 6 H. L., 377, 403; 


-~ Central Ry. Co. v: Kisch, 2 B. L., 99, 


- 113; Corbett v. Brown, 8 Bing. 33. 
‘Though none of the cases cited are 


-~ cases of estoppel, that learned author 
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Representation. 
















submits that there can be po den 
that they apply to ths-8 
subject. 

2 ‘*It seems to me that eve 
representation, false whet made or 
falsified by the say must perat 
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In Citizens’ Bank of Louisiana v. First National Bank of New Doctrine of 


Orleans,‘ Lord Selborne, L. C., describes the foundation of the L; 


doctrine of equitable estoppel by representation * as follows : The c 
** The foundation of that doctrine, which is a very important Bank of 
one, and certainly not one likely to be departed from, is this, 1873]. 


that if a man dealing with another for value makes statements 
to him as to existing facts, which being stated would affect the 
contract, and without reliance upon which, or without the 
statement of which, the party would not enter into the con- 
tract, and which being otherwise than as they were stated, 
would leave the situation after the contract different from what 
it would have been if the representations had not been made; 
then the person making those representations shall, so far as 
the powers of a Court of Equity extend, be treated as if the 
representations were true, and shall be compelled to make 
them good. But those must be representations concerning 


existing facts.’’® 


in one of three ways if itis to produce 
any legal consequences. First, it may 
be a term in a contract, in which case 
its falsity will, according to circum- 
stances, either render the contract 
voidable or render the person mak- 
ing the representation liable either 
to damages or to a decree that he or 
his representatives shall give effect 
to the representation. Secondly, it 
may operate as an estoppel prevent- 
ing the person making the repre- 
sentation from denying its truth, as 
against persons whose conduct has 
been influenced by it. Thirdly, it 
may amount to a criminal offence. 
The common case of a warranty is 
an instance of a representation form- 
ing part of a contract. Pickard v. 
Sears [6 A. & E., 469 (1837)], and 
many other well-known cases are 
instances of representations amount- 
ing to anestoppel. A false pretence 
by which mongy is obtained is an 
instance of a representation amount- 


lL M 


ing to a crime’ ’—per Stephen, J., in 
Alderson v. Maddison, L. R., 5 Ex. 
D., 293 (296) [1880]. See estoppel 
by agreement discussed in Rup 
Chand Ghose v. Sarbessur Chandra, 
10 C. W. N., 747 [1906]. 

l L. R., 6 E. & I. A., 352 (360) 
[1873]. 

2 ** It is a doctrine not confined 
to cases in equity, but one which 
prevails at law also; and there are. 
in fact, more cases upon the subject 
at law than in equity "’—per Lord 
Cranworth in Jorden v. Money, 5 
H. L. Ca., 213 [1854]. 

8 In Rajnarian Bose v. Universal 
LijeAssurance Co., 7 Cale., 594 [1881], 
it was held that Section 115 of the 
Evidence Act refers to belief in a 
fact and not in a proposition of law. 
Cf. Gundam Venkatasami v. Chinnam, 
5 Mad. H. C. R., 466 [1870], a 
case. See Dhondo v. Keshav, 7 ie 
L. R., 179 [1905]. 


> 


~ - 7 
B M laaa > m "E o) 


jous — 





The same re- 
presentation 
may consti- 
tute a term 
in a contract 
and may 

work an es- 


toppel. 


Mortgagee 
waiving per- 
sonal 
remedy. 
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Section 2. Contract, Waiver, Warranty. 


The line between contract and estoppel may perhaps be ex- 
plained by saying that ` € most of the cases . . . when looked at, 
if they do not absolutely amount to contract, come uncom- 
monly near it.’’! In equity a representation may be so made 
as to constitute the ground of a contract. Where a person 
makes a representation of what he says he has done, or of some 
existing fact, as an inducement for other persons to act upon it 
and they do so act, equity will bind him by such representation 
treating it asa contract.* In this case an estoppel is available 
when the question arises as to what evidence is necessary to 
further or defeat the contentions of the parties. ‘‘ One 
and the same statement may well be a deceit, and a breach of 
contract, and capable of operating as an estoppel. Or if the 
representation does not amount to a contract, it may still give 
rise to an estoppel. 

As regards cases of Waiver, Mr. Bigelow observes: ‘“‘ It 
appears to be little, if anything, more than giving them a new 
name to call them estoppels.’’* 

The case of a mortgagee who obtains the right to pay him- 
self from a source and in a manner to which he had no right 
under the mortgage, and who by his conduct must be held to 
have given up the right to proceed against the mortgagor 
personally, appears to be referable to contract." Upon such a 
waiver of a legal right for good consideration follows a conse- 
quent change of position of all parties concerned. 
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L Brownlie v. Campbell, L. R.,5 Ap. notbe confounded,” L. R., ’91, 3 Ch., 


Ca., 952 [1880], per Lord Blackburn. 
See Pollock on Contract, 7th ed., 
Appendix, Note K. In Low v. Bou- 
verie, Lindley, L. J., observes: ** As 
pointed out by Lord Blackburn, in 
Brownlie v. Campbell, the line bet- 
ween fraud and warranty is often 
very narrow, and the same observa- 
tion is true of the line between war- 
ranty and estoppel. Narrow, how- 
ever, as the line often is, the three 
words denote fundamentally differ- 
ent legal conceptions which must 


102. 
2 Maunsell v. Hedges White, 4H. 
1039 (1055) [1854], per Lord 


L. Ca., 

Cranworth. See the case of Chadwick 

v. Manning, 1896, A. C., 231, foran 
instance of an agreement of indem- 
nity undischarged held not to 
operate as an estoppel. ae 









8 Pollock on Contract, 7th ed., 524. ae 
+ Bigelow, 5th ed., p. 660. mE = 
6 Such a case occurred in Arun- S 
achelam Chetty v. Sulramania Chetty, 


bs 


17 M. L. J., 87,30 Mad., 235 ne 
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SECTION 3. Expressions of Intention. 


But the doctrine of estoppel by representation only applies Representa- 
to representations as to some state of facts alleged to be at pea ES 
the time actually in existence, and not to promises de futuro ing facts. 


which, if binding at all, must generally be binding as con- 


_tracts.' 


Mere expressions of intention though they may excite ex- 
pectations, as in the case of Narain Das v. Ramanuj Dayal’ 


do not amount to a contract or agreement. 


The principle 


is well stated in Maddison v. Alderson.’ 


SECTION 4, 


Questions of Law. 


And a person cannot be made liable for a misrepresentation Not ona 


in point of law. 


Sir G. Mellish, L. J., in Beattie v. Lord Ebury,’ ‘‘ if it was said 


l Per Selborne, C., in Maddison v. 
Alderson, L. R., 8 Ap. Ca., 467 (473): 
** Besides these there is a class of false 
representations which have no legal 
effect. These are cases in which a 
person excites expectations which he 
does not fulfil, as, for instance, where 
a person leads another to believe that 
he intends to make him his heir, and 
then leaves his property away from 
him. Though such conduct may 
inflict greater loss on the sufferer than 
almost any breach of contract, and 
may involve greater moral guilt than 
many common frauds, it involves no 


See McEvoy v. The Drogheda Harbour 
Commissioners, 16 W. R. (English), 
34 [1867]; Citizens’ Bank of Louisi- 
ana v. First National Bank of New 
Orleans, L. R.,6 E. & I. A., 352 [1873]; 
Jorden v. Money, 5 H. L. C., 185 (213, 
4, 5) [1854] ; Mills v. Fox, L. R., 37 
Ch. D., 153 [1887] ; Pollock on Con- 
tract, Appendix, Note K. Gopee Lall 
v. Musst. Sree Chundraolee Buhojee. 
19 W. R., 12 (13) [1873]; Rajnarain 
Bose v. Universal Life Assurance Oo., 
7 Cale., 594 [1881]. See per Lord 
Macnaghten in George Whitchurch 
Ld. v. Cavanagh,1902, A. C., atp. 130, 


‘I think anybody would be startled,” said P°™* 9f law. 


legal consequences, unless the person for a recent statement of the general = 
making the representation not only principles. See also Jethabai v. 
excites the expectation thatit willbe Nathabai, 28 Bom., 399 [1904]. 
“fulfilled, but legally binds himself to 2 20 All., 209 [1897] P.C. 

fulfil it, im which case he must, as it 3 L. R., 7.Ch. Ap., at p. 802 [1872] 
seems to me, contract to fulfil it. It affirmed L. R., 7 E. & I.. Ap. 102: 2 
will, I think, be found that all the Shet Manibhai v. Bai Rupaliba, 24 
difficulties of the subject may be Bom., at p. 169 [1899]; Narsingh 
solved by keeping in mind this classi- Dyal v. Ramnarain, 30 Calc., at p- 
fication (see note 2 at p. 28)ofthedif- 894 [1903]. A representation as to 
ferent classes of false representa- title is of course different. See per -> 


tions,” per Stephen, J., in Alderson v. 
Maddison, L. R., 5 Ex. D., 293 (296). 


Ka 


arg. L. R., 7 E. & I., Ap., at p. 107. 
So it has been said that an admission 
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eee that if you asked somebody what was the iw apon a partial 
are point, and he gave you his Opinion as to what the law was, 
and you acted upon it and altered your position, a bill could 
Je be maintained against him to make good the representation — Pe 
ee if his opinion turned out to be wrong.’ 

2 It has frequently been said that the declaration, act or omis- 
oe, sion, must be of an unequivocal and unambiguous character.'* 






= It is now a settled rule after the decision of the Judicial 


= : Committee in Bent Pershad Koeri v. Dudh Nath Roy, that the 


omission of counsel either to argue a question of law, or his 
abandoning a question of law, is not sufficient to disentitle the 


Section 5. 


___ Estoppel 
-Binde parties 
- — and privi 


a - ~~ -— aam a - ————— 


gm, on s point of law cannot operate as 
S an estoppel. See Dungaria v. Nand 
Beet Lal. 3 All., L. J. 535 [1906] : Jagwant 
ae Singh. v. Silan Singh, 21 All., 285 
oo [1899]; following Juttendromohon 
Tagore v. Ganendromohan Tagore, 
L. R. sup. I. A., 47 [1872). 

I See Gajanan v. Nilo, 6 Bom., 
L. R., 867 [1904] referring to Geo. 
Whitchurch v. Cavanagh, 1892 A. C.. 
at p 145. 

227 Calc., 156, 162, 163 [1900]. 

3 Ramsavar Singh v. Khakhan 

, Il C. W. N., 341 [1906]. See 
SEAN cases in the chapter on Ad- 
7 = es te Cour Judicial 


46A. & E., 469 [1837]. 
= & Per Parke, B., in Freeman v. 
Cooke, 2 Ex., 654 [1848]. ‘‘ No doubt 





a * > TP. i 3 


t or license or is under- 
moa “saree 





court to go into the question.“ 


ee caster j 


Change of Position as a Fact. 


In most cases in which the doctrine in Pickard v. Sears * has 
© been applied, the representation is such as to amount to the 
contract or license of the party making it,* and the party avail- 
ing himself of the estoppel acquires a right or title thereby 
against the party making the representation.” 































It is necessary 


5 
as amounting to that, the rule would 
not apply.” Cornish v. Abington, 
4 H. & N., 555 [1859]. ‘““If you a 
choose to say, and to say without en- a 
quiry, * I warrant that,” that is s -A 
contract. If you say, ‘I know it,’ “ E- 
and if you say that in order to savi 
the trouble of inquiring, that is atalii 
representation—you are saying what 
is false, to induce them to act t ae K 
it, Brownlie v. Campbell, L. Nea 
5 Ap. Ca., 953 [1880]. Per Lord- 


re 


Blackburn. ‘* Batoppel only s site 
to a contract inter partes, an di seant 
competent to parties to e nh n 


cies ray sia th ond 
an Act of Parliament.’ — Ber con, 
V. C., in Barrow's 


D., 432 (441) [1880]. ‘gs 
8 Per Cotton, L. a in 8 Şir m 7 
Anglo-American Telegra oe at 
5 Q. B. D., 188 goro pe 
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that there should be privity between the parties, that is to say, 
an estoppel is only available between the parties to the re- 
presentation, and those claiming under them,' and estoppels 
must also be mutual,’ precise,’ and unequivocal,’ and there 
can be no estoppel when the truth of the matter appears on 
the face of the proceedings ê or is known to both parties." 

- The rule is generally stated with reference to the conduct 
of the person making the representation. ‘‘ If any person by 
actual expressionsso conducts himself that another may reason- 
ably infer the existence of an agreement or license, whether the 
party intends that he should do so or not, it has the effect that 
the party using the language or so conducting himself cannot 
afterwards gainsay the reasonable inference to be drawn from 
his words or conduct.’ 

The word estoppel is what has been called a ‘ vox signata,’ 
or technical term of law which establishes or recognises a tech- 
nieal rule. It is not permissible to describe such a rule by ex- 
pressions such as ‘ sincerity,’ ‘ intention,’ or * motive.’ The 


_- ee a e ee 


| Middleton v. Pollock, L.R..4 Ch. ‘* that he who has obtained posses- 
D., 49 [1879]. A matter which is res sion under and in furtherance 
inter alios acta cannot operate as an of the title of a devisor should 
estoppel. The Queen v. Ambergate say that such title is defective.” 
dc. Co., 1 El. & B., 372 [1853]. In See Ranga Rau v. Bhavayammi, 
Board v. Board, L. R., 9 Q. B., 48 17 Mad., 473 [1894] ; Syud Ameer Ali 
(1874), R A, atenant by the courtesy. v. Syef Ali, 5 W. R., 289 [1866]. 
having nothing to devise, made a 2 Spencer v. Williams, L. R., 2 P. 
will leaving the property to R for life, & M., 230 (237) [1871]; Heane v. 
with remainder to W in fee. R en- “Rogers, 9 B. & C.. 577 (586) 
tered as devisee and let the defend- [1829]. 


ant into possession. The plaintiif, 3 Low v. Bouverie, 1891, 3 ne ale 


the assignee of W, brought an eject- 82, 106; Lewis v. Lewis; bens 
ment. The Court of Queen’s Bench Ch., 661. st 
held that the defendant being privy + See Gajanan v. Nilo, 6 oni: n 
in estate to R, who claimed under L, R., at p: ! 867 [1904]. 

the will, was subject to all the estop- 5 Tara Lal h v. Sarobar Singhs 
pels which would have estopped R, 27 Calc., 413 [l 99]. ; 
and could not say that the will was — s Mohori Bibee v. Dharmodas 
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ne void and that, the heir-at-law being 30 Calc., p. 546, 7 C. W. N., k ~ S 
= barred, R had acquired the fee by [1903]; Amir Chand v. Buksa ‘ae 
= twenty years’ undisturbed posses- Cale., p. 18 [1906]. <r 
Gi ena ‘*Tt is contrary to the Tate. Cornish v. A . bee n, 4H SS ie 

_ of es ppel,” £ Sid esas cai, 555, (656) [1859]. 
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real basis underlying such phraseology is is this, that there may 
be conduct which ought to estop.' eo 
Tt must be But it is not sufficient to be able to say that it may well be — 
fact that doubted whether the plaintiff would have acted in the way he 
ase ot à did but for the way in which the defendant acted. It must be 
position. found as a fact that the plaintiff would not have acted as he 
did. It must be found that the defendant by his ‘‘ declara- 
tion, act, or omission, intentionally caused or permitted 
another person to believe a thing to be true, and to act upon 
such belief.”’? It is, however, not so much a question of fact 
but of legal inference from facts found.* 
The question of estoppel is often described as a mixed ques- 


* ` tion of law and fact.* 


SECTION 6. Approbation and Reprobation ; Election ; 
Volunteers. 


rbe It is frequently said that a man may not approbate and repro- 
a “bate in respect of the same matter. This is another statement 
Election.’ of the doctrine of election, and must always be understood in 
connection with the principle that there can be no estoppel 

without a change of position. Parties cannot vary a case 

which they have set up in a lower court,° or obtain the benefit 

of an appeal by adopting a valuation and then object to that _ 
valuation.’ But when a party has denied the validity of an ~ 
agreement, and taken steps unsuccessfully to set it aside, he ~ 

may be permitted to sue for specific performance, and there is 

~ no necessary inconsistency in this course.* The princip a of S 
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| See per Selborne, L.C.,in G (the ments in Ker v. Wauchope, 1 Bligh, T 

- husband) v. M (the wife), L. R., 10 1 [1819]. eee 
| - Ap. Cas., 171 (185, 186) [1885]. 8 Sutyabhama v. Krishna Chunder, 
2 Section 115 of the Evidence Act. 6 Calc., 55 [1880]. r 


z See per Jenkins, C. J., in Narsing- 1 Kristo Indro v. Huromonee, 
= das v. Rahimbai, 28 Bom., at p. 446; L. R., 11. A., 84 [1873] | 
s-s; 6 Bom., L. R., 440 [1904]. 8 Srah  Ciltindrle Roy v. Roy 
am = gi el Banomali Rai, Bahadur, 8 ow. 1 Li yA 
Sar E * Nagindas v. Kara, 6 Bom., 594 (600) ; 31 Calc., 584; L.. R.,31 | 
BENITA L. R., at p. 632 [1904]. I. A., 103 [1904]; and see Blackett 


5 Broom’s Legal Maxims, 5th v. Bates, L-R Pelee A ey HE 
əd., 173, 174, 295. See the argu- [1865]. ° 
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altered or changed situations will be found to reconcile these 


cases. 
It las been observed that the principle of equitable estoppel Volunteer, 

will not be applied in favour of a volunteer.’ In the case now pe sl 

cited, a recital in a deed of settlement omitting all reference pee 

to an overriding power of appointment, did not preclude the favour of. 

plaintiff from asserting her title under the power which was 

subsequently exercised in her favour, as against the trustees of 

the settlement. The representation no doubt was certain, and 

was of, existing facts; but it could not be shewn that the 

trustee’s case came within Lord Selborne’s statement of the 

principle of equitable estoppel. 


~ 


There may be an estoppel against the Crown.* Crown, 
estoppel 
against. 


The representation, if acted on, is operative so as to prevent Limitation, 
the Statute of Limitations from running. This occurred in g fais 
Baijnath Ram Goenka v. Hem Chunder Bose, where the '™8 on. 
Receiver in an administration suit had admitted a debt to be 
due in the presence of the Executor who thereafter attempted 
to rely on the bar of limitation. The admission amounted to a 


representation that the debt would, in the ordinary course, be 


paid out of the assets. . 


SECTION 7. The Propositions in Carr v. L. & N.-W. Ry. 


Representations in connection with estoppel have been Effect of re- 


ate ; “em s : presentation 
classified according to the intention or motive of the person ia chiefly to 


making them. A person may be prevented from denying a cer- w consider- 


LS ~-ssn-ssstsesssssSe 


l Per Romer, J., in Lovett v. 745, 746 [1901]; Jethabhoy v. Collec- E 
Lovett, 1898, 1 Ch., at p. 88, referring tor of Bombay, 25 Bom., 752 [1901]; 
to Citizens Bank of Louisiana v. Municipal Corporation of Bombay v. 
First National Bank of New Orleans, Secretary of State, 29 Bom., 580 (607) 
L. R., 6 H. L., at p. 360 [1873]. [1904]. See this question discussed 
_ 2 See Toolseemoney v. Maria in Bigelow, 5th ed., pp. 340, 341 & 
Margery Cornelius, 11 B. L. R., 144 598, note (2); Herman on Estoppel 
[1873]; In re Purmanandas Jeewan- and Res Judicata, pp. 219, 810— 
das, 7 Bom., 109 (117) [1882]; Dadoba at 1152, 1275, 1264, 1992... . 

m Collector of Bembay, 25 Bom., 714, ie 310C. W. N., 959 (961) (1808), boa 
2 £ & 3 E = ees ey : 
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Fan 


tain state of facts if he has either made a fraudulent mis- ; 
representation, or made a false statement without fraud but 
+ negligently, or has made a false representation without fraud or _ 
negligence.' But it appears to be more correct to say that the 
determining element in all such cases is not the motive with 
which the representation was made, or the state of knowledge 
of the party making it, but the effect of the representation 
as having caused another person to act on the faith òf it. 
Representations in connection with estoppel may, for the 
purposes of this discussion, be classified according to the (a) 
deliberate representation with knowledge of its falsehood of tie 
party making the representation; (b) conduct of culpable 
negligence of the party making the representation ; (c) indiffer- 
ence or acquiescence of the party making the representation.® 
‘* The doctrine of estoppel by representation,’ observed 
Lord Macnaghten in the leading case of George Whitchurch 
Limited v. Cavanagh, 


Classifica- 
tion accord- 
ing to in- 
tention. 


Propositions 
in Carr v. 
The London 
oo ane ‘is founded upon a broad principle 
Co. [1875]. - which enters so deeply into the ordinary dealings and conduct 
Common of mankind that J sometimes rather doubt whether any great 
ioa. advantage is to be gained by endeavouring to reduce it to rules 
such as those which have been formulated in Carr v. London 
and North-Western Railway Company.* Perhaps some of the 
. difficulties which have gathered round the present case have come 
from clinging to rules rather than principles.’’ These proposi- 
tions, however, are frequently cited, and may be paraphrased 
shortly as follows :— 





| Per Brett, M. R., in Seton to make compensation to the person __ 

v. Lajone, L. R., 19 Q. B. D., 70 towhomit is made: (a) ifitisfalseto  _ 

[1887]. the knowledge of the person making = 

2 Sarat Chunder Dey v. Gopal it; (b)if it is untrue in fact and 

. Chunder Laha, L. R., 19 I. A., 203; made recklessly ; (c) if it is untruein __ 
20 Cale., 296 [1892]. + fact and not believed to be true, or 





8 If a person makes to another, 
either in express terms or by conduct, 
a material or definite statement of fact 
which is false, intending that person 
to rely on it, and he does rely on it, 
and is thereby damaged, then the 
person making the statement is liable 


believed to be true without any . 
See the remarks ie 


reasonable grounds. 


of Lopes, L. J., in Peek v. Derry. = 


L. R., 37 Ch. D., 541 (585) [1887], 
as to‘‘ misrepresentations fraudulent = 
in contemplation of law.” aes. D 


+ 1902, A. C., at p. 130. 
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A, by words or conduct, wilfully endeavours to cause B to be- Active misre- 
lieve in a certain state of facts which A knows to be false. Then P™*>**4°™ 
if B believes in that state of things and acts upon his belief, 

A having knowingly made a false statement, is estopped from 
averring afterwards that such a state of things did not in fact 
exist.! 

"A, by conduct of culpable negligence, calculated to lead B Conduct of 
into the belief of a certain state of facts, causes B to so believe eae: cae 
and to act by mistake upon such belief to his prejudice, such 
conduct of culpable negligence on A’s part being the proximate 
cause of B’s so acting. Then A cannot be heard afterwards, as 
against B, to shew that the state of facts referred to did not 
exist.? . 

Two propositions remain to be classified under the third head. Conduct of 

A, either in express terms or by conduct, makes a representa- of Bonin 
tion to B of the existence of a certain state of facts which he pore 
either does not believe to be true or has no positive belief either parties are 
way, but nevertheless he intends it to be acted upon in a certain 1$% t9 infer S 
way. B does so act to his damage in that belief. Then A is ofa certain 
estopped from denying the existence of that state of facts.’ pee 

A so conducts himself that a reasonable man would take his 
conduct to mean a certain true representation of facts intended 
to be acted on in a particular way. B does so act in that belief 
to his damage. Then A may not deny that the facts were as 
represented.* 

In the case of Sarat Chunder Dey v. Gopal Chunder Laha ® Inference 
their Lordships of the Privy Council point out that there may be AS ai 
statements made, and which have induced another party to do 
that which he would have otherwise abstained from doing, which 
cannot properly be characterised as misrepresentations at all, 
where the conduct of one party has led another to draw certain 
inferences, and to act upon such inferences. ‘‘ If a party uses 


language which, in the ordinary course of business and the oa $ 


l Proposition 1, L. R., 10 C. P., 3 Proposition 2, at p. 317. 
at p. 316. + Proposition 3, at p. 317. 

2 Proposition 4, at p. 318 of the 6 L. R., 19 I. A., 203; 20 Calc., 296 
report. [1892]. l 
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general sense in which words are understood, conveys a certain 

s meaning, he cannot afterwards say he is not bound, if another, * 
so understanding it, has acted upon it.’’! And where a person 
has conducted himself so as to mislead another, he cannot 
gainsay the reasonable inference to be drawn from his 
conduct.* 

The above propositions were approved in the case of Coventry 
v. Great Eastern Railway Oo., and in the case of Seton v. 
Lafone.* In the latter case, the Master of the Rolls qualified 
the expression ‘ proximate’ in the proposition as to negligence, 
explaining that expression to mean ‘ real,’ and his opinion was 
concurred in by Lopes, L.J. The remarks of Brett, M. R., 
which are of historical importance, are quoted in the foot- 
note.” 


* 


* Proximate `’ 
or ‘ Real.’ 


SECTION 8. Development of the Modern Doctrine. 


Pickard v. Sears [1832]; Freeman v. Cooke 
[1848]. 


n Eont This classification does not greatly assist the elucidation 

ern doctrine. Of the subject, but the analysis of the doctrine of estoppel has 
generally started with the question of intention or motive ; 
hence, most of the authoritative definitions or descriptions 
have proceeded upon that basis. In subsequent chapters an 
attempt will be made to shew the application of the doctrine 
in the various branches of the law in India, having regard to 
the position of the party affected. At present, however, it is 
necessary to trace the growth of the rule in equity, and to 

Å: illustrate its application, and to present the main features of 
the subject. S 





1 Per Pollock, C. B., in Cornish v. nearly all the cases on the subject, 
Abington, 4 H. & N., 549 (555) [1859]. and sought to derive from them the 


è p = Ib different propositions relating tothe — 
. - &L.R., 11 Q. B. D., 776 [1883]. law of estoppel. The word * proxi- 
4 L. R., 19 Q. B. D., 68 [1887]. mate ’ was taken from the judgment 


6 ** Before framing the proposi- in Swan v. North British Australa- 
tions in Carr v. The London and sian Co. [2 H. & C., 175 (1863). In 
North-Western Railway Co. [L. R., 10 that case Mellor, J:, said that thè 

x C. P., 307], I had referred, I think, to question was what was the culpab re 
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The case of Pickard v. Sears‘ is described by Mr. Bigelow as Pickard v. 
bearing the same relation to estoppel in pais as the Duchess of Naara Uae 
Kingston’ s case does to estoppel by record. That was an action ae 
in trover for machinery and other articles brought by the mort- authorising 
gagee of one Metcalfe, the former owner, against a purchaser ® 5#le- 
from the sheriff under an execution levied against Metcalfe, 
who had remained in possession carrying on his trade until the 
execution issued. It appeared that Pickard, the mortgagee, 
after he knew that the sale was in contemplation, came to the 
premises and gave no notice of his claim, but, on the contrary, 
called on the execution-creditor’s attorney with Metcalfe, and 


re 


conduct which had been the proxi- 
mate cause that the defendant had 
registered a forged transfer as 
genuine ; and that the false represen- 
tation was that of the broker and not 
of the plaintiff, and the proximate 
cause which induced the company to 
alter their position to their prejudice 
was the fraudulent and felonious con- 
duct of the broker and not the negli- 
gence of the plaintiff. In the same 
case Blackburn, J., said: ‘* What I 
consider the fallacy of my Brother 
Wilde’s judgment is this: he lays 
down the rule in general terms ‘ that 
if one has led others into the belief of 
a certain state of facts by conduct of 
culpable negligence calculated to 
have that result, and they have 
acted on that belief to their prejudice, 
he shall not be heard afterwards as 
against such persons to shew that 
state of facts did not exist.’ This is 
very nearly right, but in my opinion 


mate cause of the leading of the party 





lasian Co. [2 H. & C., 175], that the 
word ‘proximate’ was there used 
as meaning the ‘real cause.’ It was 
no doubt true, in that case that there 
had been negligent conduct by the 
plaintiff which was in one sense a 
cause, but was not the real cause, 
of the defendant’s action, because it 
would have had no effect unless there 
had intervened the fraudulent and 
felonious act of the broker. The 
meaning read by the light of these 
facts is clear enough, but I think I 
should prefer to insert in the proposi- 
tion the word ‘real,’ instead of the 
word ‘ proximate, ” [per Brett, M. 
R., at pp. 70, 71]. In the above 
remarks Lopes, L. J., concurred. 
Fry, L. J., however, doubted, ‘‘ I 
will not attempt to give any para- 


phrase of the word ‘ proximate.’ The — 


doctrine of causation involves much 
difficulty in philosophy as in law ; 
and I do not feelsure that the term 


| 6A. & E., 469 [1837]. In White 


not quite ; as he omits to qualifyitby ‘real’ is any more free from diff- a 
saying that the neglect must bein the culty than the term ‘ proximate,’ ”’ PET a 
transaction itself, and be the proxi- [per Fry, L. J., at p. 74]. Es 


into that mistake.” It was on the 
strength of these observations that I 
put the word ‘ proximate’ into the 
proposition which I have quoted. I 
think it is clear on reference to the 
facts of Swan v. North British Austra- 


v. Greenish, 11 C. B. (N. S.), 229 


[1861], Erle, C. J., states that the 


doctrine is two or three centuries 


earlier. But its accurate = ee 


is extremely recent. 
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consulted with him as to the course to be taken. Pickard, 
however, never mentioned the mortgage or claimed the goods 
as his own. The defendant purchased the goods bond fide 
and in total ignorance that Pickard had any interest. 
On the trial before Denman, C. J., the plaintiff obtained a 
verdict. Subsequently the defendant obtained a rule nisi for a 
new trial on the ground that the plaintiff had virtually author- 
ised the sale, and was estopped from relying on his mortgage, 
the casesof Graves v. Key! and Heane v. Rogers ° being relied 
on. Denman, C. J., in delivering the judgment of the 
court, made certain observations which have now become 
classical. 

Statement of © Much doubt,’’ said the learned Chief Justice, ‘‘ has been 

wool, entertained whether these acts of the plaintiff, however culpable 
and injurious to the defendant, and however much they might 
be evidence of the goods not being his, in the sense that any 
persons (and amongst others the defendant) would be naturally 
induced thereby to believe that they were not, furnished 
any real proof that they were not his. His title having been 
once established, the property could only be divested by gift 

or sale, of which no specific act was even surmised. 

** But the rule of law is clear, that, where one by his words or 
conduct wilfully * causes another to believe the existence of a 
certain state of things, and induces him to act on that belief 
so as to alter his own previous position, the former is concluded 
from averring against the latter a different state of things as 
existing at the same time; and the plaintiff, in this case, 
might have parted with his interest in the property by verbal 
gift or sale, without any of those formalities that throw tech- 
nical difficulties in the way of legal evidence. And we think 
his conduct in standing by and giving a kind of sanction to the 
proceedings under the execution, was a fact of such a nature, 
that the opinion of the jury ought, in conformity to Heane v. 





“i 13 B. & Ad., 318 note (a) ‘ voluntarily,’ per Pollock, ©. B., in 

= * =: [1832}. Cornish v. Abington [4 H. & N., 549 

&? 9B. & C., 577 (586) [1829]. (1859)]. See Sarat Chandra Dey v. — 
$ * Wilfully’ is equivalent to Gopal Chunder Laha, infra, p. 42. 
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Rogers ' and Graves v. Key,’ to have been taken, whether he 
had not, in point of fact, ceased to be the owner.’ The rule 
for a new trial was accordingly made absolute. 

Subsequently, in the case of Freeman v: Cooke,’ Parke, B., Freeman v. 
explained the rule in Pickard v. Sears*as follows: ‘* That rule,” oT zh: 
said the learned Baron, “* was founded on previous authorities, S A 
and has been acted upon in some cases since. The principle is sentations 
stated more broadly by Lord Denman in the case of Gregg v. "Y 
Wells.” The proposition contained in the rule itself, as above 
laid down in the case of ER v. Sears, must be considered as 
established. By the term ‘ wilfully, however, in that rule, 


we must understand, if not that the P pary represents that to be 


| ** There is no doubt that the ex- 
press admissions of a party to thesuit, 
or admissions implied from his con- 
duct, are evidence, and strong evi- 
dence, against him ; but we think that 
he is at liberty to prove that such 
admissions were mistaken or were 
untrue, and is not estopped or con- 
cluded by them, unless another 
person has been induced by them to 
alter his condition; in such a case 
the party is estopped from disputing 
their truth with respect to that per- 
son (and those claiming under him), 
and that transaction ; but as to third 
parties he is not bound. It is a well 
established rule of law that estoppels 
bind parties and privies, not stran- 
gers. Co. Lit. 352a, Com. Dig. Es- 
toppel (C)’’—per Bayley. J., in 
Heane v. Rogers, 9 B. & C., 577 (568) 
[1829]. 

2 ** A receipt is an admission only» 
and the general rule is that an ad- 
mission, though evidence against the 
person who made it and those claim- 
ing under him, is not conclusive evi- 
dence, except as to the person who 
may have been induced by it to alter 
his condition [Heane v. Rogers (9 B. 
& C., 577), and other cases, were then 
cited]. A receipg may therefore be 
contradicted or explained ; and there 


pero 


> 
Ae 
Pa 





is no case to our knowledge in which 
a receipt upon a negotiable instru- 
ment has been considered to be an 
exception to the general rule—’’ per 
Tenterden, C. J., in Graves v. Key, 
3 B. & Ad., 313 (318) note (a) [1832]. 

_3 2 Ex. Rep., 654 [1848]. ‘‘ The 
rule as explained in Freeman v. Cooke 
takes in all the important commercial 
cases, in which a representation is 
made, not wilfully in any bad sense 
of the word, not malo animo, or with 
intent to defraud or deceive, but so 
far wilfully that the party making the 
representation on which the other acts 
means it to be acted upon in that 
way ` `—per Crompton, J., in Howard 
v. Hudson [2 E. & B., 1 (1853)]. 
. & E., 474. 

HUF ickard v. Sears,’’ says Den- 
man, C. J., ‘* wasin my mind at the 





time of the trial, and the principle of — 


that case may be stated even more 
broadly than it is there laid down. 
A person who negligently or culpably 
stands by and allows another to 
contract on the faith and understand- 
img of a fact which he can contradict, 
cannot afterwards dispute that fact 
in an action against the person ae 
he has himself assisted in | +3 
—Gregg v. Wells, 10 a 
(97) [1839]. 
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Case of retir- 
ing partner. 
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Sarat Chun- 
der Dey v. 
Gopal Chun- 
der Laha 
[1892]. 
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true which he knows to be untrue, at least, that he means his 
representation to be acted upon, and that it is acted upon 
accordingly ; and if, whatever a man’s real intention may be, 
he so conducts himself that a reasonable man would take the 
representation to be true, and believe that it was meant that 
he should act upon it, and did act upon it as true, the party 
making the representation would be equally precluded from 
contesting its truth ; and conduct, by negligence or omission, 
where there is a duty cast upon a person by usage of trade or 
otherwise, to disclose the truth, may often have the same 
effect. As for instance, a retiring partner omitting to inform 
his customers of the fact, in the usual mode, that the continu- 
ing partners were no longer authorised to act as his agents, is 
bound by all contracts made by them with third persons, on 
the faith of their being so authorised In truth, in 
most cases in which the doctrine in Pickard v. Sears is to be 
applied, the representation is such as to amount to the contract 
or license of the party making it.’’ 


SECTION 9. Sarat Chunder Dey’s Case [1892]. 


A most forcible exposition of the application in this country 
of the rule of estoppel by representation is to be found in the 
famous case of Sarat Chunder Dey v. Gopal Chunder Laha' in the 
Privy Council. The question which arose for decision was as to 





ee ee Se 


1 L. R., 19 I. A., 203 ; 20 Calc., 296 
[1892]. A very similar case, Syed 
Nurul Hossein v. Sheo Sahai, L. R., 


the vendor, as agent for the widow, 
was only selling what his principal 
had power to sell, that there was no 





19 I. A., 221 [1892], in the same vol- 
ume, is an illustration of conduct not 
sufficient to raise an estoppel. The 
plaintiff's vendor had executed a 
deed of sale as general mokhtar, exe- 
cutor, and adopted son of the widow, 
making a general renunciation of 
his title as mokhtar, but had, after 
the widow’s death, derived title from 
the next reversionary heir of the last 
full owner (the husbandof the widow). 
The Judicial Committee held that the 
fair construction of the deed was that 


representation that the vendor was 
selling on his own account, and that 
the plaintiff was not estopped from 
suing, as he did not deny the truth of 
any fact represented in the deed. 
Nor was Section 43 of the Transfer of 
Property Act (IV of 1882) applicable, 
since the plaintiff's vendor did not 
represent that he was authorised to 
transfer, nor did he profess to trans- 
fer, any other interest than that of the 


widow. See Range Rau v. Bhava-~- 


yammi, 17 Mad., 473 (475) [1894]. 
ae 
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whether the plaintiff, claiming as purchaser from Ahmed Ali 
and Rahimunnessa, the heirs of one Umed Ali Shah Ostagur, was 
affected by an estoppel in consequence of the actings or repre- 
sentations of either of his vendors. It appeared that Arju Bibi, 
the widow of Umed Ali, claiming to hold under a hiba granted to 
her during her husband’s lifetime, mortgaged the property after 
his death to one Kalimuddin, and the defendant’s predecessors 
in title purchased at the execution-sale.. As regards Rahim- 
unnessa, their Lordships held that no case of estoppel was pre- 
sented against her by reason of representations, acts, or 
omission on her part, and that, to the extent of her interest, 
the claim of the plaintiff to possession must be allowed. 


But in regard to Ahmed the Judicial Committee were of op- 
inion that a very different state of facts had been proved. ‘‘ The 
facts,’’ observed their Lordships, ‘* as appearing on the face of 
the mortgage itself are, not that Ahmed was a witness to the 
execution of the deed, for the witnesses were other persons, but 
that he really represented his mother in the whole transaction. = 
He acted with Moonshi Golam Hossein as ammokhtar on her 
behalf under a power-of-attorney authorising him to do so: 
he signed the mortgage on her behalf and in her name; and he 
and Golam Hossein received the money advanced by Kalimud- 
din, as appears from the official certificate by the Sub- 

Registrar endorsed on the deed. | 

‘‘ Their Lordships are very clearly of “opinion that these Conduct 
actings on the part of Ahmed create an estoppel against him, or estoppel. 
anyone claiming in his right, from disputing the title of Arju Settle es 
Bibi to grant the mortgage to Kalimuddin. They amounted mother in a 
to a distinct declaration by him to the lender that the hiba in "S78" ——— 
favour of Arju Bibi was a valid deed, or in any view, that if sey 
the document was open to legal objections, Ahmed, as the 
person entitled to challenge the deed, waived his right to do” 
so, and consented, for his interest, to represent and to hold the 
hiba as valid, and consequently as giving a legal right to Arju 
Bibi as the proprietor to grant the mortgage. There was a 
distinct representation by Ahmed professing to act as his 
mother’s attorney, that she was owner in possession having 
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a good title to create a valid mortgage affecting the lands. 
It is, in their Lordships’ opinion, impossible to take any 
other view of the effect of Ahmed’s conduct in the whole 
transaction, and particularly his signing the mortgage and 
taking payment of the money; and it is equally clear that 
the transaction was concluded on the footing of that repre- 
sentation, and that the creditor was thereby induced to 
lend the money on. the security of the mortgage. It has 
been frequently said, in cases of this class, that the creditor 
is bound to make enquiry into the validity of such a title as 
Arju Bibi, the borrower, here possessed ; and the observation 
applies with great force in this case, in which the hiba was 
granted without consideration, and, as the least enquiry would 
have shown, without any possession having followed on it. 
But enquiry, or indeed any anxiety as to the title of Arju Bibi to 
grant the mortgage as proprietor in virtue of the hiba in her 
favour, was made quite unnecessary by the representation and 
conduct of Ahmed, who was (so far as his share of the property 
was concerned) the sole person having a title or interest to 
challenge the validity of the hiba, and to object to the granting 
of the mortgage which he himself signed and delivered in ex- 
change for the money paid to him. 

‘“ In this state of the facts the terms of Section 115 of the 
Evidence Act directly apply to the case ; for Ahmed, having by 
his acts and the declaration which his acts involved, intention- 


ally caused the lender to believe that Arju Bibi, as proprietor - 


under the Aiba, was entitled to grant the mortgage, neither he 
nor his representative the plaintiff can be allowed to deny the 
truth of what was thereby represented, believed, and acted on.” 


SECTION 10. The Rule of the Evidence Act affirms the 
r Doctrine of Changed Situations. 

The rule of estoppel by representation is thus stated in the 
EVIDENCE Act!: ‘‘ When one person has, by his declaration, 
act or omission, intentionally caused or permitted another person to 


1 Act I of 1872, s. 115. 


+» 


$ k 
< 
JAn 





` ENTS s4 
CENTRAL LIBRARY 


CHAP. II. | RULE OF THE EVIDENCE ACT. 45 


believe a thing to be true and to act upon such belief, neither he nor 
his representative shall be allowed, in any suit or proceeding 
hetween himself and such person or representative, to deny the truth 
of that thing,’’—and the two following sections apply this rule 
to the cases of a tenant, a licensee, an acceptor of a bill of ex- 
change, anda bailee. The definition is not to be regarded as an 
exhaustive one, or as laying down a different rule ' to that which | 
is to be gathered from the English cases ; and there are innu- 

merable cases, in addition to those expressly contemplated 

by the Evidence Act, in which the principle of estoppel by 4 
representation has been given effect to in the courts of this | 
country. These cases will be considered in detail in subsequent 

chapters. 

Previous to the passing of the Evidence Act, the doctrine of Attitude of 
estoppel by representation was enunciated in various forms by oleae 
the Indian Courts, and generally in a manner hostile to its 
technicality. In Bhyro Dutt v. Musst. Lekhranee Koer Paul, 

J.,said: “The courts are governed by a law of far wider appli- 


cation than the doctrine of estoppel, that is to say, principles of y 
justice, equity and good conscience. This very principle ob- 
liges the court to look to the conduct of the party who seeks 
redress.” ’ 

In the Ganges Manufacturing Co. v. Sourujmull® it was con- and since. — 
tended that Sections 115 to 117 of the Evidence Act contained 
the only rules of estoppel now intended to be in force in British Ganges Man- 
India ; that those rules are treated by the Act as rules of evi- or Souraj- ES 
dence ; and that by Section 2 of the Act, all rules of evidence mull piesok 
are repealed, except those which the Act contains. ‘‘ If this sae 7 
te were well founded,’ said Garth, C. J., “‘ the conse- _ ead 
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i Sarat Chunder Dey v. Gopal jee v. Issur Chunder Chatterjee, 
Chunder Laha, L. R., 19 I. A., 203; 1 Ind. Jur. N. S., 266 [1866]. 


20 Calc., 296 [1892]. 3 5 Cale., 669 [1980]. In Jana iki 

2 16 W. R., 123 [1871]. See also Ammal v. Kamalathammal [7 Mad. EA 
the remarks of the same learned H.C., 263 (1873)] it was ineffectually = č =  žă 
Judge in Donzelle v. Kedarnath argued that only two sorts of estoppel « oe 3 
Chuckerburty, 7 B. L. R., 720 were mentioned in the Evidence Act, E 


[1871]. See also Newab Sidhee v. and that that case (a case of waiv 


Rajah Ojoodhya Ram, 10 Moo. I. A., by conduct) did not fall under eit] 
540 [1866] ; Mohkesh Chunder Chatter- of them. Bes 
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quences would indeed be serious. The courts here would wr Be 
À debarred from entertaining any questions in the nature of = 
estoppel which did not come within the scope of Sections 115to 
117, however important those questions might be to the due ad- 
ministration of the law. The fallacy of the argument is in sup- 

posing that all rules of estoppel are also rules of evidence. The 

enactment ts, no doubt, in one sense, a rule of evidence. It is 

founded upon the well-known doctrine laid down in Pickard v. 

Sears, and other cases. In such a case the rule of estoppel 

becomes so far a rule of evidence, that evidence is not admis- 

sible to disprove the fact or state of circumstances that was re- 

presented to exist. But ‘ estoppels,’ in the sense in which the 

term is used in English legal phraseology, are matters of infinite 

variety, and are by no means confined to the subjects dealt with 

in Chapter VITI of the Evidence Act. A man may be estopped, 

not only from giving particular evidence, but from doing acts, 

or relying upon any particular arguments or contention, which 

the rules of equity and good conscience prevent his using 

against his opponent.’ A large number of cases of this kind 

will be found collected in the notes to Doe v. Oliver. and, 

whatever the true meaning of Section 2 of the Evidence Act 

may be as regards estoppels which prevent persons from 

giving evidence, we are clearly of opinion that it does not 

debar the plaintiffs in this case from availing See of 

: their present contention against the defendants.” 

Ganga Sahai A less liberal view of the section was taken by the Allahabad 
ay nan High Court in Ganga Sahai v. Hira Singh? and by a Full Bench 
E: ca of the Madras High Court in Vishnu v. Krishnan, but this 


S83}. view has since been expressly discountenanced by the Judicial 


Committee. 
Overruled by Pas Sarat Chunder Dey v. Gopal Chunder Laha, their Lord- 


ee 








1 This last remark does not appear = + 7 Mad., 3 [1883]. See Tinappa 
to be supported by authority. Chetti v. Murugappa, 7 Mad., 107 
= 228m. L. Ca., 8thed., 775. [1883]. 
8 2 Al., 809 [1880]. See Uda 5L. R, 19 I. A., 203 [1892]. 
ea v. Imam-ud-din, 1 All., 82 Sarat Churiier Dey v. Gopal Chander 
= = [1875], where Story’s Equity Yorn Laha, L. R., 19 1. A., at p. na | 
a DEN Vol. ii, § 1543, is cited. pe 
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ships of the Privy Council commenting upon these cases 
observed: ** Inthe former of these cases it was laid down bya 
majority of the Judges that if the element of fraud be wanting, 
there is no estoppel. It was expressly said, “ There must be There maybe 
deception, and change of conduct in consequence.” The latter piss 
case was one in which an adoption having taken place, the al- fraud. 
leged adopted son claimed to set aside a deed of gift of certain 
property by his adoptive father, granted by him late in life in 
favour of a stranger. The deed was liable to be set aside as 
ultra vires if the adoption was valid; but it was maintained 
separately that in any view the defendant was estopped from Vishnu v. 
“maintaining the invalidity of the adoption by a series of acts on Śthnan. 
the part of the adopting father, which had induced the belief on 
the part of the plaintiff that the adoption was valid, and in con- 
sequence of which the adopted son had abstained from claiming 
a Share in the inheritance of his natural family. In the end the 
adoption, which was that of a sister’s son, was held, after a 
proof of the customary law of Malabar, to have been valid : 
but before allowing the proof the court decided that the case 
of estoppel failed. 

‘It would be most difficult to reconcile this decision with The term ‘ in- 
that of the case of Luchman Chunder Geer Gosain v. Kally pear 
Churn ' already referred to, and the views of this Committee as i 
there expressed ; and their Lordships would also have great 
difficulty in holding, as the High Court did, that a series of acts 
by which an adoption is professedly made and subsequently 
recognised, constitute a representation in law only and not of 
fact. But apart from this, the court seems to have taken the 
view that in order to create estoppel, the representations found- 
ed on must have been made with an intention to deceive ; and g 
an opinion was indicated that the law of estoppel under the 
Indian Evidence Act in some respects differed from the law of 
England. It was there said?: ‘The term intentionally 
was, no doubt, adopted advisedly. By the substitution of it- 
for the term wilfully in the rule stated in Pickard x v. Sears, and 


» 





1 19 W. R., 292 [1873]. 2 Vishnu v. Krishnan, 7 Mad., atp.8 5 e 
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possibly the design to exclude cases from the rule in India ic 
$ which it might be applied under the terms in wħich e E 
has been stated by the English Courts. Their Lord- 
ships are unable to agree in this view. On the contrary, as 
the rule had been modified in England by there substituting 
the word ` intentionally ° in the rule established for the word 
Inference ‘wilfully ` which had been previously used, it seems to their 
— Lordships that the term ‘ intentionally ° was used in the Evi- 
dence Act, 1872, for the purpose of declaring the law in India to 
be precisely that of the law of England... A person who by his 
declaration, act, or omission had caused another to believe a i 
thing to be true and to act upon that belief, must be held to 
have done so “intentionally > within the meaning of the 
Statute, if a reasonable man would take the representation to 
be true, and believe it was meant that he should act upon it.”’ 
ieee aa In the case now cited, Ahmed Hossein, the plaintiff ’s vendor, 
tionofthe was held by the Privy Council to be estopped from challenging 
doctrine of 
estoppel by the validity of a Aiba, by reason of his having represented his 
C onnu mother in a certain mortgage transaction, and having thereby 
represented to the defendant's predecessor in title that the 
hiba was valid. The view had been adopted in the Lower 
” Courts that there could be no estoppel as against Ahmed, who 
Dn ‘was a minor at the time the hiba was executed, and who may, 
at the time of the mortgage, have honestly believed that the 
hiba was genuine. There was nothing to show that Ahmed 
committed any fraud or contemplated committing any. It 
was further held that the defendants, the purchasers at the 
mortgage-sale, were made aware of the invalidity of the hiba 
by reason of certain proceedings in the High Court, and were 
eh therefore bona fide purchasers without notice. 


‘* Under these circumstances,” observed the High Court, 
** we cannot hold that the Additional District J udge, either i in 
_ determining, as he has done, that no estoppel was created, or i in 
"holding, as as he has done, that the defendants do not occupy the 
position of bond fide purchasers without notice, was wrong ; 
and this absolves us from considering the othe question which 
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we might perhaps have otherwise found it necessary to deter- 
mine, viz., whether if Ahmed and Rahimunnessa were estopped 
from disputing the Aiba, that estoppel would have been binding 
on the plaintiff in the absence of proof or knowledge on his 
part of the circumstances that gave rise to it.’’ 


The Judicial Committee observed : ‘* With reference to the ae 
views indicated in these passages of the judgments now under pales 
review, their Lordships think it right to say that it would make 
no difference in the effect to be now given to the plea of estoppel zi 
against a purchaser under the mortgage-sale ; though it clearly 
appeared that Ahmed, when he acted as he did in the mortgage 
transaction, was under the belief that the Aida was a valid deed 
which he could not set aside ; nor is it of any moment that he 
neither contemplated committing any fraud, nor, in fact, 
committed any fraud by his acts or representations. And 
their Lordships must further observe that, as the mortgage 
was effectual as a valid title to Kalimuddin. the lender, under 
which, in default of payment of the money lent, he was entitled 
to sell the property, it follows that any purchaser from him 
under a sale regularly carried out would acquire a valid title to 
the property, even though he were fully aware of all the circum- 
stances which had attended the execution of the Aiba. and that 
it had been originally invalid. 


`` In regard to the first of these points, the section of the Evi- S. 115 of ~ 
dence Act, by which the question must be determined, does not Re 
make it a condition of estoppel resulting that the person, who 
by his declaration or act has induced the belief on which an- 
other has acted, was either committing or seeking to commit a 
fraud, or that he was acting with a full knowledge of the cir- 
cumstances, and under no mistake or misapprehension. The 
court is not warranted -or entitled to add any such qualifying 
conditions to the language of the Act ; but even if they had the 
power of thus virtually interpolating words in the Statute 
which are not to be found there, their Lordships are clearly of 
opinion that there is neither principle nor authority for any 
such legal doctrine as would warrant this. The learned >) 
counsel who argued the present case on either side were agreed = 
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that the terms of the Indian Evidence Act did not enact as 
law in India anything different from the law of Englandon 
the subject of estoppel, and their Lordships entirely adoptthat 
view. The law of this country gives no countenance to the 
doctrine that in order to create estoppel the person, whose 
acts or declarations induced another to act in a particular — ; 
way, must have been under no mistake himself, or must have i 
acted with an intention to mislead or deceive. 

‘* What the law and the Indian Statute mainly regard is the 
position of the person who was induced to act ; and the prin- 
cipleon which the law and the Statute rest is, that it would be 
most inequitable and unjust to him that if another, by a repre- 
sentation made, or by conduct amounting to a representation, 
has induced him to act as he would not otherwise have done, the 
person who made the representation should be allowed to deny 
or repudiate the effect of his former statement, to the loss and 
injury of the person who acted on it. If the person who made 
the statement did so without full knowledge, or under error, 
sibi imputet, it may, in the result, be unfortunate for him ; but 
it would be unjust, even though he acted under error, to throw 
the consequences on the person who believed his statement and 
acted on it as it was intended he should do. The general prin- 
ciple is thus stated by the Lord Chancellor (Campbell), with 
the full concurrenceof Lord Kingsdown, in the case of Cairncross 
v. Lorimer,’ 1860: * The doctrine will apply, which is to be 
found, I believe, in the laws of all civilized nations, that if a 
man, either by words or by conduct, has intimated that he 
consents to an act which has been done, and that he will offer 
no opposition to it, although it could not have been lawfully 
done without his consent, and he thereby induces others to do 
that from which they otherwise might have abstained, he 
cannot question the legality of the act he had so sanctioned 
to the prejudice of those who have so given faith to his words 
or to the fair inference to be drawn from his conduct. 

I am of opinion that, generally speaking, if a party , having an 





1 7 Jur. N. S., 149; 3 Macq., 827 (830) [18608 
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interest to prevent an act being done, has full notice of its 
having been done, and acquiesces in it so as to induce a reason- 
able belief that he consents to it, and the position of others is E 
altered by their giving credit to his sincerity, he has no more 
right to challenge the act to their prejudice than he would have 
had if it had been done by his previous license.’ These words 
were used with reference mainly to acts indicating only subse- 
quent consent to an appointment which had been made, and = 
which might have been objected to when originally made ; but 
they apply à fortiori in a case like the present, where the per- 
som estopped was a party to the transaction itself which he, 
or others taking title from-him, seek to challenge after a con- 


siderable interval of time. 5 
‘‘ There is no ground for the suggestion that the person The deter- 
mining ele- 


making the representation which induces another to act must be hent is not 
influenced hy a fraudulent intention, to be found either in the the motive ~ 
case just referred to, or in the leading authorities of Pickard v. ie Peet 
Sears,' Freeman v. Cooke? and Cornish y. Abington.’ In the Sakma ay 
more recent case of Carr v. The London and North-Western representa- 
Railway Company * in the Appellate Court of the Common Pleas, Sop 

the Master of the Rolls (Lord Esher) pointed out that no doubt 

in certain cases, where estoppel is successfully pleaded against a 

party seeking to act at variance with his previous conduct or 
declarations on the faith of which another has acted, the 

original statement may have been made fraudulently ; but, as 

his Lordship explained, a fraudulent intention is by no means cae 
necessary tocreate an estoppel, and accordingly he men- 

tions other cases or classes of cases in which the determining 

element is not the motive with which the representation a 
has been made, nor the state of knowledge of the party See 
making it, but the effect of the representation as having butthe = 
caused another to act on thefaith ofit. This case was ap- = . = me 
proved of in the much later case of Seton, Laing and Com- tion. — = 
pany v. Lafone z9 a unanimous judgment of Lord Esher 
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and Lords Justices Fry and Lopes. In that case Lord 


Esher said: ‘An estoppel does not in itself give a cause of 


action ; it prevents a person from denying a certain state of 


facts. One ground of estoppel is where a man makes a fraudu- 
lent misrepresentation and another man acts upon it to his 
detriment. Another may be where a man makes a false 
statement negligently though without fraud, and another 
person acts upon it. And there may be circumstances under 
which, where a misrepresentation is made without fraud and 
without negligence, there may be an estoppel.’ To this 
statement it appears to their Lordships, it may be added, that 
there may be statements made,.and which have induced 
another party to do that from which otherwise he would 
have abstained, which cannot properly be characterized as 
‘ misrepresentations,’ as, for example, what occurred in the 
present case, in which the inference to be drawn from the 
conduct of Ahmed was either that the Aiba in favour of Arju 
Bibi was valid in itself, or at all events that he, as the party 
having an interest to challenge it, had elected to consent to 
its being treated as valid.’’ 

The foregoing authoritative exposition of the doctrine of 
estoppel by representation appears to regard of less consequence 
the definitions based upon intention and motive noticed in the 
earlier portion of the chapter. The decision also marks a dis- 
tinct advance in the doctrine of changed situations which, being 
placed upon a very broad basis, is likely to affect an increasing 
number of cases where confidence is reposed and betrayed. And 
the section of the Evidence Act, though not stated to be in con- 
flict with the English law, can scarcely be regarded as exhaust- 
ive or precise. 


SECTION 11. The Case of Minors and Married Women. 


The question whether Section 115 of the Evidence Act applies 
to minors, and whether contracts entered into with minors are 
voidable or void, and what relief (if any) can be given to one 
who lends money to an infant, has been the subject of 
various decisions of the Indian Courts, and came before the 
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Judicial Committee in Mohori Bibi v. Dharmodas Ghose,! but 
* the Calcutta view was not affirmed or denied by their Lordships. 
The much debated decision of Dhan Mull v. Ramchandra 
those* was limited to the consideration of the defendant’s per- 
sonal liability to a money decree, and it was held that no suit 
could be maintained against the infant. In Sreemutty Mohun 
Bibi v. Saral Chand Mitter? a mortgage decree for principal 
without interest was passed against an infant, but Jenkins, J., 
finding the existence of fraud, did not consider it necessary to ex- 
amine the question whether Section 115 applied; and the same 
learned Judge in Dhurmadas Ghosh v. Brahmo Dutt* held that Dharmadas 
fraud, operating to deceive, must be found on the part of the Sper he 
infant irrespective of any question under Section 115. The 
Appeal Court * expressly held that Section 115 has no applica- 
tion to contracts by infants, dissenting from Ganesh Lala v. 
Bupen.® 

Upon the argument of estoppel their Lordships of the Judi- 
cial Committee observed :—' 

‘* The Courts below seem to have decided that this section 
(Section 115) does not apply to infants ; but their Lordships do * 
not think it necessary to deal with that question now. They 
consider it clear that the section does not apply to a case like 
the present, where the statement relied upon is made toa person 
who knows the real facts and is not misled by the untrue state- 
ment. There can be no estoppel where the truth of the matter 
is known to both parties ; and their Lordships hold, in accord- 
ance with English authorities, that a false representation made 
to a person who knows it to be false, is not such a fraud as to 
take away the privilege of infancy (Nelson v. Stocker). The 


S 

1 30 Cale., 539; 7 C. W.N., 441; Mohan, 12 C. W. N.,at p. 484 [1908]. ~ = 
L. R., 30 I. A., 114 [1903] See, however, Ram Rutan v. Shew 

2 24 Calc., 265 [1890]. Nandan, 29 Calc., 126 [1901]. f Ti 

3 2 C. W. N., 18 [1897]. » 6 21 Bom., 198 [1895]. E 

+ 2C. W. N., 330; 25 Calc., 616 17 C.W. N., at p. 447; 30 Calc., ; se 
[1898]. 545, sub nom. Mohori Bibee v. Dhar- i ana 


5 26 Calc., 381, 388, 394 [1898]. modas Ghose [1903]. i. E 
The same vieŵ has recently been 3 4 De G. & J., 458 [1859]. ici aR $ k 
expressed in Sarat Chunder v. Rajoni F sa ae 
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same principle is recognized in the explanation to section 19 


of the Indian Contract Act, in which it is said that a fraud or ` 


misrepresentation which did not cause the consent to a con- 
tract of the party on whom such fraud was practised, or to 
whom such misrepresentation was made, does not render a 
contract voidable.’’ r 

The Privy Council decision must be read with reference to the 
facts of the particular case, and the following propositions 
appear to arise :— 

1. Inasmuch as estoppel is intimately allied with contract, 
it appears doubtful whether the provisions of Section 115 
ought to be applied as against an infant (see the observa- 
tions at pp. 388 and 394 of the report in 26 Cale., which 
are not disapproved by the Judicial Committee),' but taney 
will be applied as against a person to whom or to whose agent 
the fact of the infant’s minority is known. 

2. It is not equitable to compel an infant to pay moneys 
in respect of a transaction which is void as against him (Thurs- 
tan v. Nottingham, etc., Society). 

3. The question whether the contract is voidable or void 
does not arise because an infant cannot contract, and Sections 
64 and 65 of the Contract Act have no application in the case 
of an infant.* These questions are finally settled by the 
Privy Council decision. 
= 4 The court has a discretion under Sections 38 and 41 of 


the Specific Relief Act to order the infant to make compensa- — 


tion. In this connection the question of fraud or misrepresen- 
tation on the part of the infant may be considered. The dis- 
ability of a party arising from infancy or coverture cannot be 


used in defence of fraud (see authorities cited in Sreemutty — 


Mohun Bibee v. Saral Chund Mitter, 2 C.W.N., at pp. 26, 27). 


It has been held in England that a married woman cannot by | 





1 Ramratan Singh v. Shew Nan- 2 L. R., 1902, 1 Ch. 1; L. R., 1903, 
dan Singh, 29 Calc., 126 [1901] can- App. Cas. 6. 


not be supported on the ground of 8 Cf. Kama Prasad v: Sheo Gopal 


estoppel. Lal, 24 All., 342 [1904]. +i By . - 


¥ 
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admission or estoppel get rid of the protection afforded by res- 
traint'on anticipation.' ‘* About the policy of the law,’’ said 
Lindley, M. R., ‘‘I will say nothing, but it has been sanctioned 
by the Married Women’s Property Act.’’* It is noteworthy 
that, in the above case, the law of estoppel is said to be appli- 
cable to married women holding property for their separate 
use.” 

[t has been held that a representation by a person that he is 
the duly authorised agent of his infant son does not give rise to a 
warranty within Section 235 of the Contract Act when the 
lender is aware of the borrower’s minority.* 


In this state of the law it may be permissible to quote Mr. 
Bigelow’s view.” 

‘* In eases of fraud separable from contract, whether by con- 
cealment or active conduct, the current of authority is to the 
effect that a married woman may estop herself to deny the truth 
of her representation, or of misleading silence on her part. . . 
[t is clear that an action cannot be maintained at common law 
on a contract with a married woman for falsely representing 
herself to be sole at the time, the representation in such a case 
not operating as an estoppel. Nor could an action ex delicto be 
maintained in such a case. And a similar doctrine prevails by 
the weight of authority in regard to the false representations of 
a minor concerning his age, though another has been induced 
to contract with him on the faith of them. It is clear also 
that an infant is not estopped by receiving during minority 
money from the sale of his lands from afterwards laying 
claim to them, nor indeed by the act of his guardian in 
receiving the money unless acting under authority of law. 
Indeed cases are not wanting in which it is declared that the 
doctrine of estoppel in pais has no application whatever to 
infants. 





| Bateman (Lady) v. Faber, C. A., 3 Ib., p- 150, per Chitty, L. J. 
1898,1 Ch., 144. + Shet Manibhai v. Bai Rupaliba, 
= 2 C.A. 1898-1 Ch. „at p. 149. 24 Bom., 166 [1899]. 


5 Bigelow, 5th ed., pp. 602-607. 
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“ The authorities, on the other hand are not few or obscure 
which maintain the proposition that, if an infant of years of 
discretion knowing that he has a right to an estate encourage a 
purchaser to buy it of another without asserting any claim to 
it, the purchaser will hold it against the infant. It appears to 
be the better doctrine that both infants (of years of discretion) 
and married women may be estopped. . . It is but right on 
analogy that the infant or feme should be rebutted when pro- 
ceeding to regain possession . . . the simplest way to effect the 
object is to estop the infant from setting up his title to the 
property.” Mr. Herman’s view is to the same effect, Vol. 2, 
$$ 1116—1121. 

The extreme difficulty which encounters us at every turn 

while attempting to solve the problem whether a minor can be 
estopped, appears to arise from regarding all estoppels as based 
on contract, or as being embodied in a rule of evidence involv- 
ing the representation of a person competent to contract. 
If estoppels be regarded as rules of equity importing a duty | 
or obligation, the difficulty disappears. Hence it is that the 
theory of years of discretion in the case of an infant has 
been propounded. One who is discreet enough to cheat, 
may indeed not be competent to contract, but the law may 
very well say that a duty or obligation rests upon him not to 
impose on others. In the effort*to do justice without violat- 
_ Ing the cardinal proposition that minors cannot contract, the 
idea of restitution, a purely equitable principle, has been 
evolved. Possibly some day when estoppels are better un- 
derstood, infants will be held to their obligations like other 
people upon ‘‘ direct and open principles °’ of justice. 


Section 12. Government and Public Bodies. 3 

The judgment of the Court of Appeal delivered by Lindley, — 
M. R., in /slington Vestry v. Hornsey Urban Council! seii 3 
cognises that the doctrine does not apply to public bodies Me se i 4 
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Fairtitle v. Gilbert! and Great North-West Central Ry. Co. v. 
Charlebois * are referred to in support of this proposition. 

In Jogini Mohan Chatterji v. Bhootnath Ghosal* Maclean 
C. J., refers to the principle that the law of estoppel does not 
apply when deeds have been executed in contravention of 
some statute. 

Similar principles will be found discussed in the chapters on 
Landlord and Tenant and on Companies. 

The rule in Ramsden v. Dyson * has been applied to Govern- 
mènt ê in this country. 

In a recent case in England the jury found that the defend- 
ants had so conducted themselves as to lead the plaintiff to 
believe that they would pay reasonable compensation. Bray, 
J., held that this did not relieve the plaintiff from giving the 
six months’ notice required by the statute, so the defendants 
could rely on the Act; but the case was apparently settled. 
Hewlett v. London County Council® may be compared with 

Manindra v. The Secretary of State... Such notices are gener- 
ally considered to be for the benefit of the defendant, and to 
afford an opportunity of investigating and settling the claim. 

The question in every case must be whether the functions of 
the public body are so limited by statute that the court has no 
jurisdiction to apply the rule of estoppel. s 

The rule in these cases appears to be that where a question 
of public policy is involved, public bodies or individuals can- 
not be estopped. For instance a prohibition against transfer 
on public grounds, as in Raja of Vizianagram v. Dantivada ° is 
enforced literally and strictly, but where none exist there is 
an estoppel on the ground of personal interest. 





There can be no estoppel in the presence of illegality. There- 

12T.R., 169;1R.R., 455 adii ration of Bombay v. Secretary of State, 

2 1899. A.C. 114. 29 Bom., 580 (607) [1904], and cases 

8 31 Calc., 146 [1903]. there atid: 

+L. R., 1 E. & I. A., 129 (170) 6 Hewlett v. London County 
[1866]. Council, 24 L. T. R., 331 [1908]. 


5 Dadoba v. Collector of Bombay, 1 5C. L. J., 148 [1907]. 
25 Bom., 714 [1901]; Jethaboy v. 3 28 Mad., ‘84 [1904]. See cases 
Collectors Ib. -» 752 ; Municipal Corpo- „there cited. 
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fore an attornnent to an unregistered Association and a mort- 
gage entered into in furtherance of the illegal purposes of the 
Association will not raise estoppel when the parties have con- 
tracted to do a thing which is unlawful without registration. 
The authorities are summarised in Madras Hindu Mutual Bene- 
ft Permanent Fund v. Ragava Chetti.! The rule would seem to 
be confined to cases where the parties are aware of, or ought 
to be presumed to know, the provisions of the enactment 
prohibiting the transaction impeached.”’* 





It may now be useful to illustrate the classification of repre- 
sentations presented in the earlier portion of the chapter. 


Section 13. Active Misrepresentation. 
Sonne egg I. And frst as to estoppels arising out of representations 
intention. made deliberately with a knowledge of their falsehood. 

In McCance v. London and North-Western Railway Co. Ss 
where the plaintiff signed a declaration to the effect that the 
value of certain horses delivered by him for carriage to the 

Active mi- defendants did not exceed £10 per horse, and the horses were 
tion. aa injured owing to the defective state of the trucks, it was held — ` 
that the plaintiff could not recover compensation. Bramwell, 


B., said: *“* If there be one principle of law more clear than a 
2 











Common car- another, it is this, that where a person has made a deliberate — 
me tion to ~ statement, with the view to induce another to act, and he has- 2 


acted upon it, the former is not at liberty to deny the truth a 
of the statement so made. I think it would be most mischiev- a ; 
ous if he could.” * ; 

In Munnoo Lall v. Lalla Choonee Lall è the equitable defence 
was „set 2 that Munnoo Lall could not enforce his mortgage 






1 19 Mad., 200 (201) [1895), citings 87H. & N., 477 (1861). 
Barrows and Pairtitle v. Gilbert. + Ib., 490 a i 

2 See gooi » 757 5 L: R., 1 I. A., 144[ 
AR z 
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Upon the issue being raised: ‘* Was the existence of the mort- 
gage-deed intentionally kept secret from the defendants at the 
time of the purchase,’ and found by the Lower Courts affirma- 
tively, their Lordships of the Privy Council remarked : 
‘* The case is not put simply upon the omission to give notice, 
but upon an actual misleading of the defendants, not merely 
by the acts, but by the express declarations of Munnoo Lall 
himself... .. If, then, the issue has been properly found it is 
really decisive of the case, because it supports the plain equity 
that a man who has represented to an intending purchaser 
that he has not a security, and induced him under that belief 
to buy, cannot, as against that purchaser, subsequently 
attempt to put his security into force.’ ' 

So if an agent employed to receive money and bound by his Agent ren- 

duty to his principal from time to time to communicate to him pe Pe ah 
whether the money due to him has been received or not, deli- 
berately and intentionally states that the money has been paid, 
he makes the communication at his peril, and is not at liberty 
afterwards to claim reimbursement in respect of those sums for 
which he has given credit.» Where a surveyor, for fear his Accounts, 
expenditure should be thought extravagant, knowingly omitted peti « 
certain items from the accounts, and the trustees under whom he items. 
was employed were led to act upon the false statement, it was 
held that he could not afterwards recover the sums omitted, both 
upon the above principle and upon the principle of estoppel. 
‘* We are of opinion,” said Wilde, B., in Cave v. Mills,’ ‘‘ that 
both these principles apply to the present case. Indeed theyare 
but variations of one and the same broad principle, that a man 
shall not be allowed to blow hot and cold—to affirm at one time 
and deny at another—making a claim upon those whom he has 
deluded to their disadvantage, and founding that claim upon the 
very matters of the delusion. Such a principle has its basis in 
common sense and common justice, and whether it is called 
‘ estoppel °’ or by any other name, it is one which courts of law 
have, in modern times, most usefully adopted.’’ 





1 7h: 166. 2 Shaw v. Picton, 4 B. & C., 715 (729) [1825]. 
s 8 7 H. & N., 913 (927) [1862]. = 
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In Cherry v. The Colonial Bank of Australasia‘ two directors _ 
of a company sent to the company’s bankers a letter containing __ 
a statement, false in fact and erroneous in law, to the effect that __ 
one Clarke had been legally appointed manager of the company, __ 
and was authorised to draw cheques. The Privy Council held 
that there was an implied warranty on the part of the directors, 
and that they were personally liable to the Bank to the extent of 
Company the sums drawn by Clarke subsequent to the date of their letter. 
eo © In Beattie v. Lord srs Lord Cairns, in observing upon the 
above case, said : *‘ The court proceeded upon the well-known 
principle of law, that if a false statement is made, false to the 
knowledge of the person making it, of a fact which is at the time 
practically ascertained one way or the other, and that state- 
ment is acted upon, and was meant to be acted upon by 
the others, the persons who acted upon and were misled by 
that false statement, have a remedy against the person who 





made it.’’ , 
-= eoa In Middleton v. Pollock one Pollock, a solicitor, was au- 
money has thorised by M, his client, to receive a sum of £7,700 in trust to 
been invest- . eee 3 | 
aa. invest it on a mortgage of leasehold property in Camden Town, 
* and he received the money upon that footing on the 5th May, 


1871. On the 24th January, 1872, he wrote to his client that he 

had invested it. Between these two dates Pollock had advanced $ 

Solicitor. money to a firm of builders on mortgage of leasehold property E 

of theirs at Camden Town. Jessel, M. R., said: ‘‘If Pollock did a 

in fact make the advance to Messrs. Mansbridge between those 

= _ dates, the circumstance that the advance may have comet ] 
See other moneys besides the £7,700 which he represented to the | 

— petitioner had been invested, makes no difference. He was, ilies 

2 _ my opinion, bound, by his representation that the money was 2 
given him by the petitioner for the purpose of the pre a 

investment. That being so, it became impossible for him, 


ae 


ers $ pii E persons claiming under him, to say he did notama the 
== i . oe advance.’’ 


So where a judgment-debtor induced a decree-holder to | 
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1 L.R.,3 P. C., 24 (1869). 2 LR. 7E.&LA. an a fi 
8 L. R., 4 Ch. D., 49 [1876]. > w O 
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believe, and expressly undertook, that he would not prefer an 
appeal, and by such representation and undertaking procured 
his own release from arrest, it was held that he was estopped 
from acting contrary to his deliberate representation and 
undertaking, and his appeal was dismissed.’ 

The same principle applies even where a statement has been Innocent 
made ignorantly or innocently, provided the other party has MSPR 
been induced to alter his position. In Horsfall v. Fauntleroy > 
the plaintiffs circulated a catalogue with certain conditions of 
sale, a copy of which was transmitted to the defendants, one of 
which was that payment was to be made on delivery by good Auction 
bills on London. The defendant’s agents bought ivory from see 
them at the sale, and drew bills for the amount. which the 
defendants accepted in the belief that the agents had given 
good bills on London. It appeared that a verbal alteration 
had been made by the auctioneer at the sale on reading the con- 
ditions, and that four months’ credit had been given to the 
defendant’s agents as known buyers. The agents having 
stopped payment, the plaintiffs were held estopped by their 
catalogue from recovering the value of the ivory.2 But where 
no change in position is caused by the statement no estoppel 
arises.’ 

And it would seem that under certain circumstances a muni- Municipal 
cipal authority may, by issuing a notice in certain terms, be De 
estopped from taking steps contrary to their declared intention.* 


SECTION 14. Conduct of Culpable Negligence. 


II. Illustrations of what may or may not amount to conduct AT a 
of culpable negligence are to be found in three mercantile cases. ligence. 4 
The case of Seton, Laing and Co. v. Lafone® has already been popes ae 
See? to upon the question of the meaning of ‘“‘ proximate fone [1887]. 


cause.’ In that case a warrant had been issued by wharfingers 








— —— a e a = e 





l ProtapChunder Dass v. Arathoon, L. J., Ch., 599 [1883], a case as to a AR 
8 Calc., 455 [1882]. banker’s lien. ec > Tes 

2 10 B. & C., 755 [1830]. + See Gould v. The Bacup Local ae 

3 See Horsfall v. The Halifax and Board, 50 L. J. (M. C.), 44 [1881]. ) 
Huddersfield Union Banking Co., 52 6 L. R., 19 Q. B. D., 68 [1887]: 
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in respect of certain goods stored by certain brokers with them, 
and, being negotiated, the warrant ultimately came into the 


- possession of B and Æ, the plaintiff’s vendors. The wharfand « 


business being taken over by the defendant, his servants by 
mistake delivered the goods to certain persons who were 
entitled to other goods instead of these goods, the defendants 
not being aware of the mistake. The warehouse rent im 
respect of the goods being in arrear, the defendant wrote to the 
plaintiff, who was carrying on the business of the brokers under 
their name, informing him, as the supposed holder of the war- 
rant, and as the person who was to be presumed to be inter- 
ested in the goods, that the goods were in hand and would be 
sold to cover the amount of rent due unless it was paid. In 
consequence of this, the plaintiff bought the warrant of Band £, 
and applied to the defendant for the goods, when it was dis- 
covered that they were no longer in his possession. The plain- - 
tiff sued to recover damages for the wrongful conversion of the 
goods. Denman, J., held that the defendant was liable. In 

the Court of Appeal, Lord Esher, M.R., in discussing the ques- 
tion whether the defendant’s conduct came within the fourth 
proposition in Carr v. London and North-Western Railway Coe 
remarked as follows :— 

‘* The defendant makes a statement : it is a statement made 
in the course of business : it is a statement made by a whar- 
finger for the purposes of his business; the substance of it 
being that certain dye is in his warehouse under his charge as a 
warehouseman ; that the warrants for it are outstanding, and 
therefore upon the production of them the dye will be delivered; 
and that the plaintiff is interested in the dye and the holder of te 
the warrants, and therefore bound to pay the rent ; and if it ee Fi 
not paid the pred will be sold. The statement that the dye i 

in his warehouse being erroneous, the next question is whe 
en it was negligently made. The goods were deposited me 7 
warehouse long before the defendant became owner of it,—@ . 
fact he would ascertain from the books. There is, nothing t Tora 









IL. R., 10 C, P., 307 [1875]. 
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whatever, whether, after that long interval, they were still in 
the warehouse. 

‘“ It-is alleged that there was no negligence, because there Statement in 
was no duty. I protest that, if a man in the course of business id ah 
volunteers to make a statement on which it is probable that in 
the course of business another will act, there is a duty which 
arises towards the person to whom he makes that statement. 

There is clearly a duty not to state a thing which is false to his 
knowledge, and, further than that, I think there is a duty to 
take reasonable care that the statement shall be correct. 

- Itis not stated to be necessary by the terms of the proposi- Doctrine of 

tion to which I have referred, and I do not think it is necessary changed | 
that the person making thestatement should have intended the 
person to whom he made the statement to act in any particular 
way upon it. .. Then the statement being negligently made the 
next question is whether the plaintiff believed it, and it seems to 
me that the obvious inference from the facts is that he did so. 
Then the next question is, whether the statement was calculated 
to make him believe in a certain state of facts, and in conse- 
quence to do what he did upon the strength of that belief, or to 
put, what seems to me to be the same question, in other words, 
whether it was reasonable as a matter of business for the plain- 
tiff to do what he did as a result of his belief in the defendant’s 
statement. It seems to me that the natural result of the 
defendant’s statement is the conclusion in the plaintiff’s mind 
that if he buys the warrant he can get the goods, and that 
he would buy the goods if he thought he could get a good 
bargain by so doing.’’ 

The case of Coventry v. The Great Eastern Railway Co.' illus- Coventry v. 
trates the same doctrine. On the 12th December one Bowden bashes j 
came to the plaintiffs with a delivery order signed by B.S. & Co., 7% eet Co. 
addressed to the defendants, directing them to deliver to him | 
150 sacks of wheat from Seagrave contained in certain trucks gi 

-with numbers ‘‘ as per orders lodged.’’ On the 13th Decem- Advice note. — 
ber the plaintiffs made advances to Bowden upon the delivery ` 


<E 


lL. R., 11 Q. B. D., 776 [1883]. For an instance of negligence which 
was not the proxifnate cause of loss, see Bell v. Marsh [1903] 1 Ch., 528. 
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order, which was lodged with, and accepted by, the defendants. : 
On the lth December Bowden came to the plaintiffs with 
another delivery order, made out on one of the defehdants’ = 
forms and printed at the foot of the advice note, dated the 13th 
December, which was addressed to Bowden, and stated that 
the undermentioned grain (151 sacks of wheat from Seagrave) — i 
consigned to him had arrived and was held subject to his order. 
Bowden, having filled up the second delivery order with the 
plaintiffs’ name, received further advances from them, and the 
order was lodged with the defendants and was accepted by 
them. Bowden having become insolvent, the plaintiffs tried _ 
to sell the wheat, when they discovered that there was only 
one parcel. The defendants stated at the trial that a prelim- _ 
inary advice note marked ‘‘ account to follow °> was sent to : 
Bowden as consignee of the wheat from Seagrave ; that advice 
note was transferred by him to B.S. & Co., and the defendants 
agreed to hold to their order. This document never came to 
the plaintiffs’ knowledge. On the 12th December, B.S. & Co. 
instructed the defendants to deliver the goods to Bowden. 
Upon the document of the 13th December the words ‘‘ charges _ 
only `’ were written at the top and across it, and it was intend- 
ed by the defendants to be merely an account of the charges ; 
and at the foot of this document were the following words: 
`“ Notice; please sign the undermentioned order, without which 
the goods cannot be delivered by the Great Eastern Rail- — $ 
way Co. Please deliver the abovementioned goods to Ber = 
try, Sheppard and Co., or bearer. Bowden and oS ie S 
endorsed ‘* Coventry, Sheppard and Co.’’ 
= that the advice note amounted to an samien T = 
defendants that they held the grain at the disposal of the con: Pe 
signees, and that the plaintiffs were entitled to say that the 
documents must be taken as representing goods actually in IS 
2 _ the defendants’ possession. aoa 
> ~tn ag l Upon appeal the judgment was affirmed. Brett, M. R., a m bes 
ments hav- “ The — is as to the second document. ae 



























CHAP. IT. | NEGLIGENCE. 65 


In Carr v. London and North-Western Railway Co.' certain pro- 
positions were laid down as to this ; one of them, as to negli- 
gence, will govern this case. Now, were the defendants guilty 
of culpable negligence ? Might the plaintiffs reasonably sup- 
pose that the document, upon which the defendants them- 
selves had acted, had been correctly drawn up ? Itis true that 
there can be no negligence, unless there be a duty ; but here 
the documents have a certain mercantile meaning attached to 
them, and therefore the defendants owed a duty to merchants 
and persons likely to deal with the documents.’’ 
** Then was the negligence of the defendants the ‘ proximate’ 
cause of the loss sustained by the plaintiffs ? I use the expres- 
sion © proximate cause ° as meaning the ‘ direct and immediate 
cause.’ Here the production of the document was the ‘ direct 
and immediate °’ cause of the advance of money to Bowden and 
Co. by the plaintiffs. And, certainly, the negligence of the 
defendants was to the prejudice of the plaintiffs and allowed 
the fraud to be perpetrated upon them. It seems to me, there- 
fore, that the defendants are estopped as against the plaintiffs, 
their negligence having been the immediate cause of the ad- 
vance ... . The acceptance of the document is fatal to the 
defendants as shewing that they elected to treat it as a delivery 
order ; and it is the strongest piece of evidence that they so 
acted as to entitle persons to believe that they would deliver 
the wheat when the proper document should be presented to 
them. The documents issued by the company are not nego- 
tiable instruments, and do not pass the property ; but the 
defendants are estopped from Shia ps the plaintiffs’ right to 
the sacks of grain claimed by them.’ 

And Lindley, L. J., added: ‘‘ The plaintiffs did Ue 
money on the faith of the document presented to them ; it con- 
tained a statement as to the arrival of the goods, and a form of 
order. It may be said that the document was only an intima- 
tion to men of business, and not a representation to be acted 
upon ; but the plaintiffs did not so understand it. It may be 
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1 L. R., 10 C. P., 307 [1875]. 
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said that it is not proved that the documents were treated 
as delivery orders ; but we must look at the facts, and it will 
be seen from them that the plaintiffs acted upon the documents 
presented to them. The form of the documents distinguishes ~ 
this case from Carr v. London and North-Western Railway Co.” ! 

In Carr v. The London and North-Western Railway Co., the 
conduct of the defendants was held not to amount to negligencé. 

The action was for non-delivery (with a count in trover) of 
fifteen casks of bleaching powder marked B, Nos. 16 to 30, 
which were alleged to have been delivered to the defendants 

for consignment to the plaintiff. It appeared at the trial that 

the defendants had informed the plaintiff that they had received 

the goods for his account, and had been paid by him the ware- 
house rent and charges on them ; and the plaintiff, believing — 
that the whole of the goods were in the defendant’s ware- 
house at his disposal, entered into a contract for the sale of the 
goods which he had been unable to perform, and had been 
obliged to buy other goods in order to carry out his contract 
with his vendees. For the plaintiff, it was argued that, the de- 
fendants were estopped from saying that they had not received 

the goods, the plaintiff having been induced to enter into a 
contract upon the faith of their negligent representations. For 

the defendants, it was submitted that, inasmuch as the casks 

B, Nos. 16 to 30, had never reached their hands, they could not 
be liable in trover for them, and that there were no damages 
which could be said to be the natural or reasonable result 
of any breach of contract. 

It appeared that, on the 9th of July, by a mistake of the 
defendants’ clerk, the plaintiff had been notified of the arrival. 
of casks, B Nos. 16 to 30, which, however, were still on the 
vendor’s premises, and the charges thereon were accordingly 
paid by the plaintiff. The mistake being afterwards dis- 
covered and made known to all parties, the plaintiff’s ps 
chasers bought in fifteen casks against him at a loss to him 
of £5-4-1. ae 
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The jury found for the plaintiff for the value of the casks 
with interest and £5-4-1, the amount of loss which the plaintiff 
had sustained on the purchase of other goods by his vendees. 
And in answer to a question put to them, they found ‘‘ that 
the defendants knew of the mistake on the 9th July, and that 
there was no sufficient intimation by the defendants to the 
plaintiff of the mistake.’’ A verdict was entered for the 
defendant with leave to the plaintiff to move to enter a verdict 
in his own favour. 

The Court of Common Pleas discharged the rule. In the 
course of his judgment, Brett, J., laid down the four proposi- 
tions as to estoppels which have been noticed above, holding 
that the plaintiff had failed to bring the case within either of 
these propositions. 


SECTION 15. Conduct of Indifference or Acquiescence. 


III. Itis, however, with reference to the third class of cases Conduct of 
that the greatest difficulty has arisen, especially where state- papper 
ments have been made, expressly or by implication, which cence. 

cannot properly be characterised as representations atall. It 
must now be regarded as settled that an estoppel may arise as 
against persons who have not wilfully made any misrepresenta- 
tion, and whose conduct is free from fraud or negligence, but as 
against whom inferences may reasonably have been drawn 
upon which others may have been induced to act. 

The doctrine of Acquiescence may be stated thus: ‘‘ If a PERS Pe: 
person having a right, and seeing another person about to duct. CN 
commit, or in the course of committing, an act infringing upon | 

that right, stands by in such a manner as really to induce is 
the person committing the act, and who might otherwise have SC ia 
abstained from it, to believe that he assents to its being re 
committed, he cannot afterwards be heard to complain: of >- ae 
the act.™”!? This is the proper sense of the term acquiescence, Acquies- a AA 


‘and in that sense may be defined as acquiescence 
= a 











— a 


| Duke of Leeds v. Earl of Amherst, 2 Ph., 117 (123) [1846]; De Bussche v. Pah cas? Le Se 
Alt., L. R., 8 Ch.eD., 286 (314) [1878]. "ies Bisheshar v. Muirhead, a4 aaa naa 
_ 262 (364) [1892]. CEET ge ea 





68 DOCTRIN ae CHANGED SITUATIONS. [PART ni : a 
under such circumstances as that assent may be reasonably 
inferred from it, and is no more than an instance of thelawof 
estoppel by words or conduct.’’! Acquiescence is not a ques- ie... 
tion of fact but of legal inference from facts found.” F: T 
aag y The common case of acquiescence is where a man, who has a = 2 
ment of charge or incumbrance upon certain property, stands by and 
as allows another to advance money on it or to expend money upen __ 
it. Equity considers it to be the duty of such a person to be 
active and to state his adverse title, and that it would be dis- 
honest in him to remain wilfully passive in order to profit by the ae 
mistake which he might have prevented. ae 
-Mortgagee So a mortgagee or prior encumbrancer bringing the property 
abrar, to sale in execution of -a money-decree without giving the 
EL ~~. purchaser notice of his encumbrance will be estopped from sub- 
chaser. sequently enforcing the lien of which he has given no notice. 
He has, by his conduct, led the purchaser to believe that the 
property was offered for sale free of encumbrances and to pay 
full value for it, and cannot, as against the latter, be heard to Se 
Creditor e- deny that the sale took place free of encumbrances.* Andit — 


topped. : K 
E would seem, ae that where a creditor suppresses a 5 








1 De Bussche v. Alt, L. R.,8 314[1876]; Tina  Murugappas 
Ch. D., 286 (314). As to acquiescence 7 Mad., 107 [1883]; Nursing Narai 


not sufficient to bar legal rights where Singh v. Roghoobur Singh, 10 Calc.. oa 
no question of limitation arises, see 609 [1884]; Agarchand Gumanchand Ms 
Rambhat v. Bababhat, 18 Bom., 250 . Rakhma Hanmant, 12 Bom., 678 
[1893]. - [1888]; Jaganatha v. Ganga Reddi. 4 
2 Lala Beni Ram v. Kundun Lall, 15 Mad., 303 [1892]; Kasturi Maes A 
L. R., 26 I. A., 58 [1899] ; Narsingdas Venkatachulapathi, 15 Mad., 412 — 
v. Rahimanbai, 28 Bom., 440 (445) [1892]; and see Act V of 1908,0. XXE 
[1904]. See the cases collected r. 66 (2) (c) (corresponding with Act Ska 
= recently in Ananda Chandra Sen XIV of 1882,s. 287 (c), and with s. 213 | 
= v. Parbati Nath Sen, 4 C. L. J., 198 of Act VIII of 1859); B ri. Da rate 
[1906]. v. Muhammad Mashiat, 9 1 ey a 
8 Ramsden v. Dyson, L. R., 1 [1887], distinguished in the last M 
E. & I., Ap., 129 (140) [1865]; Ex- ras case. See also Solano v. La alla 
parte Ford, L. R., 1 Ch. D., 521 ` Ram Lol, 7 C. L. R., 481- [18 
(528) [1876]. Gheran v. Kunj Behari, 9 Al, 4 
4 Dullab Sirkar v. Krishna Kumar [1887], and cases there cite 
Bakshi, 3 B. L. R. (A. C.), 407; 12. distinguished. As to the | 
W. R., 303 [1869]; Doolee Chund v. against a morta Ee see Ac 
doida egum, 24 W. R., 263 [1875] = 1882, § 78. ae we 
Tukar v. Pareha l Bom., : Gro 
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fact of his debt and induces another person to enter into a con- 
tract, he will not be permitted to set up the debt, even against 
the person in whose favour and at whose instance he made the 
suppression.’ The circumstance of looking on is in many 
instances as strong as using terms of encouragement.” 


In such cases the conduct must be such that assent may Knowledge 


reasonably be inferred from it. The doctrine of acquiescence 


of legal rights 
not the true 


has, however, been stated to be founded upon conduct criterion. 


with a knowledge of legal rights, and as stated in some 
cases appears to imply the existence of fraud on the part of the 
person whose conduct raises an estoppel.* The remarks of the 
Judicial Committee, however, in Sarat Chunder Dey v. Gopal 
Chunder Laha,* clearly extend the doctrine of estoppel by con- 
duct of acquiescence or indifference to cases where no fraud 





~~ —$ e e a a a e a 





me e ae 





| See Neville v. Wilkinson, I Bro. the possessor of the legal right, must 
C. C., 543 [1782]; Dalbiac v. Dalbiac, know of the plaintiff’s mistaken belief 


16 Ves., 125 [1809]. of his rights. If he does not, there is 
* Per Lord Eldon in Dann v. Spur- nothing which calls upon him to 
rier, 7 Ves., 236 [1802]. assert his own rights. Lastly, the 


3 See Wilmott v. Barber [L. R., 15 defendant, the possessor of the legal 
Ch. D., 96, 105 (1880)] : ** A man is right, must have encouraged the 
not to be deprived of his legal rights plaintiff in his expenditure of money, 
unless he has acted in such a way or inthe other acts which he has done, 
as would make it fraudulent for either directly, or by abstaining from 
him to set up those rights. What asserting his legal rights.’’ The re- 
then are the elements or requisites marks of Fry, L. J., were followed 
necessary to constitute fraud of that by the same learned J udge i in Russell 
description ? In the first place, the. v. Watts, L. R., 25 Ch. D., 559 (585) 
plaintiff must have made a mistake [1883], and were iite in this 
as to his legal rights. Secondly, the country in Baswantapa v. Ranu, 9 


plaintiff must have expended some Bom., 86 [1884]. Fry, J., in the - 


money, or must have done some act earlier case observed: *‘ It has 


-(not necessarily upon the defendants’? said that the acquiescence which WUE c- 
land) on the faith of this mistaken deprive a man of his legal rights must  — 
belief. Thirdly, the defendant, the amount to fraud, and in my view that 


possessor of the legal right, must isan abbreviated statement of a very 
know of the existence of his own right Se: See the observa- 


which is inconsistent with the right tion of Batty, J., in Thakore Fati- 


claimed by the plaintiff. If he does singji v. Bamanji A. Dalal, 27 Bom., 
not know of it, he is in the same 515 (531) [1903]; and of Mookerjee, 


position as the plaintiff, and the doc- J., in Ananda v. Parbati, 4C.L.J., 
agne of acquiescence to founded upon 198 [1906]. oa 
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whatever can be imputed to the person estopped, and where 
that person may have acted bond fide without being fully aware, 
either of his legal rights, or of the probable consequences of his 
conduct. In every case, as already pointed out, the determin- 
ing element is, not the motive or the state of knowledge of the 
party estopped, but the effect of his representation or conduct | 
as having induced another to act on the faith of such repre- 
sentation or conduct. 
Waiver. Lapse of time and delay are most material when the plaintiff, 
by his conduct may be regarded as waiving his rights, or where 
his conduct, though not amounting to a waiver, has placed 
the other party in a situation in which it would not be reason- 
able to place him if the remedy were afterwards asserted. 
When, however, an argument against a relief, otherwise just, 
is founded upon mere delay not amounting to bar by limita- 
tion, the validity of that defence must be tried by principles 
substantially equitable. ! 

So it has been said that mere delay is no bar to a legal remedy 
unless it amounts to a waiver or abandonment of the right 
sought to be enforced, or to acquiescence in the act complained — 
of. 

a The doctrine of acquiescence will not apply to a co-parcener 
of a joint family property governed by the Mitakshara Law 
objecting to an alienation of a considerable portion of the move- 
oar able and immoveable property by way of gift to the female 
to payment members of the family by an undivided member, where the © 
ofincome. income alone was given to the donees and no objection was 
made by the co-parcener to the payment of such income.’ Fh 
are aa A case of pre-emption recently decided in the Privy Council, S 
cases of. though nowhere put upon the footing of estoppel, may be here 
mentioned. It was held that no delay had taken place so asto 
= disentitle the pre-emptors, and that their withdrawal of the 
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: See Lindsay Petroleum Co: v. 2 Kazi Mahamad Gulam Reza v. — 
=e Hind, L. R., 5 P. C.. 221, 239 [1873] Narotam Kuber, 9 Bom., L. Ru 
~A cited in Jamnadas v. Atmaram, 2 1117 [1907]. ; Ses 


Bom., 133 [1878]; and Kissen Gopal 8 Kamakahi Ammal v. Chakre- 








LaS v. Kally Prosonno, 33 Calc., at p. 637 pang Chettiar, 30 Mad., 452 [190 s 
rp s [1905]. ; E s | ote 
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mortgage money was no recognition of the purchaser’s title. 
Conceivably a case of estoppel might arise where delay and 
acquiescence occur.! 


SECTION 16. Silence. 


The doctrine of acquiescence is often misunderstood where the Silence to 
| : . . n~ raise an es- 
party against whom an estoppel is sought to be raised has re- töppel iiit 
mained silent or forgetful. ‘‘Silence,” said Lord Macnaghten, peat ae 
= f ° > ae . obdligation 
in Chadwick v. Manning, ‘‘ is innocent and safe where there is to disla 


no duty tospeak.’’ In Fox v. Mackreth? Lord Chancellor Thur- S e: p 


low observed : ‘‘ Itis essentially necessary that there should be cause of the 
some obligation, on the party sought to be made liable, to make E 


the discovery, so as to bring his silence within some definition of 
fraud.’ The misrepresentation must be as to exising facts,* and 
there can of course be no estoppel where the truth of the matter 
is known to both parties.’ In the recent case of Joy Chandra Purchaser 
Banerjee v. Sreenath Chatterjee? where the authorities are dis- conan 
cussed, it is pointed out that the silence must be the true cause 4s pleader. 
of the change of position. The silence of a man whose name is Promissory 
forged as maker of a promissory note would, it is conceived, i es 
work an estoppel against him if, with notice of the note he re- name. 
mains silent, and the bank which discounts the note is, by his 

silence, prevented from recovering the proceeds.’ But if he did 

actually inform the bank, though not at once, and if the bank 

was in no worse position by reason of his silence, it would be 
unreasonable to hold him liable on the bill.’ 


. p ‘ ‘ ©: 
In considering the effect of silence it has to be seen whether Son acquies- 
-o ome «mm exe 
ae ; cution of de- 
1 Baijnath Goenka v. Ramdhari 6 32 Calc., 357 [1904], where a cree. 


"d 


ee 


Chowdhry, 12 C. W. N., 419; 7 pleader, to whom the subject-matter $ 


C. L. J., 318 ; 18 M. L. J., 116, P.C. of the suit had been transferred by 
[1908]. the defendant before suit brought, 

2 [1896] A. C., 23 (238), a case was held to be under no obligation 
illustrating forgetfulness. See Bige- to disclose this fact to the plaintiff 


low on Estoppel, 615. while conducting the suit on behalf 
8 2 Br. C. C. 400, 419; 2 R.R., of the defendant. , 
55 [1788]. [185 [1854]. T See the Canadian case of Ewing 


$ Jorden v. Money, 5 H. L., Cas. v. The Dominion Bank, 10 C. W.N., 

5 Mohori Bibee v. Dharmodas xci [1906]. 
Ghose, 30 Cale., 539 (546); 7 3 See Mackenzie v. British Linen EERS 
C. W. N., 441 [1903]. Co., L. R., 6 Ap. Cas., 82 [1881]. AMS 
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SILENCE. 


[PART I. 


there was any occasion for words, and any reasonable explana- 


tion of the silence. 


This ought to be done before relying on 
the silence as a ligitimate ground of inference.! 


Thus a Hindu 


son, who is under no obligation to pay a debt incurred by his 
father, may without blame acquiesce in the execution of a 


decree upon the debt in his father’s 


lifetime.? So the members 


of a joint Hindu family cannot constructively be deprived of 
their right to redeem by reason of a sale held behind their 


backs.‘ 


The case of judgment-debtors standing by and allowing the 
court to sell attached property under a misdescription* would 
appear to be an illustration of this rule. 

Another illustration is the case of a landlord who does not 


challenge the title of an applicant under Section 171 of the 
In the case now cited it is said that the 


Bengal Tenancy Act. 


presence of the silent party when the transaction takes place 
makes out a much clearer case for estoppel than when he 


is absent. 


SECTION 17. 


The Doctrine has to be traced through the 


various Departments of Law. 


The doctrines under discussion have reached, 
stage at which oft-repeated critical analysis may well be 


in India, a 


left to countries when the application of estoppels is less 


frequent. 


fruitful experience. 


— So 


1 Chabildas v. Dayal Mowyi, 6 
Bom., L. R., 557 [1904]. 

2 See Durbar Odha v. Kachar, 10 
Bom., L. R., at p. 300 [1908]. 

8 See Jhabba Lal v Chajju, 1908 
A. W. N. 1; 4 All, L. J. 787, and 
cases cited. | 

+ See Arunachellam Chetti v. Aruna- 


We are concerned here with principles of daily 
application, and may well claim to stand in the forefront of 
The problem before us may be said to 
resemble that of the Indian surgeon who in the course of 
some years’ practice had collected the lenses of about a 
thousand eyes (a not uncommon experience in the Punjab). 














followed in Buan Singh v. Muk = 
Singh, 1906 All., W. N. 3; see ool 
Dwarkanath Pal v. Tarini Sunkar z A 
Rai, 34 Cale., 199 [1907]. E ca Re, 

5 Thomas Baril v. Syed Hosseti ns Sine 
6 C. L. J., 601 [1907]. eae 
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While attending lectures in London during furlough, this 
student of so much ophthalmic experience ventured to suggest 
to his professor an alternative method of performing an 
operation. The professor, ignorant of who his pupil might 
be, lightly replied : “‘ When you have collected two or three 
hundred eyes, my friend, you will perform this operation as 
L tell you.’”’ 

The most useful procedure, and the one adopted in this work, 
is to try to arrange the instances of estoppel in connection 
with those topics under which they commonly arise. Sucha 
méthod cannot be exhaustive because new applications of the 
doctrine are daily occurring in the courts. The most that can 
be done is to collect and marshall instances in the face of the 
very real difficulty that such instances are often referable to 
more than one topic. à 

One prominent service rendered by Mr. Ewart’s work is his 
division of estoppel by misrepresentation into the two classes 
of personal and assisted misrepresentation, and his enuncia- 
tion of the conception of duty as underlying all such cases of 
estoppel—‘** the existence of a duty, not purposely and by pal- 
pable untruth to mislead another into a prejudicial change of 
position.”* This note, as he rightly observes, is struck in 
Lickbarrow v. Mason in the year 1787, whereas Pickard v. Sears 
was not decided till 1837. This concept of duty ‘compels a 
closer examination of social obligations in the affairs of busi- 
ness and commerce.’’ ! 

To borrow Mr. Ewart’s words :— 

‘‘ The difficulties in the way are almost overwhelming. Al- 
though the justice that underlies the law of estoppel has always 
in some degree actuated the judicial mind, yet time and mul- 
tiplicity of cases were essential for the development of its true 
principles; and it is not surprising that that development 
should, in various departments, have taken somewhat different 
courses, and sometimes gone awry.’’? 


en S E E ee 


1 Ewart on Estoppel, p. 221. 2 Ewart, p. 249. 
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SECTION l. Basis and Origin of the Rule. 


‘“ The estoppel between landlord and tenant,” says Mr. 
Herman, “‘ stands on the same footing and is of the same na- 
ture as that which subsists between vendor and vendee, 
mortgagor and mortgagee, and grows out of the injustice of 
permitting a possession, obtained for a specific purpose, to be 
withheld after that purpose has failed or been fulfilled. It is 
applicable whenever an attempt is made to retain the pos- 
session of land in violation of good faith and to the injury of 
the person to whom it rightfully belongs.’”! | 

This modern estoppel by which a tenant is precluded from 
denying his landlord’s title is founded on the contract between 
the parties, and its object has beenstated to be to create a sort 
of specific performance.® ‘‘ So long as a lessee enjoys every- 


thing which his lease purports to grant, how does it conter ee 
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1 Herman, Vol. 2, pp. 1001, 1002. title as tenant, he cannot deny his A 


2 Per Martin, B., in Duke v. Ashby, landlord’s title.... That is a per- 


s 


7 H. & N., 602[1862]. The principle fectly intelligible doutrine.. Ha took Eaz 


is clearly stated by Jessel, M. R., in possession under a contract to pay S 


In re Stringer’s Estate, L. R., 6 rentas long as he held possession 
Ch. D., 9, 10 [1877]. ‘‘ Where a man under the landlord, and to give itup 


having no title obtains possession of at the end of the term to the Jand- z 
land under a demise by a man in lord, and having taken it in that way a i << 
possession who assumes to give hima he is not allowed to say that the ES 


we 
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him what the title of the lessor, or the heir or assignee of the 
lessor, really is? All that is required of him is, that having 
received the full consideration for the contract he has entered 
into, he should on his part perform it.’*' Two conditions re- 
quire to be satisfied to create that consideration upon which 
the estoppel is founded. Possession must be given to the ten- 
ant, and the tenant must take possession by his landlord’s 
permission.» A permissive occupation, which has very con- 
siderable resemblance to a tenancy-at-will, is of extremely 
frequent occurence in this country in consequence of the 
family habits and natures of its people.* When permissive en- 
joyment is established, the relation of landlord and tenant is 
created, and, with certain exceptions hereafter to be noticed, 
the lessee is not allowed to question his lessor’s title during 
the continuance of the lease. In many instances, the landlord 
has only an equitable title, and yet the tenant is estopped 


from questioning such title.* 


The estoppel in its modern form is stated by Mr. Bigelow 
to have had its origin in the old action of assumpsit for use 
and occupation of land by which compensation for the daily 
enjoyment of the land was sought to be recovered.’ 


man whose title he admits and under 
whose title he took possession has 
not a title. That is a well-established 
doctrine. That is estoppel by con- 
tract...’ In Manjappa v. Venkatesh, 
8 Bom., L. R., 988 [1906], the rela- 
tionship is described as resting either 
on contract or privity of estate. 

1 Per Martin, B., in Cuthbertson v. 
Irving, 4 H. & N., 758 [1859]: “ The 
principle upon which such cases rest, 
is one of the broadest in the law, to 
wit, that one who has received pro- 
perty or money from another shall 
not dispute the title of that person or 
his right to do what he has done,’’ 
Bigelow on Estoppel, 5th ed., 545. So 
where a person enters into a contract 
to purchase lands and takes posses- 
sion, the relation Of landlord and ten- 


TT m e — 


ant is created. [See Doe dem Bord v. 
Burton, 16 Q. B. (A. & E.), 807 
[1851]; Dart., Vendors and Pur 
chasers, 7th ed., 516, 517.] 

2 Bigelow on Estoppel, 5th ed., 
509. . 

3 Per Pontifex, J., in Gobind Lall 
Seal v. Debendronath Mullick. 6 
Calc., 311 (314) [1880] cited in Shiv- 
rudrappa v. Balappa, 23 Bom., at 
p- 286 [1898]. Im such cases the 
smallest act will suffice to show that 
the landlord has not discontinued his 
ownership and dominion over his pro- 
perty; cf. Leigh v. Jack, L. R., 5 
Exch. Div., p. 264, 272 [1879]. 

4 Per Blackburn, J., in Board v. 
Board, L. R., 9 Q. B., 53 [1873]. 

5 See Bigelow on Estoppel, 5th ed., 
454,506. That learned author points 


Rule of mod- 
ern origin. 
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The modern rule appears to be no older than the middle of 
the eighteenth century.’ 

The rule in this country is contaimed in Section 116 of the 
Evidence Act.* This provision of the law does not debar one 
who has once been a tenant from contending that the title of 
his landlord has been lost, or that his tenancy has terminated, 
but only precludes him from saying during the continuance 
of the tenancy that his landlord had no title at the commence 
ment of the tenancy.’ It has also been ruled that the words 
tt at the beginning of the tenancy `° in that section only apply 
to cases in which tenants are put into possession by the person 
to whom they have attorned, and not to cases where they have 
previously been in possession.‘ This case will be considered 
later on. It is submitted that the section does not embody 
any rule of law different to the rules laid down upon this sub- 
ject by the English Courts.* 
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ont that estoppel against the tenant 
im the time of Lord Coke was raised 
by the acceptance of a sealed lease 
effect as the estoppel by record or by 
deed when the tenant held over after 
the lease had terminated. The es- 


i thet Deo d. Knight V. Onyi, 4 
** Tt hae been ruled often that neither 


moveable property or person claim- 

ing through such tenant shall, during 

the continuance of the tenancy, be 
permitted to deny that the landlord 

of such tenant had, at the beginning 

of the tenancy, a title to such im- 
moveable property; and no person 

who came upon any immoveable pro- 
perty by the license of the person in ae 
possession thereof shall be permitted = 
to deny that such person had a title 
to such possession at the time when 
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Sectron 2. Classification. 


The estoppels between landlord and tenant, and the excep- Classifica- 


tions, may be presented in the following form : '— por mn 


A 


I. The relationship of landlord and tenant is created— Auti 


(A) where the landlord has let the tenant into possession 
of the land by a contract. written or verbal. 
` The tenant cannot deny that his landlord had a title at the ý 
time he was let into possession, but he may plead— 
(i) that he has given notice to the landlord that the 
. latter’s title has expired, or has been defeated by 
title paramount, e.g., avoided by sale for arrears of 
revenue, and that he will in future claim under an- 
other title ; 
(ii) that he has openly surrendered the land to the 
landlord ; 
(iii) that he admits the relationship of landlord and ten- 
= ant, but sets up a tenancy of a permanent character 
ad pleads adverse possession. 
(B) and may be inferred from the payment of rent, at- 
tornment, or other circumstances. 
The same estoppel and the same defences apply. ett 
The tenant may, in addition, shew mistake. l e TS 


II. Where the landlord claims under a title derived from Derivative — Fig 
the person who let the tenant into possession. This may be— sg: zg ae 









(a) by assignment (gift, sale, devise, lease) ; 
(6) by inheritance, including adoption. eee 
(i) where the tenant has attorned to the landlord, he Paglia Bee re, ee 
may, under certain circumstances, shew that the = = 
title is not really in the landlord but in some other 
person ; 
(ii) where there has been no attornment the questio 
an will be whether the landlord has bees in pay: eee 2 
Pe ing his title. | es z o 
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SG E os See Mr. Justice Field’s classification for another purpose in in Lodai a 
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ESTOPPEL AVAILABLE TO LANDLORD. [PART I. 
Ill. Estoppels available to the tenant against the landlord, 


and certain modern developments of the subject require to be 
noticed hereafter.' 


SECTION 3. Tenant's Estoppel. 


First as to the estoppel in favour of the landlord, or TENANT’S 
ESTOPPEL. ; 
** The rule,’ said Best, C. J., in Alchorne v. Gomme,* *‘which 
ope a a tenant from mie in a court of law the title of 


Tenant’s es- 
toppel, the 


general rule 
stated. 


I am aware that tiero: isa Borr E of this rule, if qualifica- 
tion it can be called, and that there are cases in which the 
tenant has been permitted to shew that a landlord could not 
justify a distress; in all of them, however, the right of the 
landlord to demise has been admitted, and the plea has been ~ 
either that his title has since expired, or that the tenant has 
been compelled to pay sums which he was entitled to deduct 
from the rent; these cases, therefore, rather confirm than im- 
3 peach the general rule ; but the tenant here broadly disputes 
the lessor’s right to demise. `’ 

In the case now cited the tenant pleaded that, before the land- 
lord had anything in the premises and before the demise, the 
premises had been mortgaged by the person under whom the 
landlord claimed. The mortgage being forfeited, the mortgagee 
Ta distrained upon the tenant for the rent, and to save his goods 
S ii from being sold the tenant attorned to the mortgagee and paid 

EN the rent to him. It was held that the tenant could not, inan 
a avowry of distress for rent, set up the mortgagee’s title against _ 
his landlord.* à 














i 1 Infra, Sections 10 to 14. was therefore not in arrear to 


— 2 2 Bing., 54 [1824]. 
FPE & In Taylor v. Zamira, 6 Taunt., 
= 524 [1816], where the premises were 
ss granted subject to an annuity, and 
ae See there was a covenant that the grantee 











tenant was allowed to shew that he 
had paid the rent to the grantee, and 
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Gobind Chowdhry v. Beejoy Gob ind : 


_ might distrain on the premises, the 
Chowdhry, 9 W. R.z 162 > E1868 


landlord. 

+ For other illustrations of the sites RS 
see Doed. Ogle v. Vickers, 4 Ad. & E., 
782 [1836] ; Doe d. Hurst v. Clifte h pe 
Ad. & E., 809 (813) [1836]; Obhħhoy 
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The general rule has recently been re-stated in a Calcutta Indian cases. 


case—Ketu Das v. Surendra Nath Sinha.’ ** It is one of the 
first principles of the law of estoppel as applied to the relations 
between landlord and tenant, that the latter is estopped from 
denying the title of theformer. The rule, however, only applies 
to the title of the landlord who lets the tenant in. If the 
ténant did not obtain possession from a person who was 
only recognized as landlord either by express agreement, or by 
attorment, or formal acknowledgment by payment of rent, he 
may always show that his conduct was due to mistake or igno- 
rance of facts relating to title, misrepresentation or fraud.” 
This appears to be true with the qualification that the tenant 
must make such acase part of his substantive defence. The 
tenant there did not plead mistake, but denied payment of 
rent, and alleged his kabuliyat was a forgery. This plea he 
failed to sustain, and it was held that he could not, on the 
issues, prove that the plaintiff was not his true landlord. His 
case was a veritable change of position which he could not be 
allowed to make, and which certainly ought not to be made for 


him.* 


A tenant who has been let into possession cannot deny the 
title under which he entered without first surrendering posses- 


sion.* 


But the estoppel exists only so long as the grantee claims 


1 7 C. W. N., 596 [1903]. Cases 
of transfer by a tenant of his 
holding or attornment to the trans- 
feree ( Rajani v. Ekkari, 34 Calc., 689; 
7 C. L. J., 78) [1907], of denial of title 
by a tenant in a suit by several joint 
landlords (Bhikharee v. Dhakeswar, 
7 C. L. J., 483 [1908], and of implied 
surrender or abandonment (Hanu- 
man v. Deo Charan, 7 C. L. J., 309 
[1903] frequently come before the 
courts. In such cases the principles 
of estoppel generally arises, though 
-the decison is not upon the ground of 
estoppel as suche 

2 See Protap Chandra Roy Chow- 


dhry wv. Jogendra Chandra Ghose, 


4 C. L. R., 168 [1878] a similar | 


case, where Jackson, J., observes : 
‘* Ifthe plaintiff, having been let into 
possession by the defendant, has no 
right to retain the tenure, let him 
be ousted by a suit properly brought 
for the purpose by the person claim- 
ing a better title.’’ 

8 Muthunaiyan v. Sinna Sama- 
vaiyan, 28 Mad., 526; 15 M. L. J., 
419 [1905]. If he denies the title he 
cannot afterwards plead want of 
notice to quit; Kizhakkinyakath v. 
Karuthamakkath, 17 Mad., L. J., 287 


[1907], and cases there cited. pe 





w 
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under the title of his grantor alone, and the principle of the 
rule in such cases is that where property is taken under an in- 
strument, and the taking possession is in accordance with a 
right whìch would not have been granted except upon the 
understanding that the possessor should not dispute the title 
of him under whom the possession was derived, there is an 
estoppel. (See Rupchand v. Sarveswar.') j 
A tenant cannot question his landlord`s title, but a grantee 
in fee may do so No relation of landlord and tenant, even in 
a qualified form, exists between a grantor and grantee.’ 
a reel oi Mohesh Chunder Biswas v. Gooroopersad Ghose * well illustrates 
mål and not the application of the general rule in India. There the plaintiff 
ee alleged that he had granted a lease of rent-free land to the de- 
fendant who occupied, and held over after the expiration of the 
term, claiming that the land was mâl and not rent-free, and that « 
he held under the zemindar. The plaintiff’s tenure was found 
to be invalid by the lower Appellate Court. ‘‘ We are of opin- 
ion, ` said Raikes and Sumbhoonath Pundit, JJ., in remanding 
> the case, ‘* that the only point for determination was, whether 
the defendant held as lessee of the plaintiff, and that, if he did, 
he could not raise any question regarding the validity of his 
lessor’s title ; and if he did not so hold, then the plaintiff's case 
was atanend. Of course, whatever decision the court might 
arrive at with respect to that question, and however it might 
determine the rights of the parties in this suit, the rights of the 
zemindar could not be affected thereby, or his title to resume, 
in a suit properly constituted, be prejudiced. But in this suit 
5 it is not competent to the defendant to raise any question res- | 









pecting the validity or invalidity of the plaintiff’s title.”’ È 

, So where the plaintiff claimed as mortgagee in possession of 
Ean the defendant’s lessor to recover arrears of rent and for eject- = 5 
mortgagee ment, and the defendant had acknowledged that the pe : nA 
ale was in possession, and had on several occasions paid rent to hami; = 





. 1 33 Cal., 915; 10 C. W. N., 747 [1906]. = 
2 Ib., citing Osterhaut v. Shoemaker, 3 Hill, 513 (Amer.). 
8 [b., citing Averelle v. Wilson, 4 Barb. 180 (Amer.).- 7 
+ Marsh., 377 [1863]. asin 
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it was held that the defendant, having in fact attorned to the 
plaintiff as his landlord, could not be allowed to question the 
validity of his title on the ground that the mortgage-deed had 


not been duly registered.! 


And it has been held that a person taking a lease from one of or co-sharers. 


several co-sharers cannot dispute his lessor’s exclusive title to 
receive the rent or sue in ejectment.* | 


But a lessee from a mortgagor may be permitted to show that Mortgagor, 


the mortgage executed five years before the lease did not in- 
clude the property leased.’ 


The rule that there can be no estoppel where the truth Estoppel 
appears has been recognised in India to some extent, but the landlord 
the general rule above stated is subject to no such qualifica- pare eae legal 


tion, and the tenant will be estopped even where, it appears 
upon the face of the transaction that the landlord has no 
legal estate. In such a case the estoppel arises by intendment 
of law from the relation which the parties have agreed to con- 
stitute between themselves. 


Thus in Morton v. Woods, the mortgagor in possession Mor 
executed a second mortgage to the defendants, reciting a ;jg¢9), 


previous mortgage, and as further security for the principal 
and interest due to the defendants, attorned tenant to them, 
their heirs and assigns, for a term of ten years ata yearly 
rent payable upon a certain fixed date, with power to them 
to enter and take possession at any time. The defendants 
having made advances, the mortgagor ‘remained in posses- 
sion, but failed to pay the first year’s rent. The defendants 
having distrained, the plaintiffs brought an action as creditor’s 
assignees of the mortgagor’s estate to recover damages for 
the distress. The Court of Queen’s Bench held® that the 
distress was valid. Upon a ease stated in error, the Court 
of Exchequer Chamber upheld this decision upon the same 





1 Shums Ahmud v. Goolam Mohee- 5 Prosunno Kumar Sen v. Maha- 
ooddeen, 3 N.-W. P. (H. C.), 153 bharat Saha, 7 C. W. N., 575 [1903]. 
[1871]. - LR G B., 293 [1869]. 

2 Jamsedji Sorøbji v. Lakshmiram 5 L. R., 3Q- B., 668.. Saree 
Rajaram, 13 Bom., 323 [1888]. = TY 
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grounds, viz., that the intention of the parties was to create 
a tenancy-at-will, that both parties had assented to this 
arrangement, and the mortgagor having held possession as 
" tenant-at-will was estopped from shewing that the defendants 
had no legal reversion, although it appeared upon the face of 
the mortgage-deed that the mortgagor had only an equity of 
redemption, and the defendants had therefore no legal estate. 
a e The judgment of the court,' which was delivered by Kelly, 
i by C. B., proceeds upon the authority of Jolly v. Arbuthnot,” 
citing and commenting upon the previous cases, and contains 

a clear statement of the law upon this point.’ ; 
Licensees The law implies a tenancy in the case of a licensee, and à 
=k age fortiori where a person who has fraudulently obtained permis- 


sion of es- 
toppel to. ae eT GP 





1 Kelly, C. B., Channell and Cleas- co-ordinate jurisdiction, and we 
by. B. B., and Byles and Keating, should be bound to defer to it. Now 


eae in that case we find there was a mort- 
| 2 4 DeG. & J., 224; 28 L. J. (Ch.), gage and an agreement by way of 
547 [1859]. attornment, or a clause in the deed 


8 ** And first as to the objection that a tenancy should exist between 
that the defendants, not having the the mortgagor and a receiver ap- 
legal estate, could have no right of pointed by the parties ; and it is per- 
distress. That they had not, in fact, fectly manifest that a mere receiver 
the legal estate, is clear; but that so appointed would have no legal or 
may be said of all lessors where there indeed equitable estate in him, and 
is a lease and a tenancy by estoppel, his character of receiver and the ab- 
and where the lessors have frequently sence of any interest in the estate 
no title at all; here the defendants appeared on the face of the deed. 
have an equitable title only, andthe The Master of the Rolls [28 L. J., 
question becomes of primary import- (Ch.), 274] held that the receiver had 
ance, because it is only by estoppel no right of distress by virtue of such a 
that the defendants can be said to tenancy. But Lord Chelmsford, C., pr 
have the legal estate ; and it is said reversed that decision, and held that 


that no estoppel arises where the truth the fact of the want of the legal rever- is 
appears on the face of theinstrument, — sion appearing on the face ofthe deed, s 
which is the evidence of the agree- by virtue of which the tenancy was si 


ment between the parties. .But even created, did not do away with the ten- 
if any of the decisions or dicta were ancy or right of distress, which arose E 
to lead to the conclusion that where by intendment of law from the rela- 
the truth appears there can be no es- tion of landlord and tenant, or from 
toppel, that doctrine must be taken the express agreement of the parties. 
to be overruled by Jolly v. Arbuthnot ..-.-His Lordship then refers to Cor- 
[4 DeG. & J., 224]; andthatbeingthe nish v. Searell [8 B. & C., 471] aad 
decision of the Lord Chancellor on Dancer v. Hasting: [4 Bing., 2; 12 
appeal is a decision of a Court of Moo., 34] as supporting this view.”  — 
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CHAP. II. | 


sion to go upon the land insists upon holding against the party 
In Doe d. Johnson v. Baytup,' the defendant, a 
daughter of the plaintiff’s lessor, obtained possession of the pre- 


in possession. 


LICENSEES. 





mises upon the pretext of getting vegetables in the garden, and 
refused to vacate on the ground that the plaintiff had no title. 
The Court of King’s Bench? held that she could not defend an 


ejyectment, 


obtained possession by fraud.’ 


as she held as a mere licensee and had, moreover, 


The rule, however, does not 


apply as between a lessor who has no title to the premises 
and a third person who has brought goods upon the land by 


the license of the lessor’s tenant.* 
‘* that the plaintiff brought her 


J.. in the case now cited, 


‘* It is true,’” said Charles, 


goods on to the premises by the license of her husband who 
was the defendant’s tenant ; but she did not claim thereby to 
acquire any possession of, or interest in, the premises.’’ 


In Gour Huri 


sued to eject the defendants from a julkur mehal. 


fendants had paS rent to the Se and his predecessors, 





1 3 Ad. & E., 188: 4 Nev. & Man., 

837 [1835]. ‘ 

2 Denman, C. J., Littledale, Patte- 
son and Coleridge, JJ. 

3 ** In the case of a person who has 
become tenant, there is no doubt as 
to the law. Doe d. Knight v. Lady 
Smythe [4 M. & S., 347], shews that 
he must first give up possession to the 
party by whom he was let in, and 
then, if he, or anyone claiming through 
him, has a title aliunde., that title 
may be tried by ejectment. It was 

sheld in that case, not that the party 
claiming as landlady to the tenant 
was altogether estopped from trying 
the right, but that the tenant must 
first restore possession. If the de- 
fendant here has any right, she might, 
in the first instance, have brought 
ejectment, or have entered on Mrs. 
Johnson and disseised her. But she 
takes neither course. She fraudulent- 


ly obtains permiSion to go upon the 


_ inda, and then turns upon the lessor 


. 


of the plaintiff and insists upon hold- 
ing the land. The rule, as to claim- 
ing title, which applies to the case 
of a tenant, extends also to that of a 
person coming in by permission as a 
mere lodger or as a servant ’’—Per 
Patteson, J. “* There is no distinction 
between the case of a tenant and 
that of a common licensee. ~The 
licensee, by asking permission, ad- 
mits that there is a title in the land- 
lord ’’—Per Coleridge, J. 


* Tadman v. Henman, ` 93, 2 Q. B., ; 


168 [1893]: ‘‘ X lets land, to which 
he has no title, to N. 
of A’s upon the land. Though N, the 
tenant, is estopped from disputing 
X’s title as lessor, A is clearly not 
estopped from disputing it. The 
consequence is that X cannot, as 
against A, exercise his rights as land- 


83 


A brings goods 


Mal v. Amirunnessa Khatoon’ the plaintiff Licensee of 
The de- julkur. 








lord and distrain A’s goods in pay- — i: Ress z ; 
ment of rent due from N, os = Be eS | 


L. Q.. R., Vol. ix; 309. 
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and the court regarded them as licensees liable to have their 
license determined. The defence set up was that the defend- 
ants, as members of the public community, were entitled to 
zi exercise their right of fishery in a navigable river, and that 
SA neither the Government nor the plaintiff could claim ex- == 



















= clusive rights. The court held that the defendants, being ey. 

| licensees, and having paid rent, were precluded from setting — a 

up this special defence. ‘tS 

Persons The estoppel operates against persons claiming through the — i 

rn tenant, as for instance sub-lessees, and à fortiori against — a 

et & persons coming in by collusion with the tenant,! and is avail- ¥ 

Pek avail- able to persons standing in the same position as the lessor. ae: 

DE or In Doe d. Bullen v. Mills? the action was for ejectment in — 

respect of a cottage. Bullen, the plaintiff’s lessor, finding one ; 

Williams in possession, induced the latter to take a lease from <a 

him. The defendant, having become proprietor of adjoining __ 

land. offered Williams £20 to give up the cottage to him. At 2 

the trial the defendant offered to prove that he was entitled to ` 

the land upon which the cottage stood under the same title 

a under which he held the adjoining close. The objection that Š 

"a the defendant, having come in under Williams who was in poss- i 

mya ession under Bullen, was not at liberty to question Būllen’s 
ae title, was upheld by the Court of King’s Bench,’ the defendant _ 
Sa being in the position of assignee of the lease.* aes 
a Where the defendant came into possession of land as lessee _ oe 
Se eee of the plaintiff's tenant at a time when the plaintiff’s title to 













the land had determined under the Lands Clauses Consolida- a $ 
tion Act the Court of Common Pleas held he was in no better YA 
position than his lessor, who, by holding on as tenant : from | 
year to year, was estopped from disputing the plaintittii 85 








i title. s * 
p a Sed Pasupati voNarugana, 13 Mad., 56 8 & 9 Vict., c. 18, s. 127 in 
8 [1889]. a ee A ponding in some measure wie e 
; 2 2 Ad. & E., 17 [1834]. _ Land Acquisition Act (I o 1894) Le 
r gee 8 Denman, C. es eae Patte re SY London and North- Weste: rn Ra 
P ae: ; a » and Williams, J cs Rares way Co. v. West, L: “Rs 20. 0. B53 
Ri s d. Knight v. Smythe, F: [1867]. See Barwick v. T} he mps ae 
MS CI eS Ns IT. LS 488 [1798]. = rs Bai: 
E we es A ee as nea Spg: 
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In Rennie v. Robinson' the defendant hired apartments by 
the year from one Williams, who afterwards let the entire house 
tothe plaintiff. In an action for use and occupation, the Court 
of Common Pleas held that the defendant, having used and 
occupied the premises under a lease from Williams, was not 
competent to impeach either his title or that of the plaintiff 
who claimed through him. 


SECTION 4. Determination of Landlord’s Title. 


The first important qualification of the main rule is that Tenant may 


a tenant may shew that his landlord’s title has expired or deter- 
mined. 
by title paramount to the defendant’s, but afterwards regained 
possession under a new agreement with the person who had 
evicted him. In an action of replevin to try the validity of a 
distress levied by the defendant, it was proved that the plaintiff 
was let into possession by one Hawkins, who undertook to finish 


show that 


landlord’s 


termined. 


the premises and to give plaintiff a lease at the end of the year. - 


Hawkins had no other title than an agreement to lease given 


by one Kent, by which the latter reserved to himself the power - 


of re-entry and avoiding the agreement if the houses were not Hopcraft v. 
Keys [1838]. 
A new and 


dition broken and evicted the plaintiff. Subsequently Kent pera hold- 


completed within six months. Kent re-entered for the con- 
finished the house, and the plaintiff re-entered under a new 
agreement with him. It was contended that the plaintiff 
having taken under Hawkins, was estopped to say he had no 
title. The Court of Common Pleas held he was not,* upon the 





1 1 Bing., 147 [1828]. - 

2 9 Bing., 613 [1833]. 

8 Tindal, C. J., said: **I hope 
nothing which I am about to observe 
will be supposed to break in upon 
the established rule of law, that the 
tenant, so long as he remains in pos- 
session, shall never be allowed to dis- 
pute the title of the landlord from 
whom such possession was received. 
But upon the facts proved at the trial 
_ of this cause, that rule, as it appears 


to me, does not apply to the present 
ease ; for, upon the whole of the evi- 
dence, Hopceraft, at the time of dis- 
tress, was notin possession under any 
tenancy he derived from Hawkins, 
but under a new and distinct holding 
which he took from Kent, at a period 


long subsequent to the time when — 
Hawkin’s title had expired...{after _ 
stating the facts] I thought, therefore, | 
at the trial, and I still think, that it 


In Hoperaft v. Keys? the plaintiff had been evicted title has de- 


* 


was competent for the Damei to 3 ile ae 


Pas — 


wees 
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ground that at the time of the distress Hawkins’ title had ex- 
pired, and the plaintiff did not hold as his tenant.! 

seek tle boon In the same way a tenant who has paid rent to a lessor by 
paid by mi~ whom he was not originally let into possession (the tenant’s 
= ies Mack. POSSession being derived separately) is not estopped from shew- 
enzìe [I§S42]. ing that the lessor’s title has expired, although the tenant, in 
ignorance of this fact, may have entered into a parol agreement 
with the lessor and paid rent to him under such agreement. In 
Claridge v. Mackenzie? the tenant brought an action of trespass 
for distresses levied under the above circumstances ; it was held 
that such an agreement did not constitute a new letting into 
possession, and the plaintiff was at liberty toshew that the de- 

fendant had at one time a good title which had since expired. 
Reason for In Mountnoy v. Collier Erle, J., states the reason for the 


the rule. Poms, % - G RE egs 3 =S 
ee tant rule : There are numerous authorities to shew that a tenant 


eae = is not estopped from shewing that his landlord’s title has ex- 

ee the pired * and justice requires that he should be permitted to doso; 
real title. for a tenant is liable to the person who has the real title, and _ 
may be forced to .pay bim, either in an action for use and = 

occupation, if there has been a fresh demise or an arrangement 

: equivalent to one, or in trespass for the mesne profits. It 

= would be unjust if, being so liable, he could not shew that asa 

E defence. `’ 

= maney., Ammu v. Ramakishna Sastri ® was a suit by the son of a mort- | 
7 estoppel _gagor praying for redemption. The defendants were the heirs __ 


— * ote” 


of the mortgagee and two persons holding as tenants under a = 





~ continuance à 
J ; = SSS Fey i “ 
ee A ; y f p 


show that his landlord had a defeasible 
title only. and that such title was 


Segt 


360 [1823]; England d. Syburn v. A 
Slade, 4 T. R., 682 [1792]; Gravenor 


case where a tenant had been actually 
turned out of possession, and kept 
out a considerable time, and after- 
wards entered under a new agreement 










person.” ’ 
1 See also Nive v. Moss, | Bing., 


bond fide: entered into with a different 


5 2 Mad., 226 [1879] 


actually defeated before any rent V. T 1 Bing., 38 [1822]. i = 
became due, and that the rule above 24M. & Gr., 143 [1842]. i “ee 35-4 
adverted to could not apply to the 5 1 El. & Bl., 630 (640) [1853]. ones 


+ See Pati lard d. Syburn v. Slade, 
4 T. R., 682 [1792], where the term — 
of the lease under which the plaintiff 
claimed had expired. Doe d. Mar- BS 
riott v. Edwards, 5 B. & Ad., ue. ee 
[1834], where the landlord hada 
veyed the premises’ away. meg 
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settlement made by Government of its waste land. As regards 

the tenants it was held that, inasmuch as their tenancy under 

the mortgagee (and therefore under the mortgagor) had been de- 

termined by the action of the Collector, these defendants were 

not estopped from shewing that, for more than twelve years be- 

fore suit, they had held their plots from Government by a title 

adverse to the plaintiffs, and that as against them the suit was 

barred by limitation. The Madras Court point out that Sec- 

tion 116 of the Evidence Act operates as an estoppel only during 

the continuance of the tenancy. The tenancy under which 

these defendants held was determined when the Collector de- 

clared the land to be the property of Government, and granted 

it to them as raiyats of Government, and thereafter it was open 

to them to contend that the interest of their former landlord 

had expired. In Subbaraya v. Krishnappa ' the same principle 

was applied in the case of the assignee of a sub-tenant who had 

obtained a pottah from the revenue authorities. 

An extreme application of the rule that a tenant may rely on Landlord | 

his landlord’s title having expired occurred in Downs v. Cooper.* Masten ts 


tenant to 
George Cooper, who claimed property under a will, put Downs aah E 
into possession of it as his tenant and received rent from him. toppel 
Thomas Cooper disputed his brother’s title, and it was agreed ^S™nst. 
between the brothers to refer the question to a barrister, who 
decided in favour of Thomas. George then delivered up the 
title-deeds and permitted Thomas Cooper’s attorney to com- 
municate the transaction to Downs, who forthwith paid rent to 
Thomas. Subsequently George distrained for the rent. The 
Court of Queen’s Bench held that George Cooper’s title as land- 
lord had expired; that his conduct was a direct admission of 
that fact ; and that the case came strictly within the rule that a 
tenant, though not permitted to deny the right to demise, may 
allege that that right has expired. Lord Denman, C. J., went 
somewhat further: ‘‘It appeared to me,’ said the Chief 
Justice, ‘‘ that if a tenant is estopped from denying the title 
of the landlord who gives him possession, the landlord must 





° 
1 12 Mad., 422 [1888]. 2 2Q.B. (A. & E), 256[1841} i 


~ 
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rt 
also be estopped from treating, as his tenant, him whom hehas 
required to enter into that relation with another instead of $ 
himself.’ 3 
= “Tenancy Whether such a case as the above amounts to an admission ; 
determined ; 2 tae 
‘by estoppel. Only, or to an estoppel, is a question of degree, the principle 
being precisely the same ; but it is conceived that, under certain 
circumstances, a landlord may, by his conduct in causing the _ 
tenant to attorn to another, terminate by estoppel the relation | j 
which exists between the tenant and himself. The more fami- i 
liar instance of estoppel on the landlord will be examined i 
below. ! 
SECTION 5. Surrender. *: 
Surrenderby Where a tenant, while in occupation of land, takes a new . 
ag mon of lease from the same landlord, there is a surrender by operation 
of law, and the tenant is estopped from denying his landlord’s | 
title, the relation of landlord and tenant being created afresh. S 
Tenant allow- In Fenner v. Blake* an agreement to surrender at midsum- r 
to SS oer oni mer, before the end of the term, operated as an acceptance of a d 
expiry of new tenancy, and the tenant, by allowing the landlord to con- > 
E tract an obligation to sell, was estopped from disputing that 
his original tenancy was one which terminated at midsummer. à 
S The facts were held to raise an ordinary case of estoppel. 4 
Lyonr. Reed The term ‘surrender by operation of law’ is defined in Lyon v. | g 
bregi Reed, as applying to ‘‘ cases where the owner of a particular a 












estate has been party to some act, the validity of which he is by = 
law afterwards estopped from disputing, and which Kon not be | 


=o = E 
i valid if his particular estate had continued to exist.™° Suchan ~ 2 
eae act is treated as amounting to a surrender. Baron Parke pie F i 


the case where a lessee for years has accepted a new lease from — 
his lessor. The lessee is estopped from saying that his me | 
had no power to make the new lease, the acceptance of the new — re , 
lease being of itself a surrender of the former. Baron Parke : 
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1 See infra, Section 10, Landlord’s estopped from saying that ihe te = 
i i ancy isother than that upon the foo ee 
aan 21900. 1 Q.B., 426. ‘‘Itisim- ing of which he allowed the pro ° orb 
Spgs = possible to say,” observed Channel, to be sold to the pu-chaser.”” Rem pe 5 
; Jayat P- 429, ** that the tenant is not 3 13M. & W., 285 [1844]. e 5 a a 2 
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proceeds to observe that the surrender is not the result of in- 
tention, but proceeds from the act being one of those which 
anciently were acts of notoriety not less solemn than the execu- 

tion of a deed. There has been much conflict as to whether Implied sur- 
a surrender by operation of law takes place where the landlord ""¢*™ 
enters himself by agreement with the tenant,’ and where a third 
person is introduced as tenant by agreement.? Implied sur- 
render is, however, expressly recognised in the Transfer of 
Property Act® as one of the modes by which a lease of immove- 

able property determines, and it is conceived that, in this 
country, what may amount to a surrender will always be a 
question of intention, and that the ordinary rules of estoppel 

by conduct will apply, the question being one of fact, whether 

the relation of landlord and tenant has been created or not. * 


SECTION 6. Cases of Adverse Possession. 


The authorities” shew that a tenant in India is not precluded Tenant, 
by an admission of tenancy from showing that the nature of the agevitd Aine 


tenancy asserted by him to the knowledge of the landlord has ting i ane? fe 
been adverse to the landlord’s right to evict. There can be aaRS Sa 


adverse possession of a limited interest as well as of the full poai peo 
owner's title. Therefore, ina case where a defendant agreed to sion. But it 
go into possession, under rules which would give him a perman- eis 
ent tenancy, of worthless and barren land which he converted and the land- 
; oe 3 ord must 
into a thriving colony, he was held to have claimed and estab- know of it. 
lished by adverse possession a right to hold these lands as - 
against the plaintiff as a permanent tenant.’ The question in 
such cases will be not what was the right which actually existed 
at the beginning of the tenancy, but what was the right which 


the tenant openly enjoyed to the knowledge of the owner or 


1 See Grimman v. Legge, 8 B. & C., ston’s case, 2 Sm. L. Ca., llth ed. 


324 [1828]. 744—865. Š 

2 Nickells v. Atherstone, L. R., 10 5 See the cases cited by Batty, 
Q. B., 944 [1847]. J., in the next case at pp. 536, 537 of 
Ps Ivor 1882, s. 111 (e) & (f). the report. 


+ The questions arising out of Lyon 6 Thakore Fatesingji v. Baman d. 
v. Reed, are el@borately discussed Dulal, 27 Bom., 515 [1903]. 
in the notes to the Duchess of King- e 


~ 
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- 


his representative for the time being. The bare belief 
of the tenant that he has an adverse title could avail 
him nothing unless he could show he was intentionally 
induced by the owner so as to bring Section 116 into 
operation. Similarly, the bare knowledge of the owner that 
the tenant proposes to rely on a particular title would not 
make -the possession adverse, because the owner might well 
await the actual infringement of his own rights. But where ` 
the tenant, or a manager, or agent openly, and unequivocally, 
and clearly asserts and enjoys interest claimable only on 
the basis of a particular title, his possession has become 
adverse.’ 

But it is otherwise where a person obtains possession as ten- 
ant for life under a deed or will, though it did not operate to 
pass the land in question. His mouth is shut because he 
has availed himself of the settlement for the purpose of obtain- 
ing possession of the land, and he cannot afterwards seek to in- 
validate that which enabled him to obtain possession, and this 
though he may have acquired a title by adverse possession. 
The title of his grantor may be extinguished, but he cannot 
claim by possession an interest different from that which he 
would have taken if the property had passed by the will or 
deed. And anyone who gains possession through him is bound 
by the same principle of estoppel.2 The Statue of Limitation 
can never be so construed so as to permit a tenant to enter 
under a particular title and then say that his possession was 
unlawful, and plead adverse possession.? This would be con- 
trary to the wholesome doctrine of estoppel.* And the doc- 


trine in Board v. Board applies to estates taken under any 
instrument.° è 


er ce re 





= — e. = 


ee 
aa Gg 
1 See the remarks of Batty, J., in 94; ae: v. Hawksbee, 11 Hare. — re 
the case last cited at pp. 539, 540 230 [1853], where rent was paid. See = 
of the report. See also Raghunathji Board v. Board, L. R., 9 Q. B., 49 
v. Virjivandas, T Bom., L. R. 836 [1873]. 










[1905], the case of a manager or 8 See Anstee v. Nelms, 1 H. chew eed 
. at p- 232; 26 L. J. (Ex.) at p- o> er 
2 Dalton v. Fitzgerald, 1897,2Ch., [1856]. Board v. Board, pp. 53, 54.38 EPs 
86; see per Lopes, L. J., at pp. 93, + Board v. Boaré, at p. i: a . 
5 Dalton v. Fitzgerald, at p. 95. 
; iS 
* į : = 
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+ 


Where a tenant sells a non-transferable holding and pays Tenant, in- 


| in i ual sal 
the money into court to satisfy a decree for arrears of rent, the Jana ae 


~ 


landlord, by accepting the money, does not preclude himself 
from ejecting the tenant.! 


SECTION 7. Payment of Rent. 


“To pass to the estoppel by payment of rent.* Payment of Ht es- 
; à ia. 5 y > : toppel by 
rent is evidence of permissive occupation, and in all cases fur- at GE 


nishes a strong presumption against the tenant. It furnishes 
the landlord with a prima facie case, but the circumstance is 
always open to explanation ; and where rent has been paid 
under a mistake or upon a misrepresentation, it is open to the 
tenant to rebut the presumption.? A voluntary payment made 
under a supposed legal liability creates no obligation at all.* 
It is necessary, however, for the tenant to make out a strong 
case.” The authorities have been recently considered in Ser- 
jeant v. Nash, Field & Co. by the Court of Appeal in England. 
The limits of the rule are well stated by Lord Cranworth in Payment 


A Q 1 Mie must have 
Attorney-General v. Stephens. In order to make the payment Peen made 
of rent operate as an estoppel, it is essential to make out that as for rent 
due without 
= vine = —_——----———. misrepresen- 


F - > tati nd 
1 Robert Wilson v. Radha Dulari- cipal tax for one year without protest beasts dA 


Koer, 2 C. W. N., 63 [1897], and see did not create any estoppel in a suit mistake. 

cases there cited as to abandonment to recover asum paid in a subsequen 

of holding. year under protest, since the levy of 
2 The reason for the rule is well put each year’s tax creates a separate 

by Park, J., in Gravenor v. Woodhouse cause of action. 

[1 Bing., 42 (1822)]: ‘“* Although on 3 Gravenor v. Woodhouse, 1 Bing., 

the one hand the general rule is most 38 (42) [1822]; Rogers v. Pitcher, 6 


wise and politic in not allowing Taunt, 202 [1815]. "E 
a tenant lightly to use to his land- + Batten Pool v. Kennedy, 1907, 

lord’s detriment that title the pos- 1 Ch., 256. 

sés3ion of which he has entrusted to 5 Rogers v. Pitcher, per Chamber. 


him, so, on the other, it is most just J., at p. 209. 
so far to guard the tenant, that he 6 1903. 2K. B., 305: 72L.3.K.B., 
may not be carelessly put into the 630; approving Fenner v. Duplock. 
hazardous situation of paying his 2 Bing. 10 [1824], and Grimwood 
rent twice over, and being put to the v. Moss, L. R., 7C. P., 360 [1872]. 
trouble and expense of an action to See the cases collected in Walton v. 
recover that which he may have been Waterhouse, 2 Williams’ Saunders, 
compelled to pay. In Pitamberdas 1871 ed., p. 826. 

v. Jambusar, 17 Bom., 510 [1892], it 76 DeG., M. & G., I11 (136) 
was held that the payment of a muni- [1855]. 


« 
e. 
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the payments have been made as for rent due in respect of land a 
heldas a saia bebus solvitur, solvitur secundum animum pE 
solventis ų “f and if, on looking to the facts it is plain that | a 
the payments have been made (secundum animum solventium) ee 

P 


Where the tenant has, by the direction of his landlord, paid 


E E + 

ee. not for rent, but on another account, the doctrine of estoppel — A 

i arising from payment of rent has no place.’ a 
R a 


rent to a third person, the landlord is estopped from recovering ae 

so much of the rent as the tenant has paid, or made himself n 

liable to pay, in consequence of that representation. !? e ee 

Unexplained Where rent is not shewn to have been paid under any mis- | 

e °! take, that circumstance alone has been held to amount to an E 

estoppel. In Vasudev Daji Babaji Ranu, the plaintiff sued Ee 

in ejectment alleging that his agent had let to the defendant _ 

for three years, and that the defendant was holding 

over and refused to vacate, and that judgment had been 

recovered for rent in respect of the same piece of land by | 

HRs the plaintiff's agent. The defendant’s case was that the 

land had been mortgaged to the plaintiff’s father and subse- | 

* quently released, but he admitted the payment of rent since ~- 

the judgment. Both the lower courts found the lease to | 

be a forgery, and the defendant was not represented in spe 

ial appeal. The High Court decreed the appeal, observing : 

Bean: ** In regard to the existence of a tenancy, we find that not only _ 

Se was a decree for rent made and enforced against the defendant 
in 1863, but in his deposition given in the present suit in 1868, — A 

= the defendant admits that he has ever since paid rent regularly 

Pr - to the plaintiff, and he offers no explanation whatever of his 4 

having done so. Without deciding positively what may be the Bes. 
legal effect of the Mamlatdar’s decision, we think that the ¢ en $ 

fendant is precluded, by the unexplained payment of rent, 
from disputing the plaintiff’s title in the present suit : Coo per 


| y Blandy 3 Dog d. Marlow v. Wiggins.* The defendant n must 
2 


























ah Whales A C.B.,N. ine Bean Rivne hte we BABRI e Li ee 
209 [1861]. As to conduct not suffi- 250 [1893]. | Tk 
cient to bar a landlord’s legal rights 2 8Bom., H. iG. (A Gj 


whereno question of limitation arises, A i Bmg N. di, jee (183: 
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give up possession to the plaintiff, and then, if he has any title 
aliunde, that title may be tried in a suit of ejectment brought 
by him against the present plaintiff: Doed. Knight v. Lady 
Smythe.” ' 

In the above case it is conceived no estoppel would have Exception. 
arisen had the tenant shewn that the payments were made by ine 
nristake founded upon fraud of the plaintiff. In Doed. Marlow tation on the 

thes part of the 

v. Wiggins Lord Denman, C. J., observed: ‘‘ Thompson jandlord or 
having possession under the testator, the lessor of the plaintiff ie cael EE 
comes in and claims to be devisee. Thompson admits him to the tenant 
be so, andthe admission is acted upon. Afterwards it is con- pope anoi 
tended that the will is a nullity. A case may indeed be sup- 

posed where evidence of this kind might be admissible ; as if it E 
appeared that the party claiming as devisee had been guilty of a 

fraud in the making of a will and in falsely representing it to bea 

valid one. I can conceive that, under such circumstances, evi- 

dence of the fraud in respect of the will might properly form part 

of the tenant’s case. But no such evidence is offered here. 

The only attempt was to prove that the will in question was 

legally no will.’ And Patteson, J., added: ‘‘ As to the estop- 

pel, there was no mistake of facts in this case. Thompson was 

devisee, whether the will were sustained or not. If he had 
represented himself to the tenant as devisee, and another person 

had really been so, there would have been a misrepresentation , 

and the tenant would not have been bound.’’ 

In Cooper v. Blandy,*? Cooper came into possession under 

Perry and Nightingale who had paid rent under distress to- 
Blandy. Blandy put in evidence a lease shewing that he had | 
no title to distrain, and the plaintiff sought to avail himself of 
this evidence. It was held that he could not. ‘‘ AS a general 

rule,’ said Bosanquet, J., ‘‘ it is not competent to a tenant, 


after submitting to a distress or payment of rent, to dispute his = = 


landlord’s title. There are exceptions to that rule, but this is ae oe 
not one of them. It is not the case where a paramount title se 
has been established ; the landlord’s title has not expired; nor Ž 


— MM ay —_ TE eee 
ee a a i aM a a _ - = —— o 


i 4 M. & S® 347 [1815}. 2 4 Q. B., 367 [1843]. 
3 1 Bing., N. C., 45 [1834]. 
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has there been any payment by mistake. It is nothing more 
than the case of a tenant picking a hole in the title of a person 
to whom his predecessors have paid rent without objection.” 
So where a tenant has paid rent under a mistake to a person 
professing to claim under his original lessor, the tenant may call 
upon the person claiming the land to prove his title, and he will 
not be precluded from so doing by the payment of rent or othér 
acts which might, under some circumstances, amount to an es- 
toppel." The estoppel may be displaced not merely by actual 
misrepresentation on the part of the landlord, but by the 
tenant's mistake or misapprehension proceeding from his igno- 
rance of the title of the party claiming the rent.? The tenant 
may explain and render inconclusive acts done through mistake 
or misapprehension .® 
The above exception is illustrated in the case of Banee Madhab 


$ Ghose v. Thakur Doss Mundul* The plaintiff sued as putnidar 


of certain property granted to him by the widow of one of four 
brothers. The tenant denied the widow’s right to grant a putni, 
and stated that the whole rent had always been paid to the kurta 
of the family who intervened and produced the will of Sreekissen 
which showed that his widow had no power of alienation. Sir 
Barnes Peacock, in delivering the judgment of the Full Bench, 
observed : * ‘According to English law if a man takes land from 
another as his tenant he is estopped from denying the title of that 


person. But if he takes land from one person and afterwards — 


pays rent to another, believing that other to be the representa- 


tive of the person from whom he took the land, heis not es- - 


topped, ina suit for rent subsequently becoming due, from 
proving that the person to whom he so paid rent was not the 


legal representative of the person from whom he took: for- 
example, if a man pays rent to another, believing him to be the © 





1 Jew v. Wood, 1 Cr. & Ph., 185 v. Surendranath Sinha, 7 C. W. Ny 


(194) [1841]. 596 [ 1903). 
2 Jew v. Wood ; Rogers v. Pitcher, 6 8 Doed. Plevin v. Brown, 7 Ad. &E., 


Taunt., 202 [1815]; Fenner v. Dup- 447 (450) [1837], per Lord Denman, o 


TAN 
= 


lock, 2 Bing., 10 [1824]; Gregory v. C.J. 7 


Doidge, 3 Bing., 474 [1826]. Seethis + B. L. R. Supí, Vol. 588 (F. B) aoe 


last case observed upon in Ketu Das [1866]. 
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heir-at-law of his deceased landlord, and afterwards discovers 
that he is not the heir-at-law, or that the landlord left a will,the 
tenant, ina suit for subsequent arrears of rent, would not be 
estopped from shewing that he paid the former arrear under a 
mistake, and that the person to whom he so paid had no title. 
The admission of a man’s representative character by pay- 
ment of rent to him is not conclusive, although it may amount 
to prima facie evidence. It is, like all prima facie evidence, 
liable to be rebutted, and the tenant is not estopped from 
rebutting it if he can. Therefore even if it has been proved 
that the widow in this case, after her husband’ s death, received 
one-fourth of the rent, that would not estop the tenant from 
afterwards proving that the husband had left a will by which 
he had devised his share of the estate to other persons in trust 
to apply a portion of the rents ina particular manner, and to 
pay over the residue to his widow.’’ 


So the payment for some years by tenants of a quit-rent Quit-rent, 
payment of, 


levied from their landlord by the Government does not estop 
the former when better informed of their rights from contesting 
the title of the latter. In Jesingbhai v. Hataji,' the ancestors 
of the defendants, finding themselves unable to meet the ex- 
penses attaching toa village, relinquished it to the ancestors 
of the plaintiffs, on condition of their being allowed to retain a 
third of the lands rent-free as their vánta or share, subject to no 
other condition than a house-tax. It was held that no relation 
of landlord and tenant was created thereby between the parties. 
and the fact that the defendants had made several payments on 
account of quit-rent to the plaintiffs, did not estop the defen- 
dants from refusing to pay further, or from asking the Govern- 
ment to grant asanad to them in respect of the land in their 
possession. 


Where, however, rent was not shewn to have been paid, and Offer to cee 
the plaintiff relied upon an application by the defendant to the "™™ 


Collector for a tenure offering to pay rent for the same, and it 
appeared that the Government were not in a position to grant 
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1 4 Bom., 79 [1879]. 


a a 










96 LANDLORD AND TENANT. [PART I. 


the tenure, it was held that the defendant was in no way bound 

by an offer made under the impression that the power of crea- 
tion was with the Government, and that no question of ~— 
estoppel arose.’ 

Presumption In Fenner v. Duplock, the lessee continued to pay rent to his 


aren bə lessor after the title of the latter had expired, in ignorance of 
rebutted. the nature of the lessor’s title. ‘* Although,’ said Best, C. J+, 
| ‘a tenant may shew that his landlord’s title has expired, yet 
if he enters on a new tenancy he shall be bound ; but before he 


can be so bound, it must appear that he was acquainted with 
all the circumstances of the landlord’s title ; the landlord before 
| he enters into any new contract must say openly, ‘ My for- 
mer title is at an end: will you, notwithstanding, go on?’ 
The defendant in the present case knew that his title was at an 
end : was it honest in him to persist in his claim, and to call for 
rent under such circumstances ? .... Payment of rent may 
indeed be evidence of an attornment ; but before we can decide 
whether an attornment took place, we must look at the circum- 
stances and see whether they do not rebut the presumption of 
an attornment.’ 


) 
| 
. 
| 
f 


SECTION 8. Derivative Title. 


Tenant may The next case to be examined is where the tenant has come 


shew that he . A 
manips into possession under a former owner. In such a case the tenant 


og does not attempt to question the title under which he received 
merowner. possession. The rule, therefore, which permits the tenant tf: 


shew that he has acted under a mistake is only an apparent — | 5 






















exception to the general rule which precludes him from ceni 2 
) ing his lessor’s title. r Sr 

~ Comish v. This proposition is illustrated by the case of Cornish v. Va 
= __ fisesy. Searell“ The defendant in that case, being tenant of premises RE 
oa under a lease from his father, agreed to attorn to the plain ¥ Se 


Eas os ia i but his lease was never surrendered, and he was still liable k bysa 
Sa law to pay rent to his lessor and to perform the a x 


uae 


1 Brijonath Chowdhry v. Lall Meah 3 8 B. & C., 471 [1828]. S 
 Munneepooree, l4 W. E; 391 [1870]. Collector of Allahabud v- Suraj? l; 


ES _ 2 2 Bing., 10 JENERE TEE N E A NW. PARNE: R., § 33E 
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“It has been said,’’ observed Bayley, J., ‘* that the defen- 
dant, having agreed to become tenant to the plaintiffs, cannot 
dispute their title. Ifthe defendant had received possession 
from them, he could not have disputed their title. In Rogers v. 
Pitcher ' and Gravenor v. Woodhouse? the distinction is pointed 
out between the case where a person has actually received poss- 
ession from one who has no title, and the case where he has 
merely attorned, through mistake, to one who has no title. In 
the former case the tenant cannot (except under very special 
circumstances) dispute the title ; in the latter he may.’’ The 
lease being an existing lease, was an answer to the action, inas- 
much as it thereby appeared that the title to receive the rent 
was in a third person. 

A tenant already in possession may shew that his landlord 
has no derivative title from the person through whom he pro- 
fesses to derive his title. In Doe d. Higginbotham v. Barton °? 
one Morton, being seised in fee of the premises, mortgaged 
them to one Woodhead in 1821, and remained in possession. 
In 1829 Morton mortgaged the same premises to the lessor of 
the plaintiff Higginbotham, having previously to that date 
demised a portion of the premises to Barton. Subsequently 
to 1829, Higginbotham received rent from Barton, and de- 
mised the remainder of the premises to a person through 
whom the other defendant, Warburton. claimed. In 1835, 
Woodhead gave notice to the defendants to pay rent to 
him, and received the rents accordingly. Higginbotham 
afterwards served the defendants with notices to quit, 
and brought an action of ejectment. It was argued that 
the defendants could not set up the prior mortgage, be- 
cause the effect of such a defence would be to deny that Morton 
and his assignee had a right to demise, and that this evidence 

should be excluded. The defendants contended that the mort- 
gage to Woodhead and the payment of rent to him did not 
amount to disputing that the lessor of the plaintiff ever had 





L 6 Taunte 202 [1815]. 2 1 Bing., 38 [1822]. 
3 11 Ad. & E., 307 [1840]. 
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Lal Mahom- Setting up another title, was recognised in the case of Lal Mo- z 
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title, but, on the contrary, shewed that he had a defeasible 
title. and that his title had been defeated. 
Lord Denman, in delivering the judgment of the Court of rg 


‘King’s Bench, observed : ‘*‘ Supposing the facts to be as above 


stated, it is clear that the lessor of the plaintiff never had any 
legal estate ; and he must rely on the rule with regard to land- 
lord and tenant. That rule is fully established, viz., that the 
tenant cannot deny that the person, by whom he was let into 
possession, had title at that time, but he may shew that such 
title is determined—Doe d. Knight v. Lady Smythe.! With res- 
pect to the title of a person to whom the tenant has paid rent, 
but by whom he was not let into possession, he is not concluded 
by such payment of rent if he can shew that it was paid under a 
mistake. . . . The tenant, therefore, may be said to satisfy 
the rule when he admits that, at the time when he was letinto 
possession, the person who so let him in was mortgagor in pos- 
session, not treated as trespasser, and so had title to confer on 
him, the tenant, legal possession; and yet may go on to shew 
that subsequently he has been treated as a trespasser, where- 
by his (the mortgagor’s) title and the tenant’s rightful posses- 
sion under him, have been determined.’™>? The court ac- 
cordingly made the rule absolute for a new trial on the ground 
that the evidence excluded might have shewn that Woodhead 
had treated the lessor of the plaintiff as a trespasser.” 

The rule that a tenant already in possession, who has executed 
a kabuliyat in favour of, and paid rent to, one who claims un- 
der a derivative title from the last owner, is not estopped from 


homed v. Kallanus. The pee claimed under an ijara bee : a 





1 4 M. & S., 347 [1815]. at all events, the mortgagee may páči 

2 Upon this point the Chief Justice entitled to sue the tenant for use and ž 
said : ‘‘ It is conceded on all hands occupation. Therefore, under the 
that when a lease is made by the circumstances of this case, it is ar ae 
mortgagor subsequently to the mort- that Woodhead was entitled to the — 
gage, and the mortgagee afterwards profits of the land, and — he Si 
requires the rent to be paid to him, defendants were rightin paying Fine E 
and it is paid accordingly, as here, those profits whether arto called oe 
the relation of landlord and tenant rent or not.” . koe. 
may arise between the parties. Or, 8 11 Calc., 519 {1885}. 


gÀ 
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tah, and stated that the defendant had executed a kabuliyat in 
his favour and had paid rent to him. The defendant admitted 
the payment of rent, but alleged that the kabuliyat had been ob- 
tained by coercion. The defendant in special appeal contend- 
ed, upon the authority of Lodai Mollah v. Kally Dass Roy,’ 
that he was entitled to prove the title of the persons set up by 
him, notwithstanding the execution of the kabuliyat in favour 
of the plaintiff who claimed under a derivative title. For the 
plaintiff it was urged that the doctrine of estoppel should not 
be confined to cases between the tenant and the person who 
has let him into possession, and that Section 116 operated as a 
bar. Thedefendantin reply relied upon Cornish v. Searell? as 
being in point, and contended that there is no estoppel against 
disputing a derivative title ; that a tenant is at liberty to admit 
derivation of title, and set up the fact that the landlord’s title 
is forfeited to another. The defendant’s argument prevailed, 
the court? holding that the words, ‘‘ at the beginning of the 
tenancy `’ in Section 116, only apply to cases in which the ten- 
ants are put into possession of the tenancy by the person to 
whom they have attorned, and not to a case where the tenants 
have previously been in possession.’ 

This case was observed upon recently in Ketu Das v. Suren- 
dra Nath Sinha * where it was contended, upon the authority 
of Kallanus’ case, that a tenant who was not inducted by the 
lessor can always show the latter’s want of title, and that it is 
not necessary for him to allege and prove coercion, fraud, mis- 
take, or misrepresentation or any other circumstance invalid- 
ating the contract. For this wide proposition, the learned 
Judge held Kallanus’ case to be no authority. Their Lordships 


1 $ Calc., 238 [1881]. 
2 SB. & C., 471 [1828]. 
3 MeDonell v. Macpherson, JJ. 

_ * “Tt cannot be said that there was 
any such contract between the parties 
as would estop the defendant from 
denying the plaintiff's title, inasmuch 
as no cOnsideration was given. Had 
the plaintiff indected the defendant 
into possession, the giving of the 


possession would have been the con- 
sideration ; but the defendant was 
in possession before, and all that he 
did was to give a kabuliyat to a person 
claiming a derivative title from the 
last owner. This title the defendant 
now wishes to dispute, and we think 
that he is entitled to’’—Per Cur., 
p. 523, 4. } 
6 7 C. W. N., 596 [1903]. 
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(Brett and Mitra, JJ.) said: ‘“ We do not suppose that the 
learned Judges intended to lay down that a person in occupa- 


tion of land may select his rent-receiver and execute a 


solemn agreement promising to pay him rent for a time with 
full knowledge that he had no right to the land, and there- 
after, at any time,decline to pay him rent, pleading want 
of title in him and without attempting to show any 
other circumstance which would invalidate the contract of 
tenancy.’ 

The case of Ford v. Ager' is an authority that a tenant 
may. without disputing the title of his landlord. shew an 
affirmative title in himself from which any title the landlord 
had was derived. That was an ejectment for a cottage and 
garden. The owner in fee, Robert Ford, put his illegitimate 
son Quinton into possession, and afterwards mortgaged the 
premises. Quinton, having remained in possession for many 
years without paying rent or acknowledging his father’s 
title. conveyed in fee to the plaintiff, and after attorning 
to him as his tenant, gave up possession to the representative 


of the mortgagor and the executorof the mortgagee (whose- 


mortgage had been kept alive by payment of interest), and 
they conveyed their interests to the defendants. A verdict 
being entered for the plaintiff, a rule for a non-suit was ob- 
tained, when it was contended that the defendants were es- 
topped from denying the plaintiff’s title until they restored 
possession of the land.* The Court of Exchequer® held that 
the objection, that before any question of title was gone 
into the defendants must restore possession, had not been 
sustained, and that upon the merits the plaintiff had no title 
against those claiming under the mortgagee. Channell, B., 
observed : ‘‘ I do not dispute the authority of Doe d. Bullen v. 
Milis*; but the present case appears to me distinguishable. 


eS 


1 2H. & C., 279 [1863]. Bayley v. Bradley, 5 C. B., 396 (400) 
2 See Doe d. Bullen v. Mills, 2 [1848]. 


A & E., 17 [1834]; Doe d. Johnson 8 Pollock, C. B., Channell and o 


v. Baytup, 3 A. & E., 188 [1835]; Bramwell, B. B. ; 
4 2 Ad. & E., 17 [1834]. 
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Although up to a certain point it resembles that case in its 
facts, it differs in the circumstances under which the plain- 
tiff’s tenant was originally let into possession. The defend- 
ants do not seek to dispute the plaintiff’s title, but to shew an 
affirmative title in themselves, from which any title the 
plaintiff had was derived.’’ 


SECTION 9. Benami Title. 


In this country the doctrine that a tenant may explain the Benami title 


benami title of his landlord has been allowed to vary the rule 


of landlord 


that a lessee may not question his lessor’s title. In the case shewn : Don- 
of Donzelle v. Kedarnath Chuckerbutty ' the plaintiff sued, as Kedarnath 


the putnidar of one Anusul Burkut under a kabuliyat granted 
by the defendant in her favour, to recover arrears of rent. 
The defendant pleaded that Golam Hossein, the husband of 
Anusul Burkut, was in his lifetime the real owner of the pro- 
perty, and that Anusul Burkut was a mere benamidar for him ; 
that, after his death, quarrels had arisen between Anusul Bur- 
kutand her co-widow who had taken possession of fifteen 
annas of the property, and from whom the defendant had 
since taken a putni. The defendant only admitted Anusul to 
be the proprietress of a one-anna share under the Mohomedan 
Law, and prayed that she might be allowed to explain 
the real nature of the lease under which the plaintiff 
claimed. 

The lower courts declined to go behind the kabuliyat, and 
examine the real state of the title, upon the principle of es- 
toppel. The defendant appealed on the ground that the ques- 
tion as to who the real owner was had never been tried. The 
case was fully argued, and the arguments are instructive. 
For the respondent it was contended that a tenant could not 
be allowed to adduce parol evidence to contradict the title of 
his lessor admitted by a written document. The judgment 
of Paul, J., deals chiefly with this aspect of the case, and 
will require to be noticed in a subsequent chapter. That of 





nal 
1 7 B. È R., 720; 20 W. R., 235 [1871]. 


~ - 


butty [1871]. 
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Bayley, J., which bears upon the present subject, states with 
great clearness the grounds of the decision. 

The principle upon which the decision proceeded is that the 
tween the tenant, having paid rent to a benamidar under a mistake as to 
dar the true state of the title, and being in fact liable to 


or the ten- : 
ût. pay rent to the real owner, may be permitted to shew the... 
not set up 
benamé title 
against land- 
lord. 


is no 
tract be 


A tenant will not be permitted, however. to pick a hole in the 
landlord’s title where he has acknowledged him as such under 
no misapprehension as tohisreal rights. This is shewn by the 
case of SabuKtulla v. Hari! where the plaintiff sued to recover 
possession of certain buildings and land in respect of which 
the defendant had for several years paidrent. The defendant 
set up a prior benam? conveyance as justifying his possession. 
It was found that the plaintiff's father, with a view to pre- 
serving the property from attachment, had conveyed it to 
the defendant for a nominal consideration, the defendant re- 
maining in possession and paying rent. The defendant 
claimed that the plaintiff was estopped from shewing the 
conveyance to be anullity, but the court refused to entertain 
this contention, holding that the relationship of landlord and 
tenant existed between the parties.® 

It is suggested that a tenant may be estopped from objecting 
to the terms of a lease by reason of the fact that he or his pre- 
decessor has already accepted leases on similar terms and has 


Tenant's con- 

- duct as to 
terms of 
lease. 








———$—— 


1 10C. L. R., 199(1882}. ground and claims that the plaintiff 


2 ** The case is that of a tenant who, 
having got possession of the holding 
as a tenant, and having paid rent for 
several years, refuses to continue to 
pay rent and sets up a benami deed 
by which, before the commencement 
of the tenancy, the plaintiff’s father 
had purported to convey the leased 
premises to the tenant. We think 
that, under these circumstances, the 
£ plaintiff is entitled to recover. He 

sues on his lease ; when the convey- 
ance is found to be a mere colourable 
transaction, the defendant shifts his 


r 





not entitled to do’ ‘Per Cur., al et 


is precluded from shewing it to be a 
nullity. This is a state of things 
quite different from those cases in - 

which money has passed under a — 
fraudulent transaction, and one party — 
to the fraud seeks to recoverit. Here 
the defendant, being in as a tenant, 
fraudulently sets up a benami deed, — a 
first as being bond fide, and for valg == R F 
able consideration, next aS estopping ee 
the plaintiff from asserting the ton- =e 
ancy. This, in our opinion, he is 


ASRM A iLL a ia 







p. 200. S. 
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led his landlord to believe that sucha lease will not be objected 
to.' 


SECTION 10. Landlord’s Estoppel. 


The estoppel against a LANDLORD isa branch of title by es- 
toppel, and is of this nature.” When the grantor, bya recital, 
or by an intention to be gathered from the scope and object of 
an instrument, or by any other circumstances reasonably fo 
be inferred, is shewn to have stated that he is seised of a speci- 
fic estate, and the court finds that the parties proceeded upon 
the assumption that such an estate was to pass, an estate by 
estoppel is created between the parties and those claiming under 
them, in respect of any after-acquired interest of the grantor ; 
the newly acquired title being said to ‘feed the estoppel.” The 
principle is that one, who has permitted another to act upon the 
belief that he possesses a specific title or interest, shall not 
afterwards be heard to say that he had no such interest ; and 
the after-acquired title enures for the benefit of the grantee. 

But few illustrations of this well-known doctrine are to be 
found among the Indian cases. The facts in Kurn Chowbey v. 
Jankee Pershad® were as follows : One Akbar Ali, who farmed a 
mouzah in mustagiri, granted to the Rajah of Huldee sub-leases 
to subsist so long as he paid a certain annual rent. The Rajah 
held the lands in mustagiri during his life, and in 1835 the mana- 
ger of his estates leased the lands by certain deeds to the 





i Sree Sankarachari vw. Varuda 
Pillai, 27 Mad., 333 [1903;; Zamin- 
dar of Ettayapuram v. Sankarappa 
Reddiar, 27 Mad., 483 [1903]. 

2 Bigelow on Estoppel, 5th ed., 
390. See Trivivan v. Lawrence, 2 
Sm. L. Ca., llth ed., at p. 743. ‘‘ As 


ment is maintainable upon the mere 
estoppel ``; also Williams’ Saunders 
(1871), 830, in the notes to Walton v. 
Waterhouse; also Webb v. Austin, 
7 Man. & Gr., 701 (724) [1844], where 
the lessor had mortgaged the premises 
previous to the lease, but the mort- 


if a man makes a leas by indenture 
of D, in which he hath nothing, and 
after purchases D in fee, and after 
bargains and sells it to A and his 
heirs, 4 shall be bound by the estop- 
pel; and that where an estoppel 
works on the interest of the lands, it 
runs with the lardinto whose hands 
soever the land comes, and an eject- 


gagees being willing to make a good 
title to the purchaser, it was held by 
Tindal, C. J., that the lease, though 
originally a lease by estoppel, w 
convertible into a lease in interest by 
the concurrence of the mortgagees ; 
also Bacon’s Abridgment, Leases (O). 

8 1 Agra (N.-W.P.), 164 EiSeer 
Turner and Spankie, JJ. 
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defendant’s ancestor in perpetuity. In 1840 Government 
conferred proprietary rights on the then Rajah, subject to the 
mustagirt of Akbar, and in 1841 the plaintiff’s ancestor’s name 
and the terms of the above deed were recorded in the settle- 
ment papers. In 1854 the plaintiff purchased at auction the 
rights of the Rajah acquired under the settlement in 1841, but 
the rights of the Rajah as sub-lessee were not sold. Akbar 
subsequently put an end to the Rajah’s sub-lease for non- 
payment of rent and sub-leased to the plaintiff, and in 1862 
surrendered his mustagiri, whereupon the plaintiff sued to have 
the leases of 1835set aside. It was held that when the Rajah 
in 1840 acquired proprietary rights from Government sufficient 
to support the grant professed to be made to the defendant’s 
ancestor in 1835, that grant would enure for the benefit of the 
defendant; the Rajah and the plaintiff who derived his title 
under him being estopped from denying the title conferred on 
the defendant by the deeds of 1835. Similarly, in Kazee 
Abdul Mannah v. Buroda Kant Banerjee,' the lessors of the 
defendant's vendor granted a mokurraree pottah at a time when 
they held the property under a temporary settlement, but 
subsequently obtained from Government permanent rights. 
It was held that they could not question the validity of the 
pottah previously granted by them. 

The rule is, however, embodied in Section 43 of the Transfer 
of Property Act,” and in Section 18 of the Specific Relief Act.§ 

Closely allied to this are the cases decided on the principle 
that a grantor may not derogate from his grant. 

So a landlord who mortgaged his zemindari together with his 
sir land and afterwards lost his zemindari rights and became 
ex-proprietary tenant of the sir, was not allowed to surrender 
the last-mentioned interest and thereby defeat his mortgagee’s 


1 15 W. R., 394 [1871], Ainslieand stance of an execution-creditor— 
Paul, JJ. Alukmonee Dabee v. Baney Madhab 

2 Act IV of 1882. Previous to that Chuckerbutty, I. L. R., 4 Calc., 677 
enactment it was held that the rule [1878]. That, however, was not a 
does not apply to a compulsory sael - case of landlord and tenant. 
made through the court at the ìn- 3 Act I of 1877. 
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rights ; the mortgage being held to take effect as a mortgage 
of the ex-proprietary rights.! Itisa broad principle of equity, 
justice and commonsense that a man having created a tenancy 
in favour of another to whom he sub-lets, shall not, without the 
consent of that other, be allowed voluntarily to relinquish his 
tenancy and his title to the detriment of the sub-lease.* 


SECTION 11. Questions Regarding Permanency of Tenures. 


Numerous cases have arisen in this country, many of them in Permanency 
; n tee À y of tenure— 
connection with Land Acquisition proceedings, with reference ases of con- 
to permanent tenures or interests in land whether created by ponte 
the original grant, or to be inferred from the conduct of the 
parties, by reason of the representations or ratification of the 
landlord, or by permission. express or implied, to erect build- 
ings. Insome of these cases the origin of the grant is lost in 
obscurity: in all of them fixity of rent, frequent transfers, and 
long undisturbed possession are elements to be considered: 
and these matters assume great importance so long as the 
origin of the tenancy is not known. The estoppel in such 
cases is founded on the contract between the parties. 

The first question which has to be determined is whether the Where the 
origin of the tenancy is known or not. If itis known, the terms Coca a 
of the grant are the best evidence of the nature of the grant. grant can be 

_, ascertained, 
Thus the use of the word mokureree does not necessarily such grant 
imply perpetuity,’ nor do the words istemrari mokureree, cutee 
unless words of inheritance such as ha furzandan, or naslan 
bad naslan are used; but without the latter, the other terms 
of the instrument, the circumstances under which it was made, 
or the conduct of the parties, may shew their intention with 
sufficient certainty to enable the court to pronounce the grant 
to be perpetual.* 


The use of the word istemrari does not ex vi termini cause the 





1 Sham Das v. Batul Bibi, 24 All., Nawab Jafur Hossein Khan,5M.1.A., 
538 [1902]. 467 [1854]: Sheo Pershad Singh v. 
3 Badri Prasad v. Sheodhiar, 18 Kally Dass Singh, 5 Cale., 543 [1879]. 
All., 354 [1896] and cases there + Tulshi Pershad Singh v. Ram- 
cited. . s narain Singh, 12 Calc., 117; L. R., 
3 The Government of Bengal v. 121. A., 205 [1885]. | 
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instrument to create an estate of inheritance in the grantee,! 
and even the use of the word hamesha in a grant of an- 
allowance from a proprietor is not inconsistent with its restric- 
tion to the life of the grantee.» The words ijara potta 
(fixed, permanent) have been held to be nearly equivalent to 
the words tstemrari mokureree common in instruments | 
which come before the High Court of Bengal.* Where 4 
tenant alleging himself to be a ghatwal compromised a suit, 
receiving a mokureree potta, the Privy Council held that the 
potta must be given effect to as it stood, and that he had 
secured only a tenancy for his own life. But where the dura- 
tion of the term is capable of being ascertained by reference to 
the interest which the grantor himself has, and which the grant 
purports to convey, the rule of construction, that a grant for 
an indefinite term means only for the life of the grantee, does 
not apply.‘ l 
The cases are collectedin Agin Bindh U padhya v. Mohan 
Bikram Sħah’ and Narsingh Dyal Sahu v. Ramnarain 
Singh.’ . 
ee But where the origin is known, a conjecture of such an agree- 
| ment, founded simply on long possession at a uniform rate of 
payment, will not do. In The Secretary of State for India in 
x -Council v. Luchmeswar Singh, the Government were un- 
doubtedly tenants of the Durbhunga Raj, and it was for them 
to shew some agreement that they were to have something 
more than the ordinary tenancy from year to year. But the 
origin of the tenancy shewed that there was some under- > 
standing that the Government should have this land for the = z 
ee purposes of a stud, not that they should have it for ordinary — 3 
b agricultural or commercial purposes to make what money 
“3 they could of it. The moment it ceased to be used as a stud 





2 ~ l Gaya v. Ramjiawan Ram, 8 All., Padmanand Singh, 15 Calc., w a 
eos 569 [1886]. [1887] P. C. an 
: eee” 2 Azizunnissa v. Tasadduz Husain 5 Lekhraj Roy v. Kunhya Si ngh, 





Khan, 23 All., 324 P. C. [1901]. goss. 210;L.R., 41. A., 223 n877] Ale 
_ 5 Rajaramvy. Narasingha, 15 Mad., 6 30 Cale., 20 [1902]. E Ree: 
«199 (1891). š 7 30 Calc., 883 [1903]. 2 
me a ane Cea Partab ar ha v. -3-16 Cale., 223 pssst 
+- 
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the rights of the landlord would revert, and the benefit of the 
increased value of the land would be his. 

Similarly, in Zsmail Khan Mahomed v. L. P. D. Broughton,’ 
where tenancies were created by documents not containing 
words of inheritance and limiting the tenant’s possession to the 
term of his landlord, a matwalli, the facts were held not to war- 
rant the inference of permanency. A very similar case is 
Ismail Khan Mahomed v. Joygun Bibee, where there was 
nothing to shew that the pucca buildings standing on the land 
were erected with the landlord’s knowledge, and the land was 
always let out in ijara. In-this case the principle of equitable 
estoppel is fully stated upon a consideration of the 
authorities. 

The recent Privy Council cases of Upendra Krishna Mandal Where the 
v. Ismail Khan Mahomed? and Nilratan Mandal v. Ismail Khan 287! 


grant is lost 
Mahomed * illustrate the case of a lost grant. Frequent trans- and its terms 
fers, purporting to convey a permanent heritable interest, t 
uninterrupted payment of an unaltered rent, though the value 
of the land has enormously increased, together with a docu- 
ment evidencing recognition by the landlord bringing home 
to him the knowledge of the assertion of permanency on the 
tenant’s part, have been held to discharge the onus which 
lies on the tenant. Such cases are really cases of tenures per- 


manent from the beginning, and are cases of contract. 


And it would seem that a tenancy not originally permanent Tenancy ori- 
may become so by contract or estoppel or by adverse possession. soley 
= Although evidence of assurances by the grantors that the lease 


was intended to last as long as the sun and moon should endure 








t 5C. W. N., 846 [1901]. v. Asmatulla Sareng, 8 C. W. N., 297 

Z4 C. W. N., 210; 27 Cale., 570 [1903] permanent building; Ismail . 
[1900]. Khan Mahomed v. Srimotty Mrin- 

3 8 C. W. N., 889 [1904]. l moyi Dassi, 8 C. W. N., 301 [1903] ; 


4 8 C. W. N., 895 [1904]. Cases of Casperszv. Kedar Nath Sarbadhikari. 
this class are Winterscale v. Sarat 5 C. W. N., 858 [1901], permanent 
Chandra Banerjee, 8 C. W. N., 155 building added to by successive ten- 
[1903] mutation paita operating as. ants. 

recognition ; Ismail Khan Mahomed 





i 
i 





Occupancy 
rights recog- 
nised. 


Erection of 
structures 


permitted or in, may usefully be considered by itself. 


acquiesced 
in. 





108 LANDLORD AND TENANT. [PART I. 


would not be admissible,' and the construction of the document 
itself would be matter of law as to which there could be no es- 
toppel, the subsequent? conduct of the parties may shew the 
intention with sufficient certainty to enable the court to 
pronounce that the grant was perpetual.* And it would 
seem that such conduct may be good evidence of a new 
contract between the parties, or of adverse possession on the 
part of the tenant. 


A landlord may, by his conduct, be precluded from ejecting 
one whom he has let into possession, and may convert himself 
into a mere rent-receiver. Such a case would occur when the 
landlord acquires a large tract of land ostensibly with the 
object of cultivating it himself or by his servants or members 
of his family, but finds himself unable to do so, and therefore 
recognises the tenants, whom he brings on the land, as having 
occupancy rights.* 


SECTION 12. The Case of Permanent Structures. 


The case of permanent structures, permitted or acquiesced 
Where a landlord 
has allowed his tenants to erect buildings in the hope or en- 
couragement that they will obtain an extended term or an 
allowance for the expenditure, an estoppel may be raised in 
favour of the tenants, and the landlord may be precluded from 
saying that he did not excite such an expectation, upon the 
principle laid down by Lord Kingsdown in Ramsden v. Dyson.” 

But the mere erection of buildings by the tenant, with the 
knowledge of, and without interference by the lessor, will not 
suffice to raise the equitable right against the latter. The 
maxim quicquid inaedificatur solo, solo cedit has no appli- 











1 Balkishen Das v. Legge, 22 All., 
149; L. R., 271. A., 58 [1899]. Act 
I of 1872 § 92. 


narain Singh, 12 Calc., 117 (130) 
[1885]. 


+ See Mohesh Jha v. Manbharan 


2 See Narsingh Dyal Sahu v. 
Ramnarain Singh, 30 Cale., 883 
[1903]. 

$S Tulshi Pershad Singh v. Ram- 


Mia, 5 C. L. J.; 522 [1901]: 

EEL- Re t Bek An ee ro) 
[1866]. See Gregory v. Mighell, 18 
Ves., 328 [811]. 
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cation to the present case. The tenant may well have been 
guilty of the folly of expending money upon a title which he 
knew would, or might, soon come to an end. 

It must be clear that the tenants were induced to expend 
their money by reason of something very nearly amounting to 
an agreement or license on the part of the landlord ' before the 
erection, or a distinct acquiescence immediately afterit. It will 
be for them to prove by strong and cogent evidence, leaving no 
reasonable doubt, that they acted upon encouragement.* The 
onus will be upon them to shew facts sufficient to justify 
the legal inference that the lessor has by plain implication 
contracted that the right of tenancy should be changed into 
a right of permanent occupancy.* Where, in a suit for eject- 
ment, there was no evidence that tenants had entered on the 
land for building purposes, or had been encouraged by the 
landlord to build, it was held that the former had no equity 
as against the latter* So in Madras it was held, upon 
a finding that the landlord had stood by while the character of 
the holding was being altered, and had thereby caused a belief 
that the change had his approval, that the tenant was entitled 
to compensation for his improvements.’ Tt is conceived that 
the conduct of the landlord must be such as ‘‘ really to induce 
the person committing the act, and who might have otherwise 
sgh tl om it, to believe that he assents to its being com- 
mitted. ’ 


—_——— te - — —— - -— — = —— 


I Pilling v. Armitage. 12 Ves., 78 sad,°12 Mad., 320 [1888]; and see 
[1806] ; Ramsden v. Dyson, at p. 170. Ravi Vurma v. Mathissen,14 Mad., 
See Mold v. Wheatcroft. 27 Beav., 520 323 (mn) [1888]. 

[1859]; Plimmer v. Mayor of 5 De Bussche v. Alt, L. R.,8 Ch.D.. 
Darlington, L. R., 9 Ap. Cas.. 699 286 [1878]; Uda Begum vw. Imamud- 


din, \All., 82[1875]; and Premji Jivan 
Bhate v. Haji Cassim, 20 Bom., 298 


(711); and see Yeshwadabai v. 
Ramchandra Tukaram, 18 Bom., 


66 (78—82) [1893]. and cases there 
es 
2 See Dunn v. Spurrier. 7 Ves 

[1802]. 

3 Beni Ram v. Kundan Lal, 21 All., 
496; 3C. W. N., 502 P. C. [1899]. 

* Onkarana v. Subaji Pandurang. 
15 Bom., 71 (1899). 

5 Kunhammed v. Narayanan Mus- 


-» 236 


[1895], where delay on the part of the 
landlord was held not to deprive her 
of her right to relief. See Shibdaas 
Bandapadhya v. Bamandass Mukha- 
padhya, 8 B. L. R., 237 (242) [1871] ; 
Baney Madhab Banerjee v. Jai Krishna 
Mookerjee,7 B. L. R.,152 (158) [1869]: 
Durga Prashad Misser v. Brinda- 

bun Sookul, ib., 159. Vinayakrao v. 
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So where a landlord did not object to buildings erected by his 
tenant for a period of twenty-five years, and received rent 
during that time, it was held that even if it was not shewn that 
the land was originally granted for building purposes, the 
landlord would be precluded from ejecting the tenant without 
compensation.’ : 

The law may be taken to be established in all the Presiden- 
cies —see Ismai Kani Rowthan v. Nazarali Sahib? ; Nundo 
Kumar Nasker v. Banamali Gayan ; Municipal Corporation of 
Bombay v. Secretary of State*; and has been clearly expounded 
by the Judicial Committee in the recent case of Beni Ram v. 
Kundan, Lal.’ 

The case of building leases for commercial purposes,’ such 
as the erection of a jute mill or the construction of a dock, is 
one of increasing importance, and it will always be advisable 
to prepare the deeds with care. The case of Runga Lal Lohea 
v. John Watson,’ where permanent and costly structures were 
erected, although the lease did not itself purport to be perma- 
nent, illustrates the serious questions that may arise. These 
cases are distinguished from the case of Lala Beni Ram v. Kun- 
dan Lal* by reason of the fact that buildings of a permanent 
and costly character were all along in the contemplation of 
the parties, whereas in the Privy Council case the lessee had no 
express permission to build. The Calcutta Court has recently 
applied the useful doctrine of presumption to such cases,” but 


Vidhyashankar, 9 Bom., L. R., 404 
[1907]. In Bisheshar v. Muirhead, 
14 All., 362 [1892], the same prin- 
ciple was applied in the case of a per- 
manent lessee of agricultural land 
who commenced to build upon land 
in the possession of an occupancy 
tenant. It was held that the lessee 
was affected with notice of the plain- 
tiff’s title, and could not avail himself 


wo 


27 Mad., 211 [1903]. 
29 Calc., 871 [1902]. 
29 Bom., 580 [1904]. 
21 All., 496 [1899]. 
See the dictum of the Privy Coun- 
cil in The Secretary of State for India 
in Council v. Luchmeswar Singh, 
16 Cale., at p. 232 [1888]. 

1 2C.W.N., 718 [1898]. 
a8 3 C. W.N., 502; L. R., 26 LA, 


an e v) 


of the doctrine of acquiescence. 

1 Yeswadabai v. Ramchandra 
Tukaram, 18 Bomi, 66 [1893], and 
cases there cited ; Dattatraya v. Shri- 
dhar Narayan, 17 Bom., 736 [1892]. 


58 [1899]. 


9 Raja Promoda Nath Roy v. Sri — 
Govindo Chowdhury, 6 C. W. N., 463; — 
For previous — 
cases see Prosunno Coomar Chatterjee — 


32 Calc., 648 [1905]. 
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lessees would do well to see that their grants are in proper 
form. 

In any event where a person is in possession of land under 
any bond fide claim of title, and erects buildings thereon, he is- 
entitled either to remoye the materials, or to obtain compensa- 
tion for their value in case the owner of the soil desires the 
building to remain for his benefit.’ 


The Rule in Ramsden v. Dyson, a Rule of 
Equity not of Evidence. 


SECTION 13. 


tn Municipal Corporation of Bombay v. Secretary of State,” 
Jenkins, C. J., observes: ‘‘ The doctrine involved is often 
treated as one of estoppel, but I doubt whether this is a cor- 
rect, though it may be a convenient name to apply. It differs 
essentially from the doctrine embodied in Section 115 of the 
Evidence Act, which is not a rule of equity, but is a rule of evi- 
dence that was formulated and applied in courts of law; while 
the doctrine, with which I am dealing, takes its origin from 
jurisdiction assumed by Courts of Equity to intervene in the 
case of, or to prevent, fraud.”’ This is no doubt the correct view. 


SECTION 14. Government and Public Bodies, and other cases. 











Government has been held to come within the range of The Crown 


this equity.’ 


v. Jagunnath Bysack, 10 C. L. R., 
25 [1881], Nabu Mondul v. Chalim 
Mullik, 25 Calc., 896 [1898], where 
the cases are collected in the order of 
reference. 

1 In the matter of Thakoor Chunder 
Poramanick, B. L. R., Sup. Vol., 595 
[1866] approved in Ismail Khan 
Mahomed v. Jaigun Bibi, 27 Cale.. 
at p. 586 [1900]. Act XI of 1855,s. 4, 
which applies only to cases under 
English law, secures to bond fide hold- 
ers under defective titles the value 
of buildings erected or improvements 
made by them in4he belief that they 
had an estate in fee simple or other 





- 


See Dadoba v. Collector of Bombay* and the "> ae 
companion appeal Jethaboy w. Collector.’ 





estopped. =, 


estate, and that Act has, by Act XV 
of 1874, s. 3, been extended. to the 
whole of British India except the 
Scheduled districts. See ‘also Act 
IVof 1882,s.108(h). Asto the form 
of the Decree see Premji Jivan Bhate 
v. Haji Cassim, 20 Bom., 298[1895]. 

2 29 Bom., 580 (607) 7 Bom., 
L. R. 27 [1904]. See the obser- 
vations in 21 All., at pp. 501—504 
[1899] upon the loose and inadequate 
statement of the rule of eqity in Gopi 
v. Bisheshwar. 

3 Ib. : 

+ 25 Bom., 714 [1901]. 

5 Ib.,752. m 
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Where, however, the Court of Wards on behalf of the zemin- 
‘escence dar was in possession of certain forests under the mistaken idea 


E hae that they belonged to the zemindari, and the Government 
under the ~ Officials, under the same mistake, acquiesced in that possession, 


ts and encouraged the expenditure of zemindari funds in the 
raise estop- public interest upon those forests, the Judicial Committee were 
pa unable to see such representations on the part of Government 
as could give rise to an estoppel.’ 
~ eee A Where the vestry of a parish made a certain arrangement 
Ruko body with an Urban District Council as to the discharge of sewerage 
ee a into the plaintiffs sewer (the result being that their sewers 
applicable became choked) it was found that this agreement operated 


AT no as a revocable license, and that the plaintiffs, a public body 
| ei ex- with public duties to perform, could not be estopped or pre- 

ce © . 

powers con- cluded by any laches or acquiescence on their part, but that 


ferred by no injunction ought to issue upon the defendants who were in 





statute. à r 
* a difficulty also. A declaration was therefore made in the 
| plaintiff's favour.* | 
| 
Estoppel Keith v. R.Gancia & Co., a singular case, may be here men- 


| eee tad: tioned. There the mortgagee’s executors (the mortgagor 
cing and having, before foreclosure, under-let to the defendants G. & Co) 
“sn ar i. received rent from G. & Co., and granted a license to them to 
tenants. § sub-let to one Sinclair, describing themselves in the license as 
a the reversioners on the under-lease. The plaintiff, who claimed _ 
| through the mortgagee’s executors, sued G. & Co. upon the 
| footing that the under-lease was not binding on him. The a 
: courts held that, both Sinclair and G. & Co. having altered their 
pA position by reason of the assertion by the plaintiffs predecessors 
i ae | that the reversion attendant upon the determination of G. & | 
pave = Co.’s under-lease was vested in them, the plaintiff must be held a 
= estopped from questioning the sub-lease by G. & Co. to Sinclair. 2 
The plaintiff had assumed the character of reversioner and ERE 


eitagos the defendants to alter their position. 













D 
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~~ 


l biwi Chandra Gajapati v. The 2 Islington Vestry v. Hornsey Ur sa 
Secretary of State for India, 9 C. W. Council, 1900, 1 Oh., 695. ace 
N., 563; L. R., 32 I. A., 53 [1905]. S 1904. 1 Ch, 774. 
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In Piggott v. Stratton’ a party was induced to take a sub- fispa 
lease of land commanding a sea view for building purposes on tions by 
the faith of a representation made by his lessor Stratton that abot for 
the lease under which he himself held (which was the fact) speuitie pies 
bound him not to build so as to obstruct the sea view. Strat- mesic 
ton, having received the price of the land enhanced by the 
security of the sea view, allowed the sublessee to erect houses 
on the land sub-let, and then surrendered his original lease and 
took one not containing the old restrictions. It was held that z 
- the plaintiff was entitled to an injunction upon equitable 

grouhds. since what the defendant had said to his sub-lessee 
amounted to a representation that he, the defendant, could 
not. during his lease, build otherwise than in a particular way. 
And where a lessor or vendor has represented that he will do 
something for the lessee’s, or purchaser's benefit upon the 


property itself. or upon adjoining property, this may be 









ground for refusing specific performance of the contract at the a 

suit of the former, ‘‘ the conduct of the party applying for 7 

relief being an important element for consideration.” ”* AET 

appear to be cases of estoppel though not expressly i > i me 

as such. eee 
sii A a PEE E oes 


! i De. F. & J.. 33 [1968]. See 414 (423) [1872]. See Beaumont v. > aes 
Martin v. Douglas. 16 W. R. (Eng.).« Dukes, Ja., 422 [1922]; Peacock v. Ku 

268 [1968]. distinguishing thie case Penson, Il Beav., 335 [1948]; Myers 
from those cases where puffing repre v. Watson, | Sim. (N.S8.),523(1851}; © 
sentations are made enhancing the Flight v. Burton, 3 My. & K.. 282 

m value of property to be sold. [ 1832). 
t Lamare «. Dizon. L. R.. 6 H. L., 





Estoppel 
against licen- 
see of pat- 
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upon the 
contract for 
permissive 
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SECTION l. Estoppel against Licensee. 


The position of a licensee who has contracted for the use of a 
patent! has next to be considered. Here the consideration for 
the promise to pay royalty is the permission to use the in- 
vention.” The patentee is unable to claim against the licensee 
for infringement because this is excluded by the fact of the 
license. It follows, therefore, that there is a contract between 
the owner of the patent and the licensee who is working the 
patent under his permission, similar to the contract between 
landlord and tenant; and the licensee is precluded from ques- 
tioning the patentee’s right. ‘‘ Although,’ said Lord 
Blackburn in Clark v. Adie ‘‘a stranger might shew that 
the patent is as bad as anyone could wish, the licensee must not 
shew that.’’ ‘‘ So far as he is concerned,’ observed Lord 
Cairns in the same case, “‘ he must stand here admitting the 
novelty of the invention, admitting its utility, and admitting 
the sufficiency of the specification.” * 


1 The grant of letters patent for 
inventions is by virtue of the Crown’s 
prerogative, and confers an exclusive 
right to the use of an invention 
against all the subjects of the Crown ; 
but the Crown itself may use the 
invention without the assent of, or 
making compensation to, the in- 
ventor: Feather Suppliant v. The 
Queen, 6 B. & S., 257 [1865]; ex- 
plained in Dizon v. London Small 
Arms Co., L.R., I Ap. Ca., 632 


[1876]. The Acts in India granting 
exclusive privileges to inventors are 
Act XV of 1859, Act XIII of 1872, 
Act XVI of 1883, and the Inventions 
and Designs Act (V of 1888) which 
repeals the previous Acts. 

2 Per Bramwell, J., in Noton v, 
Brooks, 7 H. & N., 504 [1861]. 

8 L. R., 2 Ap. Ca., 436 [1877]. 

* Clark v. Adie, 425. See The 
Grover and Baker Sewing Machine Co. 
v. Millard, 8 Jur. N. S., 713 [1862]; 





5 esion 
patent may have been void. Fennia vV. Plia is a PAB patentee is 


considera- 


authority to this effect. The defendants agreed to pay 10s. tion. 
per ton for a substance used in certain manure manufactured 
by them, the plaintiff being the patentee of an invention for 
the manufacture of the manure. Upon an action to recover 
the money so payable, the defendants pleaded the patent was 
void. The Court of Queen’s Bench held that the defendant, j 
having had the advantage of the contract, could not say that 
the patent was void, and force the plaintiff to try his right.” 

The licensee, therefore, cannot act under his license and at Licensee is 

x . 5 r P è bound to ad- 

the same time repudiate it. He may give notice to determine mit validity 
the agreement, paying for such user as he has enjoyed, and use °f panna 





the invention at his own peril, but he will, in that case, be 
subject to an action for infringement. . 
In Crossley v. Dixon? the licensee, a carpet manufacturer, Nie v. 
i ixon 
agreed verbally with the owners of certain patents that [1863]. E 
where Wood, V. C., held that the fact the plaintiff's permission, they must 
of a patent having been found invalid pay him, whether the patent was valid 
at law in an action between the pa- or not, until at least, they give notice 
tentee and a third party could not that they dispute the validity of the 
be set up against the patentee by his patent, and will, in future, use the 
licensee in a suit upon the same pa- invention in their own right, and not 
tent. under the permission of the plaintiff. 
'6E & B.,930(1856). See Taylor Such a notice would change the posi- 
v. Hare, | New Rep., 260 [1865], per tionof the parties: after it the paten- 
Mansfield, C. J. tee might sue the defendants for an in- 


2 Erle, J., said : ‘* It is my opinion 
that the defendants are bound by 
their promise, they having had the 
consideration they bargained for. 
The plaintiff was in possession of a 
patent right; the defendants prom- 
ised to pay him for permission to use 
it; and they have had that permis- 
sion. I am decidedly of opinion that, 
if the plaintiff had then known that 
the patent was void, this would prove 
fraud on his part ; but this is not al- 
yan Then it is clear to me that, 


fringement of his patent for any sub- 
sequent user ; and perhaps, in an ac- 
tion on the agreement for the price for 
such subsequent user, the invalidity 
of the patent might be a defence.” 
In Noton v. Brooks, 7 H. & N., 499 
{1861}, Pollock, C. B., puts the case : 
‘* Supposing a person says to another, 
* Let me use your right of way, and 
I will pay you sixpence every time I 
use it”; if he used it a hundred times 
eould he refuse to pay because it 


turned out that there was no right of =: 


if the defendant? go on under this hee Ada see er 
agreement, eines ponams right by 3 10 H. sear rier — pets Feige ae rae 
a +: ere 
-< ie Sie x x = es Se 
tim _ S i a ad ie 
= e = . ih Sh te cae . Se 
Phe on z faa 
= a eae p 
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machines, embodying their inventions, should be made under 
their superintendence for his own use. Dixon was afterwards « 
supplied. by one Sharpe. with other machines which the 
patentees alleged to be infringements of their patents. Ina 
: | suit by the patentees, Dixon, who was still paying royalties 
for the machines manufactured for him, denied the agreement 
and challenged the validity of the patents. Vice-Chancellor 
Hall having made a decree and directed an enquiry, the 
i Lords Justices directed the appeal to stand over till the 
; patentees had brought any action they might be advised to 
try the question of infringement. The House of Lords held 
that the verbal agreement must be treated as a license, that 
Dixon was bound to recognise and admit the validity of the 
patent right, and that there could be no reason for sending the 
i appellants at large into a court of law.' It was of course open to 
the respondent to put an end to the license which was the 
foundation of the suit, in which event the appellants could 


oo FH iy 








= 
2 m only bring an action against him for infringing their patent. 
d But the contract being admitted and being free from fraud, 
the Court of Chancery could not abdicate its functions, but was 
bound to enforce the contract. 

- The paten- [n all these cases the consideration for the promise to pay J 
Aar a royalty is the permission to use the invention.* The licensee | 
~ praa into has contracted for the use of the patentee’s right, such as it is, ; 

ition as without regard to the fact whether it can be sustained upon liti- 3 

Kimeett aa or not.* i Hall v. Conder* the plaintiff transferred 

53 1 “It is palpable,’’ said Lord remedy, therefore, can only be that 

ws k Westbury, “‘ that so long as the which is sought by this bill, namely, a 
es agreement made by the appellants an account of the royalties claimed > 





+ 
=- tion of infringement against the res- 
pondent. There could be no infringe- | 


with the respondent thst the res- 
pondent shall be at liberty to use the 
inventions, paying certain royalties, 
continued, there is no limit to the 
extent of the respondent's user, and 
it would therefore have been impos- 
sible for them to have brought an ac- 


— “ment pending the license. The license 
continues, and the extent of the 


ial á t ; 
+ ká -Ag 











by the appellants in respect of every 
machine used by the respondent. — 
whencesover derived, which embodies _ spo 
in it these inventions, in respect oF 
which the agreement to pay royalty 
was originally made’’—p. 806. ie os 
2 Per Bramwell, B., in Noton v. 
Brooke, 7H.&N.,504(1861} A 
8 Per Willes, J., in Smith v. Neale 
2 C. B. (N.S.) 89 [1857]. ieee 
+ 2C.B. (N. 8. Laaesti 
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to the defendants one-half of certain foreign patents when the 
same should be obtained, and also a moiety of an English 
patent, upon the defendants agreeing to pay £2,500 and a 
proportion of the net profits. The defendants refused to per- 
form the agreement, and pleaded that the invention was worth- 
less. The Court of Common Pleas held that there was no 
express warranty or its equivalent by declarations or conduct, 
on the part of the vendor ; the contract was not to sell a good . 
and indefeasible patent right, but merely to place the defen- 
dants in the same position as the plaintiff held with reference 
to the alleged patent, and that, as regards the utility of the 
invention, the defendants had contracted upon their own judg- 
ment for the purchase of the patent, such asit was, having equal 
means with the plaintiff for ascertaining its value. If the 
licensee chooses to use the invention, he must pay the stipulated 
price. 
The contract between the parties may, itis conceived, be of a Contract for 
different nature. In Chanter v. Leese ' the plaintiff contracted Sate nied 
with the defendants not under seal, that they were to have the 


perhaps 
amount to 
exclusive right to use, manufacture, and sell certain patent warranty or 


inventions, paying an annual sum as consideration for the T° estop- 
. pel against 
license. The defendants, in action upon the contract, pleaded patentee. 


that the invention was not a new one at the time of the agree- 
ment, as the plaintiff well knew, and raised other defences. It 
appeared also that the defendants had never accepted or en- 
joyed any part of the consideration. Lord Abinger, C. B., in 
delivering the judgment of the Court of Exchequer,said: *‘ The 
declaration is founded upon the contract and nothing but the 
contract. Ifa man contract to pay a sum of money in con- 


Chanter v. 
Leese [1838]. 


o- 


1 4 M. & W., 295 [1838] ; Bowman 
v. Taylor, 2 Ad. & E., 278 [1834], was 
a case of a license under seal, and the 


ham, L. C., in Neilson v. Fothergill, na 
Webster, 290 [1841] upon Hayne v. 
Maltby, and the abstract of cases 


defendants were held estopped by the 
recital of the deed ; Hayne v. Maltby, 
3 T. R., 442 [1789], proceeds upon 
the ground of fraud, and is distin- 
guished in Bowman v. Taylor. See 
also the observations of Lord Cotten- 


upon estoppel and failure of con- 
sideration in the notes to Neilson v. 
Fothergill. See also Cutler v. Bower. 
ll Q. B. (A. & EJ 973 [1894S]: 
Pidding v. Franks, 1 aac C Gy op 
[1849]. 
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sideration that another has contracted to do certain things on his 
part, and it should turn out, before anything is done, that the 
F latter was incapable of doing what he engaged to do, the con- 
ore tract is at an end.” It would seem, however, that there must 
i be either warranty, or something equivalent to estoppel by 
contract, on the part of the patentee, to raise a good defence 
on the part of the licensee: 
ith v. In Smath v. Scott,’ a decision upon pleadings, the above case 
"S ISS) was distinguished upon the ground that the contract was not 
under seal in the earlier case. In Smith v. Scott the Court of 
Common Pleas held, upon the authority of Hall v. Conder? 
Smith v. Neale“ and Lawes v. Purser * that a plea stating that 
the invention was worthless was invalid, since the contract in 
such cases is for the use of the patent. such as it is, and that, 
the agreement being under seal, and no fraud being alleged, the 
defendant was estopped from going into the consideration. 


SECTION 2. Position of Assignees and Licensees. 


The assignee The assignee of a patentee may, equally with the patentee, 


ad seman maintain an action for infringement, and a patentee who has 
licensee. assigned his rights to another cannot, as against him, say that 


he is not liable for the infringement of the patent. In Walton v. 
Patentis  Lavater,* the defendant Walton assigned one moiety of a patent 








any TR à i 


severable. to the plaintiff, and the other moiety to two persons who, before 

the cause of action accrued, assigned to the plaintiff. It was 

argued upon a rule for a new trial, that a grant under letters 

te, SHES patent is indivisible,” and that nothing passed to the plaintiff 

s ii: t 6C. B (N. S.) 771 [1859]. without making those interested in 

jell hs 2 2C. B. (N.S.) 22 [1857]. the other part parties, holding a pa- 

a Set F $ 20C. B. (N. S.) 67 [1857]. tent to be severable in its nature. 
S : é 6 El. & B., 930 [1856]. With respect to copyright, the rule 
5 sc. B. (N. S.) 162 [1860]. See appears to be different; see Jefferys | 


the case of Oldham v. Langmead, Same A Boosey, 4 H. L. Cas., 815 (992) 
ferred to by Lord Kenyon, C. J., “in [1854]. where Lord St. Leonards ob- 


5 In Dunniclif v. Mallet, 7 C. B. divisible. I am not speaking of the 


— might > sue for infringement be divided.’’ 





Hayne v. Maltby, 3 T. R., 441 [1789]. serves: ** Copyright is one and in- 


(N.S.) 209 [1859], the Court of Com- right to license ; but copyright is one 
mon Pleas held that an assignee ofa and indivisible ; or is a right which 
Separate and distinct portion of a may be transferred, but which cannot E nA 
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but a mere license to use the patent and to have an account, the 
original franchise remaining in the patentee ; but the Court of 
Common Pleas held that the assignee, whether of the entirety 
of, or of a share in, a patent, takes the legal interest and is not a 
mere licensee. As against a licensee of such an assignee it Licensee of 
would appear, therefore, that the ordinary estoppel applies, tooa: 
and that he is precluded from denying the validity of the 

patent. 

But although a licensee of a patent cannot usually question its Licensee 
validity during the continuance of the license, he is entitled to O Teed 
have the ambit of the patent, or the field covered by the speci- ree = 
fication, ascertained, so as to shew that what he has done does 
not come within the limits of the patent. These propositions 
are illustrated by the case of Clark v. Adie! in the House of 
Lords, which was a claim by Adie to surcharge Clark on account Clark v. 
of royalties for work done as a licensee under a patent for the AORE 
manufacture of horse-clippers. Clark agreed to take a license 
from Adie and to pay a royalty for every horse-clipper sold 
during the validity of Adie’s patent. Clark afterwards asserted 
that the clippers made by him were made after the descrip- 
tion in other patents, and were not infringements of Adie’s 
patent, and contended that he was not estopped from shew- 
ing the extent and limits, and the real nature, of Adie’s 
invention ; and that the rule against a licensee disputing the 
validity of his licensor’s patent must be taken as subject to 
this qualification. The House of Lords, while affirming the 
above principles, held that Clark had, by the manufacture of 
the clipping machines made by him, infringed Adie’s patent, 
and that, having used it in this way he was, being a licensee, 


bound to pay royalty.» Lord Blackburn further compared the His position 
analogous to 


1 L. R., 2 Ap. Ca., 423 [1877]. on the other hand, he is, of course, (13° of a ten- 
2 Lord Cairns observed, p. 425: entitled to have ascertained what is 
‘t As between the appellant, the the ambit, what is the field, which is 
licensee, and the respondent Adie, covered by the specification as pro- 
the patentee (whatever strangers perly construed ; and he is entitled 
might have to say as to the validityof to say: ‘ Inside of that field I have 
this patent), the question of validity _ not come ; so far as I have worked I 
must be taken aS that which the ap- have worked outside the limit which is 
pellant is unable to dispute....but, covered by it, as properly construed, 
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position of Clark to that of a tenant, who in an analogous case 
would have been bound to pay rent for the land held by him. ' ve 
Clark v. Adie has been followed in this country ina case the | 
eireumstances of which were different. In the matter ofj Act XV 
of 1859, in the matter of D. H. R. Moses* was aproceeding* in -` 
which a patent was attacked by a person who had no real inter- 
est apart from the licensee who was found to be the real appli- 
cant; and the decision turned upon this question, the principle  - 
of Clark v. Adie being recognised. The applicant, one Moses, 
being desirous of adding sugarcane mills to his business and of 
introducing a new mill to the market, allowed his name to 


rm E E e ; : 
and therefore I am not bound to cases are very closely analogous ; in 
make any of those payments which analogies there are always apt to be 
are stipulated in my license as pay- some differences, but I know of none 
ments to be made for working the pa- inthis. The tenant under a lease is at 
tent." In this respect the appellant. liberty to shew that the parcel of land 
the licensee, stands here upon the which he and the lessor are disputing 
sante issue as would arise between a about was never comprised in the 
patentee and an alleged infringer lease at all...so may a licensee under 
upon the question of the fact of in- a patent shew that, although he ac- 
fringement.”” cepted the license, and worked the 
reat aa 1 ** The position of a licensee who patent, and the patentee could never, 
» under a license is working a patent therefore, so long as that license was 
| right for which another has got a pa- in existence, bring an action against 
tent, is very analogous indeed to the him as an infringer, yet the particular 
% position of a tenant of lands who has thing which he has done was not a a 
taken a lease of those lands from part of what was included in the a 
another. Solongasthelease remains patent at all, but that he has done bs 
an in force, and the tenant has not been jt as one of the general public might 
= evicted the land, heis estopped have done it, and therefore isnot 
AS from denying that his lessor had a bound to pay royalty for it. If he i 
X title to that land. When the lease - Gee 





is at an end, the man who was for- 
merly a tenant, but has now ceased 
to be so, may shew that it was al- 
together a mistake to have taken that 
lease, and that the land really be- 
d to him ; but during the con- 
ance of the lease he cannot shew 
nything of thesort ; it must be taken 


_ #8 against him that the lessor had a 

title to the land. Nowa person who 

_ takes a license from a patentee, nig 
_ bound upon the same principle and in ` 

_ exactly the -ze way. The two 
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F Act V of 1888. * 


has used that which is the patent, 
and which his license authorises him è 
to use without the patentee being 
able to claim against him for in- 
fringement, because the license 
would include it, then, like a tenant 
under a lease, he is estopped from 
denying the patentee’s right, and 
must pay royalty °’—pp. 435,436. 

2 15 Cale., 244 [1887]. BES 

8 See Act XV of 1859, s. 24, and 
the corresponding section (30) in 
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be used on behalf of one Fox, who was a licensee under the 
patentees. The court having found that Moses had no sub- 
stantial interest in the matter, proceeded to deal with the 
application as if Fox’s name appeared as the petitioner, at all 
events, jointly with Moses, and held that the petition could 
not be maintained within the doctrine of Clark v. Adie, be- 
cause one of the petitioners, and the most active of them, 
being a licensee, his mouth was closed in such a way that he was 
not in a position to challenge the patent.’ 

The rights and powers of the licensee, after the license has 
come to an end, were referred to in the arguments, Neilson v. 
Fothergill? and Lawes v. Purser ° being cited to shew that a licen- 
see may terminate the relation created by his contract, and it 
was argued that this had been done in the case, inasmuch as it 
was a proceeding to set aside the patent as being a fraud upon 


the public. 


But the court, while observing that these cases 


established the proposition contended for, held that the license 


was subsisting when the proceedings were instituted.* 


l Petheram, C. J., after citing the 
observations of Lord Cairns in Clark 
v. Adie above set out, observed : 
** These words of Lord Cairns are 
peffectly general as to the position 
of a licensee. He there states the 
law to be, that a person who occupies 
that position, and has undertaken 
to manufacture machines as being 
the subject of an invention which 
has been patented, and so to make 
a profit out of the patent, must be 
taken as having admitted the 
validity of the patent, and as being 
a person who cannot, as between 
himself and the patentee, dispute 
the validity or novelty of the in- 
vention or any other circumstances 
which go to make a valid patent. 


Therefore it seems to us that this — 


= case establishes the position—and 
that is what we should have expected 
it to do, because it does not seem 
there could be any doubt what the 
law would be—that a person who 


= 





occupies that position and makes a 
profit out of the patent cannot after- 
wards, as between himself and the 
patentee, say that this thing is in- 
valid as against the world ` eS 250. 

2 Webst., 290 [1841]. 

5 6 El. & Bi., 930 [1856]. 

+ The Court remarked: ** What 
those cases deal with is the question 
of the rights and powers of a licensee 
after the license has expired, or when 
it has been repudiated or when it has 
terminated in any way; and what 
they have decided is this, that 
although a man may hold the posi- 
tion of a licensee at one time—if 
that license has expired by effluxion 
of time or has come to an end for 
any reason, he is at liberty to 
challenge the patent. But in this 
case we do not think that these 
authorities have any application, 
and for this reason that both Mr. 
Mylne and Mr. Neil Fox swear that 
at the time when these proceedings 


i 
fy 
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Srectron 3. Estoppel against Patentee. 


The estoppel is also reciprocal, for a patentee may not 

derogate from his own grant. In Chambers v. Crichley,' the 
" defendant. upon dissolving partnership with the plaintiffs, 
assigned to them all his interest in a patent which formed part of 
the assets, and afterwards sold stoves made upon the principle 
described in the same patent. Ina suit for an injunction and 
an account, Sir John Romilly, M. R., observed: ‘*‘ I will as- 
sume, for the purpose of my judgment, that the patent is worth 
nothing atall. But this is certain, that the defendant sold and 
assigned that patent to the plaintiffs as a valid one. and having 
done so he cannot derogate from his own grant. It does not lie 
in his mouth to say that the patent is not good `°; and an in- 
junction was granted. 

What may or may not amount to an estoppel against a paten- 
tee was considered by the Court of Appeal in two cases. In 
Cropper v. Smith* the original patentee, Hancock, became insol- 
vent, and his trustee in liquidation in 1877 sold the letters 
patent to the plaintiffs. In 1880 Hancock took out another 
patent, and in 1881 the plaintiffs sued him and his partner to 
restrain them from infringing the earlier patent which they 
had purchased. The case was decided upon another point 
subsequently reversed by the House of Lords,* but the ob- 
servations of the Court of Appeal, which was at one upon 
the question of estoppel, are most useful. It was argued 
that Hancock was estopped from denying the validity of 
his own patent by the letters patent which were record- 
ed, by the specification which was by deed poll, and by 
the petition which he presented to the Crown, because he 
there represented that the invention was a new one. The 
court held that there was no estoppel upon any one of these 
grounds. Upon the ground of the record there could be no 
estoppel between the plaintiffs, who were not parties or privies — 


I 





were instituted, he, Mr. Neil Fox, 1 
held a license to work this patent.. 2 
and if it appears that this proceeding 3 
is his, it must fail for that reason.’’ 


33 Beav., 374 [1864]. 
L. R., 26 Ch. .D., 700 [1884]. 
L. R., 10 Ap. Ca., 249 [1885]. 
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to the record, and Hancock ; though Fry, L.J., expressed an 
opinion-that there might be an estoppel by record between the 
Crown and a grantee of his letters patent. As regards the es- 
toppel by reason of the specification—that contained no asser- 
tion as to the novelty or validity of the patent, but merely de- 
clared the nature of the invention, nor were the plaintiffs parties 
to it. There might, however, have been an estoppel in pais. 
had the plaintiffs acted in reliance on the statements in the 
petition, and had it been shewn that they purchased on the 
faith of the assertion by Hancock that the invention was new. 
‘< The plaintiffs,” said Cotton, L. J., ‘* gavea very small sum 
for this patent, and, as a rule, people do not rely on any state- 
ment made by the patentee, but they buy the patent, forming 
their own opinion as to its worth, taking their chance (unless 


‘it has been established), of their being able to establish its 


validity if the question comes before a court of law. 


The position of a patentee is further explained in Proctor v. Conduct not 


Bennis.' It has been seen that both the purchaser of a patent 


and the licensee of a patent are presumed to have acted upon ment of 


their own judgment. Inthe same way it is no part of the paten- 
tee’s duty to warn persons that what they are doing is an in- 


fringement, and he will not be estopped upon any supposed v. Bennis 
ground of acquiescence from asserting his rights, unless his con- ag 


duct has amounted to a representation upon which the others 
have acted. In the case now cited Proctor sued Bennis and 
certain purchasers of Bennis’s machines for infringement. 
Proctor was aware of the purchases, and had asked the pur- 
chasers to buy his machines in preference to Bennis’s. He 
stated that he had not, at that time, funds to take proceedings 
against the infringers, and he did not warn the purchasers 
because he did not consider it his business to do so. The 
purchasers relied on the acquiescence of the plaintiff in their 
purchases, and the Vice-Chancellor found in their favour. 
The Court of Appeal were of a different opinion, holding that 
the purchasers were not entitled to succeed either on the equit- 
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L L. R., 36 Ch. D., 749 [1887]. 
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able doctrine of acquiescence,’ or on the legal doctrine of 
estoppel by conduct, the ingredients necessary to each of 


these defences being wanting. 


Proctor had put forward a com- 


mercial reason why he desired the defendants to purchase his 


machine, viz.. 


that it was the better of the two, but in doing so 


he did not suggest or represent that he had abandoned his legal 
rights; now was there any evidence that Proctor had stood by 
and knowingly allowed the defendants to expend money in 


l Upon the question of acqui- 
eseence Cotton. L. J., observed [760]: 
* The right of the patentee does not 
depend on the defendant having 
notice that what he is doing Is an in- 
fringement. If what the defendant is 
doing is, in fact, an infringement, his 
having acted bond fide and honestly 
will not protect him from an injunc- 
tion. It does not depend upon notice; 
a monopoly has been granted to the 
patentee, and what is necessary in 
order to raise an equity against him 
is shewn by Lord Cranworth in Rams- 
den v. Dyson [L. R.1, E. & I., Ap., 
129 (140) 1866]. ‘If astranger begins 
to build on my land supposing it to 
be hisown, and I, perceiving his mis- 
take, abstain from setting him right, 
and leave him to persevere in his 
error, a Court of Equity will not allow 
me afterwards to assert my title to 
the land on which he had expended 
money on the supposition that the 
land was hisown. It considers, that 
when I saw the mistake into which 
he had fallen, it was my duty to be 
active and to state my adverse title ; 
and thatit would be dishonest in me 
to remain wilfully passive on such an 
occasion, in order afterwards to pro- 
fit by the mistake which I might have 
prevented.” It is necessary that the 
person who alleges this lying-by 
should have been acting in ignorance 
of the title of the other man, and that 
the other man should have known 
that ignorance and not mentioned 


E 


— 


his own title. Here none of these 
defendants state that they never 
knew anything about the plaintiff’s 
patent.°° Upon this point Bowen, 
L.J., said [762]: ‘; Did the de- 
fendants think the plaintiff had no 
rights and never meant to assert any, 
and draw from his inaction the infer- 
ence that they mightsafely proceed ? 
They do not say so themselves, and 
how can we assume that men are 
misled, who, when they are called 
into the box, will not and do not say 
so? It seems to me that the true 
inference of fact to be drawn here is, 
that these defendants other than 
Bennis were acting at their own peril 
throughout. and knew that they were 
so acting. Although they reckoned 
on security, and although for a 
long time the plaintiff did not inter- 
fere, there was nothing on the part 
of the plaintiff to lull them into se- 
curity.” 

2 ** În my opinion,” said Cotton, 
L.J., mere silence, merely not giving 
notice to the defendants that what 
they were doing was an infringement, 
cannot reasonably be taken as any 
representation that what they were 
doing was not an infringement. It 
would be going much too far to hold 


ae the omission of the patentee to — s ž 
say ‘now you are infringing my pa- 


Begs! Om 


tent’ amounted to a roproden ýa no Ra 
by him that what, the parties were 7 
doing was not an infringement. a8 
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ignorance of the fact that he had rights which he meant to 


assert.! 
SECTION 4. Patentee and Purchaser. 


Various propositions are laid down by Buckley, J., in 
Badische Anilin and Soda Fabrik v. Isler? with reference to 
purchasers from patentees. 

In the case now cited the defendant was the purchaser from 
the licensee of the patentee of certain dyes, and he as such pur- 
chaser sold the dyes to others. The plaintiffs brought an ac- 
tion against the defendant restricting the sale on the ground 
that the licensee was not authorised to sell. Buekley, J., 
observed: ‘°* In the absence of condition this implied license 
is a license to use or sell or deal with the goods as the purchaser 
pleases : Thomas v. Hunt (1864), 17 C.B. (N. S.). 183; Betts v. 
Willmott (1871), L. R. 6 Ch. 239, 245. If the patentee sells, im- 
posing no restriction or condition upon his purchaser at the 
time of sale, he cannot impose a condition subsequently by deli- 
very of the goods with a condition indorsed upon them or upon 
packages in which they are contained. Unless the purchaser 
knows of the condition at the time of purchase and buys subject 
to the condition, he has the benefit of an implied license to use 
free from condition. But suppose the purchaser buys, not from 
the patentee, but from a licensee, the patentee may have at- 
tached to his license any conditions he please, and if he did 
attach a condition, then, upon principle it seems to me that noth- 
ing (so far as license as distinguished from estoppel is concerned) 
can turn on the question whether the purchaser from the licensee 
knew of the condition or not. If a person innocently uses a 
patented invention, not knowing that there is a patent, he is 
none the less an infringer, and if a person innocently buys a 





! See further as to acquiescence [758], the question had arisen upon 
Wilmott v. Barber, L. R., 15 Ch., D., an application for an interlocutory 
96 [1880]; Cairncross v. Lorimer, 3 injunction, where the court does not 
Macq., 827 [7 Jur. N. S. 149(1861)]; interfere unless the plaintiff has been 
Duke of Leeds v. Earl of Amherst, 2 prompt, Proctor might have been 
Ph., 117 (123) [1846]; DeBussche v. held to be barred by the delay. 
Alt, L. R., 8 Ch. Da 286 (314) [1878]. 2 1906, 1 Ch., 605 (610, 611). 

If, as pointed out in the principal case 


Patentee 
and Purchas- 
er: Buck- 
ley J.’s pro- 
positions 
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patented invention from a licensee and uses it, not knowing that 
there are limits on the license, I conceive that he is equally an 
infringer."* Buckley, J., continued: ‘‘ The plaintiffs cannot set 
up against the defendant that the license was other than a 
license to sell, subject only to the restrictions on the labels which 
the plaintiffs used and which the society (the licensee) used 
with the plaintiffs’ knowledge. The defendant did not know 
of the restrictions in the agreement. It is objected that he 
ought to have enquired about it. Why should he have enquired 
when the dye was sold to him under a label, the plain implication 
of which, to my mind, was that, provided the unopened package 
was the thing sold, there was a right to re-sell it. In order to 
establish their case the onus is on the plaintiffs to show that as 
against the defendant they are entitled to set up—first, that 
there was such a restricted license as they assert ; and secondly, 
that he was bound by it."” On appeal to the Court of Appeal 
Buckley J.’s decision was upheld. ' 


SECTION 5. Partners. 


The rights The relative positions of partners, after dissolution, who 
aes a haye, during partnership, been working a patent, requires no- 
patent bs tice. Where a patent has been so worked under circumstances 
after dissolu- 2ffording a presumption that the partners did not, during the 
tion. existence of the partnership, dispute its validity, the court has, 
upon an interlocutory application for an injunction by one 
of the partners to restrain the other, assumed that the patent 
was valid.? But it is otherwise where partners, being advised 
that a specification was bad, took no proceedings to restrain in- 
fringement. In Axmann v. Lund, two partners worked a pa- 
tent for some years and asserted its validity by issuing circulars 
warning the public against infringing it, but took no proceed-  _ 
ings against infringers, being doubtful as to the validity of the 
patent. Upon the partnership being dissolved, the plaintiff _ 
assigned his interest in the patent to the defendant, who carried 


-4 

1 1906, 2 Ch., 443. i st 

bs 2 Muntz v. Grenfell, 2 Coop., 61 (n) [1842], per Knigh* Bruce, V.C. igs 
8 L. R., 18 Eq., 330 [1874]. ii 
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on the business as before. The bill alleged that the defendant 
was asserting that the plaintiff was infringing the defendant’s 
patent and was threatening the plaintiff’s customers, and an in- 
junction was prayed. The plaintiff contended that the patent 
was invalid, and required the defendant either actively to assert 
its validity or to abstain from threatening legal proceedings. 
For the defendant it was argued, upon the authority of Crossley 
and Dizon! and Chambers v. Crichley,* that the plaintiff could 
not question the validity of the patent. Malins, V.C., held that 
the plaintiff was, during the continuance of the partnership, 
precluded from disputing the validity of the patent, but that 
after its expiration he was at liberty to do so, subject to his 
being answerable in damages in case the defendant established 
the validity of the patent against him. 


In Heugh v. Chamberlain it was held? that, although the Third par- 
t ties. 


assignor of a patent is estopped from disputing its validity, tha 
rule does not apply to his partner who entered into partnership 
with him after the assignment, although it was alleged that 
both partners were infringing the patent. Goucher v. Clayton * 
was a case decided partly upon the ground that the license had 
expired ; there the members of a firm consented to judgment 
being entered against them at the suit of a patentee, and imme- 
diately afterwards took out a license. Upon the expiration of 
the license the defendants in the former suit, and certain persons 
who had since joined the firm, continued to infringe the plain- 
tiff’s patent. Ina further suit to restrain infringement, Wood, 
V.C., held that the defendants were not estopped from alleging 
want of novelty in the invention or insufficiency in the specifi- 
cation, the license having expired and the judgment being a 
part of the same transaction ; and that in any event he could 
not prevent the defendants who were not parties to the previous 
suit from setting up this defence. ” 


In Newall v. Elliot the Court of Exchequer expressed an Award di a 
bitrator as to 


opinion that the award of an arbitrator, to whom proceedings in 


1 10 H. L. Cas., 293 [1863]. + 34 L. J. (Ch.) 239 [1865]. 
2 33 Beav., 374 [1864]. 56 1 H. & C., 797 [1863]. 
8 25 W. R. (Eng.), 732 [1877], per Jessel, M. R. 
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Chancery were referred in which the validity of a patent was in 
question, was not conclusive in an action between the same 
parties for another infringement, since it was only by inference 
that the award could be said to be a decision upon the points in 
dispute, and estoppels must be certain.' 


SECTION 6. The Case of Trade Marks. 


The case of trade-marks has to be noticed. A right to use a 
trade-mark may be created by license or assignment, in which 
case the licensee will be in the same position as the licensee of a 
patent.” ; 

A right to a trade-mark may be abandoned, and the owner 
may, in respect of a trade-mark as in respect of any other right, 
be estopped by his conduct from denying the title of another 
person.* In Lavergne v. Hooper* the defendant’s firm obtained 
permission from the plaintiffs to use their Maltese Cross label as 
a trade-mark, engaging to sell no other brandies under that 
trade-mark than such as were procured from the plaintiffs. The 
sale of the brandies so imported was advertised and pushed by 
the defendants, and became known in the market by a different 
name. The court held that, even if the plaintiffs had retained 
a right to the Maltese Cross at the date of the alleged contract, 
they had induced the defendant’s firm to believe that they 
claimed no such right, and that it was open to the latter to 


1 Co. Lit., 3250. à or the reward of his skill and care, 

2 Lavergne v. Hooper, 8 Mad., 149 the benefit of the custom which he 
(154) [1884], where it is observed deserves and which is intended for 
that the right to a trade-mark in an- him.’’ A trade-mark is defined as a 
other country will be recognised in symbol devised to distinguish a parti- 
this county. (See the observations cular class of goods as the goods of 
on this case of Shephard, J., in that class manufactured or selected 
Ebrahim Currim v. Essa Abba Sait, by a particular manufacturer or mer- 
24 Mad., 163 [1900].) ‘‘ The object chant. See Badische Aniline &e-. 


of the law im recognising a right to Co. v. Maneckji Shapurji Katrak, li 


trade-marks is to protect the public Bom., 584 [1893]; and Ebrahim 
from fraud, to secure to a purchaser Currim v. Essa Abba Sait, 24 Mad., 
a reasonable certainty that he is 163 [1900], where the cases as to 
purchasing an article which has a trade-marks are collected. 
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adopt the mark. It being admitted also that the defendants 
had secured a wide popularity for the mark by their own expen- 
diture and exertions, the plaintiffs were estopped from denying 
the title of the defendants to the use of the mark, in the Indian 
market at least. The question in these cases is not what would 
be the effect on brokers or dealers likely to examine the marks _ 
in detail, but how the labels or marks would be likely to strike 
the incautious or unwary purchasers such as are to be found in 
the mofussil.! " 


Nt uŘĖĖĖŮě _ ~ e a a — —— . 


I See per Sargent. C. J., in Ba- Provezende, L. R., 1 Ch. Ap., 192 
dische Aniline œc. Co. v. Maneckji [1865]; Johnston v. Orr Ewing, L.R., 
Shapuryt Katrak, 17 Bom., at p. 595 7 Ap. Ca., 219 [1882] ; and Kerly on 
[1893] ; see Wotherspoom v. Currie Trade-marks, 2nd ed., p. 225, as to 
L. R., 5. H. L., 508 [1872]: Ewings the principles applied in, cases of 
case. 2 Hyde. 185,{1864]; Seizo v. alleged infringement. , 
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SECTION l. Estoppel against Bailee. 


The estoppel upon BAILEEs and those with whom property 
is, either actually or constructively, deposited bears a close 
resemblance to the estoppei of the tenant. The rule is 
expressed in section 117 of the Evidence Act in analogous 
terms,’ and the same exception applies that, where something 
equivalent to title paramount has been asserted against the 
bailee or licensee, he is discharged as against those who 
entrusted the goods to him. The bailee is protected by the 
bailor’s title so long as no better title is advanced, the 
general rule being that one who has received property from 
another as his bailee or agent or servant must account for 
that property to him from whom he received it.’ It is an 
implied term of the contract of bailment that the bailor, at 
the time of bailment, had a good title to the goods bailed.’ 


1 **Nor shall any bailee or licensee 2 Contract Act (IX of 1872), s. 
be permitted to deny that his bailor 166: ‘‘ If the bailor has no title to 
or licensor had, at the time when the the goods and the bailee in good faith 
bailment or license commenced, au- delivers them back to or according 
thority to make such bailment or to the directions of the bailor, the 
grant such license. bailee is not responsible to the owner 

“ Explanation 2.—If a bailee deli- in respect of such delivery.”’ 
vers the goods bailed to a person 3 Per Blackburn, J., in Biddle v. 
other than a bailor, he may prove Bond, 6 B. & S., 231 [1865]. 
that such a person had aright to them * See Rogers, Sons & Co. v. Lam- 
as against thebailor.’’ See Shelbury bert, L. R., 91; 1 Q. B., 327, per 
v. Scotsford, 2 Yelv., 22. But these Lopes, L. J. As to bailments gener- 
sections are not exhaustive. See Rup ally, see Contract Act (IX of 1872), 
Chand Ghose v. Sarbessur Chandra, ss. 148—161; Coggs v. Bernard, 1 
10 C. W. N., at p. 751 [1906]. Sm. L. Ca., llth ed., 173. 
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It follows, therefore, that the bailor, where the goods have 
been sold by the bailee, is entitled to follow the proceeds in 
the bailee’s hands. 


SECTION 2. Assent to Delivery Orders. 


In the same way a bailee may, by his conduct, be estopped Constructive 


from denying that he is holding goodson behalf of another 
under delivery orders, though the property has never 
been separated or identified, and is only constructively 
deposited. 

The estoppel by assent to delivery orders would seem to be 
an instance of constructive bailment. There the fact of the 
wharfinger assenting to the order is held to estop him from 
denying that he holds goods answering to the description in the 
order at the disposal of the person to whom the orders were 
given, though the goods may never have been separated in 
bulk, and no property in any specific articles can have passed 
to the person entitled to delivery. 


bailment by 
assent to 
delivery 
orders. 


Knights v. Wiffen' is atypical case. Wiffen sold to M barley Knights v. 


remained in Wiffen’s possession as unpaid vendor. M sold 
Knights sixty sacks of the barley and gave him a delivery order, 
addressed to the station-master, instructing him to deliver sixty 
quarters of barley to Knights’ order. Knights sent the order in 
a letter to the station-master asking him to confirm the transfer. 
The station-master went to Wiffen and shewed him the delivery 
order and the letter, to which Wiffen said : *‘ All right, when 
you get the forwarding note, I will put the barley on the line.’’ 
The Court of Queen’s Bench?” held that this amounted to a 
recognition by the defendant of the plaintiff as the person 
entitled to the possession of the barley, the plaintiff being 


- 


* 


1 L. R., 5 Q. B., 660 [1870]. See doctrines were mixed up, the doctrine 
the remark of Brett, L. J., upon this of estoppel, and the doctrine of at- 
ease in Simm v. Anglo-American tornment by a warehouseman who 
Telegraph Co., L. R., 5 Q. B. D., has goods in his hands.’”’ 
p-212[1879}. “I aika it seems to 2 Blackburn, Mellor, and Lush, JJ. 
me that in that case two well-known 
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thereby induced to alter his position towards M, and to 
rest satisfied in the belief that the property had passed 
to him.! 

In all these cases, as pointed out by Blackburn, J., in Biddle v. 
Bond , the wharfinger by attorning to the purchaser of the goods 
has in effect represented to him that the property has passed to 
him, though such is not the case ; the relation therefore of bailor 


and bailee may be said to be constructively created ; and, as ob- 


served by Pollock, C. B., in Cheesman v. Exall,* there are numer- 
ous cases in connection with wharves and docks in which, if the 
party entrusted with the possession of property were not estop- 
ped from denying the title of the person from whom he received 
it, it would be difficult to transact commercial business. 
This remark may be extended to the case where the parties 
have agreed to act upon an assumed state of facts; their 
rights are then made to depend upon the conventional state 
of facts and not on the truth.* 

The cases are collected and discussed in Henderson æ Co. v. 
Williams in the Court of Appeal* where the wharfinger attorn- 
ed to the purchaser, Halsbury, L. C., citing with approval 
the observations in an American case of Root v. French,’ 
which, however, have to be considered subject to the ob- 


servations of the House of Lords in Farquharson Brothers v. 


King & Co.’ 
This subject may often be regarded as a branch of the law of 


e e a e an — 


1 See for similar cases Woodley v. 
Coveniry, 2 H. & C., 164; 32 L. J. 
(Ex.), 185 [1863] ; Stonard v. Dunkin, 
2 Camp., 344 [1810]; Hawes v. Wat- 
son, 2 B. & C., 540 [1824] ; Gillett v. 
Hill, 2 C. & M., 530 [1834]; Ganges 
Manufacturing Co. v. Sourujmull, 5 
Calc., 669 [1880]. Contract Act (IX 
of 1872), s. 98. See also Eagleton 
v. The East India Railway Co.. 8 
B. L. R., 581 [1872], where Couch, 
C. J., citing Sheridan v. The New 
Quay Co.[4 C.B., N. S., 618], remarks 
that if the defendants, who were 
carriers, had been able to prove a 


jus tertii, they would have had # 
good answer to the plaintiff's claim. 
See p. 602. 

2 6 Exch. 341 (346) [1851]. 

3 See the remarks of Lord Black- 
burn in Burkinshaw v. Nicholls, 
L.R., 3 Ap. Ca., 1004 (1026) ; Black- 
burn on Sale, 2nd ed., pp. 190—196. 

+ IAR., 95. 1 Q. B., 62h. 

5 13 Wend., 570. 

.6 1902, A. C., 325; 71 L. JK. B3 i 
667, reversing the Court of Appeal 
in 1901, 2 K.B., 697; 70 L. J.K. B. 
985. See per Lörd Lindley, 1902, — 
A. C., at p. 342. . i 
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Vendor and Purchaser,’ coming within the class of cases where 
an unpaid vendor is estopped from asserting his lien by reason 
of his having recognised the title of a subsequent purchaser.” 


SECTION 3. The Contract and the Position of the Parties: 


Interpleader Proceedings. 


The respective rights of bailor and bailee may be shortly pre- Position of ~ 


bailee under 
sented in the following concise form :— the contract 


As between a bailee and his bailor, under an ordinary contract % Peilment. 
of bailment, the bailee in an action for non-delivery of goods 
upon the demand of his bailor must take one of four courses? : 
(a) He may show (what is equivalent to a surrender in the case 
of a tenant) that his own title has determined, or that he has 
already delivered the goods upon a delivery order authorised by 
the bailor ; (b) or he may show, equally with a tenant, that the 
title of his bailor to the goods has expired since the bailment +: 
(c) he may claim under another title and defend the action on f 
behalf of the real owner, but in this case he must allege and 
prove the title of the real owner and must defend expressly 
upon that title ; (d) it is open to him to say that he is a mere 3 “ 
stake-holder, and to institute a suit of interpleader against 
the claimants, unless a suit is already pending in which the 
rights of all parties can properly be decided.’ 
If a person other than the bailor claims the goods, that per- 
son may apply to the court to stop the bailee from delivering = 
the goods to the bailor, and the question of title will then be | 








! See infra, Part I, Chap. VIII, 
where the case of The Ganges Manu- 
faeturing Co. v. Sourujmull [5 Cale., 
669 (1880)] is fully noted. There 
the defendant's agent wrote on the 
orders: * The bearer of this will take 
personally delivery of each lot as re- 
quired ' ; and upon the faith,of this 
order the plaintiffs were induced to 
make advances. 

2 Contract Act (IX of 1872), s. 98. 
See infra, Part I, Chap. VIII, sect. 4. 

3 See Rogers, Sena & Co. v. Lambert 
& Co., L. R., 1 Q. B., 91, 325, per 


Lord Esher, M. R. 

+ Thorne Tilbury, 3 H. & N., 534 
[1858]. | 

5 See as to the procedure in inter- 
pleader suits, ss. 470—476 of the Code 
of Civil Procedure (Act XIV of 1882) 

ing with s. 88 and order 

XXXV rules 1—6 of Act V of 1908: 
see the rema 
Rogers, Sons & Co. v. Lambert, L. R., 
‘91, 1 Q. B., 327, as to the propriety — 
of instituting mterpleader proceed- 
ings in cases of bailment. oes 


of Lindley, J., in — 
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decided '; but this course is not open to the bailee, who must 
either bring an interpleader-suit, or give up the goods under 
an indemnity to the person claiming them. 

It follows that where a bailor has so conducted himself as to 
expose the bailee to an action at the suit of some third person, 
as by mortgaging the chattel bailed, he cannot claim the chattel 

from the bailee,where the mortgagee asserts his title and the 
bailee relies on the mortgagee’s title. The principle here is the 
same as that laid down in Section 53 of the Contract Act.* 

` Technical A bailee will not be debarred from obtaining relief by way 

estoppel’ dis- | = : : 

regarded in of interpleader, because he might be liable for damages by 

A " reason of an estoppel to one of the rival claimants. In Ex-parte 
Mersey Docks and Harbour Board? wharfingers wrote a letter to 
a bank stating that they held goods stored with them to the 
bank’s order, and on the faith of that statement the bank ad- 
vanced money on the goods. Subsequently another bank also 
claimed the goods. The Court of Appeal held following Atten- 
borough v. St. Katherine's Dock Co.* that the question of title 
should be fought out between the two banks. If the second 
bank won, there was an end of the ‘technical estoppel’ ; if 
the first bank succeeded, they ought not to be shut out by the 
order from asserting any claim they might have on the letter.’ 


SECTION 4. Biddle v. Bond [1865]; Rogers, Sons & Co. 
v. Lambert [1890]. The Jus Tertii. 


cio The law as to the whole subject is elaborately discussed in the 
Biddle», judgment of Blackburn, J., in Biddle v. Bond ° referring to the 
Bond [1865]. previous cases. The rule as to the jus tertii is further explained 


j by the Court of Appeal in the case of Rogers, Sons æ: Co. v- 


Lambert.’ 
The facts in the earlier case were exceedingly simple. The 


ee 





l Contract Act (IX of 1872), s.167. $ 1999. 1 Q. B., 546;+ 1899. 
2 See The European & Australian W.N., 19. 
Royal Mail Co. v. The Royal Mail + L. R., 3C. P. D., 450 [1878]. 
Steam Packet Co., 30 L. J., C. P., 247 5 1899. 1 Q. B., at p. 553. 
[1861] ; Sheridan v. The New Quay 6 6B. & S., 225 [1865]. 
Gore C: B N S618- 280- ET 1 L. R.,’91, L Q.B., 318 [1890]. 
C- P., 58 [1858]. 
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plaintiff took in execution goods belonging to one Robbins for 
rent alleged to be due, and delivered them to the defendant, 

an auctioneer, to sell. Robbins having given the defendant 
notice, as the sale was commencing, that the relation of land- 
lord and tenant did not exist between him and the plaintiff, and 
that no rent was in arrear, the defendant having no time to 
make enquiries proceeded to sell the goods. The bailor brought 
an action for the price of the goods alleging that he had delivered 
them to the defendant to sell on his account as his agent. The 
Court (Willes, J.) inferred from the facts that Bond withheld 
the proceeds of the goods from the plaintiff and defended the 
action relying on the right and by the authority of Robbins and 
not hostilely to him. The question of law was argued upon a 
rule before the Court of Queen’s Bench,' when the defence was 
held to be a good one. It is pointed out by Blackburn, J., who 


I Cockburn. C. J.. Blackburn and 


Mellor, JJ.: ** We do not question 
the general rule,’ said Blackburn, J., 
‘* and we agree with what is said by 
my brother Martin in Cheesman v. 
Erall, 6 Exch., 341 (346) [1856]. that 
* there are numerous cases in con- 
nection with wharfs and docks, in 
which, if the party entrusted with the 
possession of property were not es- 
topped from denying the title of the 
person from whom he received it, it 
would be difficult to transact com- 
mercial business.” But the bailee 
has no better title than the bailor, 
and consequently, if a person entitled 
as against the bailor claims it, the 
bailee has no defence against him: 
Wilson v. Anderton, 1 B. & Ad., 450 
[1830]. Such wasthe position of the 
defendant in the present case. If 
Robbins had chosen to sue him in 
trover, or, waiving the tort, had sued 
him for money had and received, the 
defendant would have had no defence. 
He was, therefore, compelled to yield 
to Robbins’ claim. and it would cer- 
tainly be a hardship on him, if, with- 


out any fault of his own, the law has 


` 


A 


left him without any defence against 
the plaintiff for so yielding. We do 
not, however, think that such is the 
law. Several cases were cited on the 
argument at the bar, and more might 
have been cited, such as Stonard v. 
Dunkin, 2 Camp., 344[1810]; Gosling 
v. Birnie, 7 Bing., 339 [1831] ; Hawes 
v. Watson, 2 B. & C., 540 [1824], in 
which a bailee, who, by attorning to 
a purchaser of goods in effect repre- 
sented to him that the property has 
passed to him (although such was not 
the fact), and thereby induced him to 
alter his position and pay the price 
to his vendor, has been held estopped 
from denying the property of the 
person to whom he has thusattorned 
by setting up a title in a third person 
inconsistent with the representation 
on which he induced the plaintiff to 
act. We in no way question that 
those cases were rightly decided. 
But in all of them the estoppel pro- 
ceeded on the representation, which 
was analogous to a warranty of title 
for good consideration to pur- 
chaser. Now,intheordinary of 
bailments, such as the present, the 
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BOND. ‘ 


delivered the judgment of the Court, that the true ground upon 
which a bailee is allowed to set up the title of a third person as 
against the bailor is that the estoppel ceases when the bailment, 
upon which it is founded, determines by what is equivalent to 
an eviction by title paramount ; but the jus tertii must be ac- 
tually asserted against the bailee, who can only set up the title 


representation is by the bailor to the 
bailee that he may safely accept the 
bailment ; and, so far as any weight is 
to be given to the representation, it 
makes against the estoppel. This is 
pointed out by Parke, B., in Chees- 
man v. Ezall, 6 Exch., 341, 344 
[1851], in the case of a pledge, and 
is indicated as one of the grounds on 
which the judgment of the Common 
Pleas proceeded in Sheridan v. The 
New Quay Co., 4 C. B.. N. S., 618 
[1858], which was the case of a car- 
rier. The position of an ordinary 
bailee, where there has been no 
special contract or representation on 
his part, is very analogous to that of 
a tenant who, having accepted the 
possession of land from another, is 
estopped from denying his land- 
lord’s title, but whose estoppel ceases 
when he is evicted by title para- 


mount. This was decided as early 


as the 44 Eliz., in Shelbury v. 
Scotsford, Yelv., 22. In Wilson v. 
Anderton, Littledale, J., 
states the law to the same effect. 
And accordingly in Hardman v. Will- 
cock [see 9 Bing., 382 n. (a) (1832)], 
in Cheesman v. Exall, and in Sheridan 
v. The New Quay Co., a bailee was 
permitted under circumstances sim- 
ilar to the present to set up the jus 
tertii. Itistruethatin the two first 
of these cases the plaintiffs had ob- 
tained the goods by a fraud upon the 
person whose title was set up, whilst 
in the present case there is nothing 
in the evidence to shew that plain- 
tiff, though a wrong-doer, did not 
honestly believe that he had a right 


— 


to distrain. But we do not think 
that this circumstance alters the law 
on the subject. The position of the 
bailee is precisely the same, whether 
his bailor was honestly mistaken as to 
the rights of the third person or fraud- 
ulently acting in derogation of them. 
We think that the true ground on 
which a bailee may set up the jus 
tertit is that indicated in Shelbury v. 
Scotsford, viz., that the estoppel 
ceases when the bailment on which 
it is founded is determined by what is 
equivalent to an eviction by title pa- 
ramount. Itis not enough that the 
bailee has become aware of the title 
of a third person. We agree in what 
is said in Betteley v. Reed, 4 Q. B.. 511, 
517 [1843], that * to allow a deposi- 
tary of goods or money, who hasac 
knowledged the title of one person, to 
set up the title of another who makes 
no claim, or has abandoned all claim, 
would enable the depositary to keep 
for himself that to which he does not 
pretend to have any title in himself 
whatsover.’ Nor is it enough that 
an adverse claim is made upon him 
so that he may be entitled to relief 
under an interpleader. Weassentto 
what is said by Pollock, C. B., in 
Thorne v. Tilbury, 3 H. & N., 534 
(537) [1858], that a bailee can set up 
the title ‘ if he defends upon the right 
and by the authority ` of that person. 
Thus restricted, we think the doctrine 
is supported both by principle and 
authority, and will not be found in 
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137 * 
of another if he defends upon the right and title and by the 
authority of the third party. 
Biddle v. Bond' was followed by the Court of Appeal? in Rogers, Sons 
Rogers, Sons & Co. v. Lambert, which was an action for wrong- EAR 
ful detention of copper, purchased by the plaintiffs from the [1890]. 
defendants, and for damages. The plaintiffs paid for, and left 
the copper in the possession of the defendants as warehousemen, 
subject to warehousing charges, and the defendants gave to the 
plaintiffs delivery orders directing delivery to the order of the 
plaintiffs, and entered the plaintiffs’ name in their warehouse 
books as owners of the copper. After the bailment of the cop- 
per the plaintiffs sold to a firm of Morrison, Kekewich & Co., and 
endorsed the delivery orders to them, but subsequently, before 
action, revoked the delivery orders, and gave notice to the de- 
fendants not to deliver the copper to anyone but themselves. 
The defendants, who sought to hold the copper against Morri- 
son, Kekewich & Co. to meet a heavy claim which they had 
against them, defended the action im their own interest, and 
without reference to the right or authority of Morrison, Keke- 
wich & Co. Day, J-, held that the plaintiffs had ceased to have 
any interest in the copper, and gave judgment for the defen- | 3 
dants. This decision was reversed by the Court of Appeal The jus 
upon the ground that the defendants, as bailees, could not avail “”"* 
themselves of the title of Morrison, Kekewich & Co.. except by 
defending on their behalf and by their authority. It was 
open to the defendants to institute interpleader-proceedings 
between the rival claimants, or to allege and prove the title 
of Morrison, Kekewich & Co., but they did not adopt either a: 
of these courses. | 


2 


_ re ee —_ ee a 


! 6B. & 8S., 225 (1865). 

2 Lord Esher. M. R., Lindley and 
Lopes, L. J J. 

3 L. R., I Q. B., "91, 318 (18590} 
The case also came before Denman 
and Wills, JJ., apon appeal from an 
order allowing interrogatories as to 
whether the plaintiffs had not, since 
the date of the bailment, sold the 


= 


copper and received the price for the 


same, and had not endorsed and 


handed delivery orders to their ven- 
dees. The interrogatories were dis- 
allowed upon the ground that Lam- 
bert & Co. could not set up against 


their bailors a title under which they Sars 
did not profess to defend the action. __ 


L. R., 24 Q. B. D., 573 [1891]. 
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The principle of election is, however, applicable where a 
bailee, Knowing of the adverse claim of a third person, elects to 
support his bailor, or conversely elects to support an adverse 
title against his bailor. In such a case, it is conceived, he will 
be estopped from denying the title he has elected to support. 
In Ex-parte Davies, In re Sadler | the former case occurred. An 
auctioneer held possession of goods on behalf of a trustee in 
bankruptcy, and by his directions advertised the goods for sale, 
sold them for the trustee, and received the sale-proceeds. The 
holder of a registered bill of sale, on whose behalf the auctioneer 
had previously taken possession of the goods, gave him notice 
not to part with the sale-proceeds. The trustee applied to the 
Court for an order for payment of the money to him, and the 
bill of sale holder commenced an action against the auctioneer 
for the sale-proceeds. The money having been paid into court, 
the auctioneer to protect himself set up the title of the bill 
of sale holder. The Court of Appeal held that the auc- 
tioneer, with full knowledge of an adverse claim, had 
deliberately elected to sell the goods for the trustee, and could 
not, therefore, set up the jus tertii.” 


SECTION 5. Cases of Offence and Fraud. Farquharson 


Brothers v. King & Co. [1902]. 
Questions frequently arise between pledgee and bailee or 
between the owner or bailor and third parties where goods have 
been obtained from the wharfinger by means of fraud. In such 


knew what the title of the bill of sale 
holder was, and he knew what the 
title of the trustee was. Insubstance 
what passed between him and the 


l L. R., 19 Ch. D., 86 [1881]. 
2 Lush, L. J., said: ** The bill of 
sale holder was not before the Court 
atall... Itisnot necessary now to 


say whether his claim is a valid one ; 
the only question is whether the 
money ought to be paid out to 
the trustee, and I have no doubt 
that it ought. The intended sale 
under the instructions of the bill 
of sale holder was stopped by the 
Court ; the trustee asserted his claim, 
and the auctioneer, with full know- 
ledge of the other claim, elected to 
take the part of the trustee. He 


trustee was this: ‘If you will au- 
thorise me to sell the goods on your 
behalf, I will undertake to hand over 
the proceeds of the sale, less my com- 
mission, to you.’ I am of opinion 
that when a person in such a position, 
knowing of two adverse claims to the 
goods, elects to take the part of one 
of the claimants and to sell the goods 
as his, he is estoppéd from afterwards 


denying thatclaimant’s title. Ifhe 


= 
Lag 
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cases it is necessary to see whose negligence is the proximate 
cause of loss. In The Union Credit Bank Ld. v. Mersey Docks 
and Harbour Board‘ three different illustrative cases occurred. 
(a) One Nicholls, a tobacco broker, obtained a blank delivery 
order from his pledgees, the plaintiffs, after repaying the advance 
on a portion of the tobacco deposited by him with the defen- 
dants, filled in the space with the total number of the hogsheads, 
obtained delivery of them all from the defendants, the wharfin- 
gers, andsoldthem. The plaintiffs failed because they impliedly 
gave Nicholls authority to fill up the blank and were estopped 
from shewing that his authority was limited. (b) Nicholls paid 
the plaintiffs their advance on one consignment, obtained a 
properly drawn delivery order from them in respect of that 
consignment, added above their signature the description of 
another consignment, and obtained from the defendants, the 
wharfingers, delivery of both. The plaintiffs sueceeded because 
they were not guilty of any negligence which was the proximate 
cause of the delivery. (e) Nicholls, after fraudulently obtaining 
delivery as mentioned in case (b), pledged a portion with an- 
other bank and effected a transfer into the bank’s name in the 
wharfinger’s books. Afterwards he paid off this advance and 
obtained possession of the goods himself by a delivery order 
signed by the second bank, and addressed to the wharfingers. 
The plaintiffs, the original pledgees, succeeded as against the 
wharfingers, but would have failed as against the second bank 
had it been necessary to decide the question inasmuch as the 
latter had merely relinquished constructive possession to 
Nicholls. 


In a recent case in the House of Lords? the observations of Farquharson 


Lord Halsbury in Henderson & Co. v. Williams? and the famous 
dictum of Ashurst, J.,* with reference to innocent parties are 


——— 


* 


had not taken this course, he would 1 1899. 2Q. B., 205. 
have been entitled to shew that there 2 1902. A.C.,325; 71L. J. K. B., 
was a better title in the bill of sale 667, overruling the Court of Appeal 
holder; there might have been whatis in1901, 2K. B., 697; 70 L. J. K. B.. 
called an eviction of the trustee by 985. 
title paramount.’” 8 1895. 1Q. B., 521. 

4+ [1787]. 2T.R., 63; LR. #., 425. 
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very fully discussed with reference to cases decided since 
Lickbarrow v. Mason.' ‘‘ Such a doctrine,’’ said Lord Lindley, 
‘isfar too wide. So far as I know, the doctrine has never been 
judicially applied where nothing has been done by one of the 
innocent parties which has in fact misled the other.’’ In the 
House of Lords case, Farquharson Brothers were large timber 
merchants who discovered that their confidential clerk had been 
stealing small lots of their timber for years, passing it out of 
their names in the docks by means of a written authority they 
had given him, and disposing of it (in this case to the defendants) 
for his own benefit. No question was raised with reference 
to the Dock Company, and the case was decided on the principle 
that the bailors not having held out the clerk to the defendants 
as their agent to sell, were not estopped from denying his au- 
thority, and that the clerk had no title or apparent authority 
in himself, so that the plaintiffs must recover the value of the 
timber. ‘‘ Holding out,’ as said in Dickinson v. Valpy. ‘* must 
be such as to Justify the inference that the particular individual 
affected can say that he knew of it and acted on it—a proposi- 
tion for which the defendants could not, in the present case. 
contend.’ ’ 

The question, whether an estoppel can arise against a common 
carrier or a Railway Company in respect of the criminal acts of 
its agents or servants, or persons effecting a fraud while purport- 
ing to act as such, is one of some difficulty. In Machu v. The 
London and South-Western Railway Co., a delivery ticket was 
issued by the Company containing the name of one Johnson, 
who was described as a porter, and signed by Chaplin and Horne, 
sub-contractors with the Company. Johnson stole the goods 
while under the charge of the sub-contractors. The Court of 
Exchequer held that Johnson was a servant in the employ of 
the Company within the meaning of the Carriers’ Act, 11 Geo. 4 


‘and 1 Will. 4c.68. But Rolfe and Platt, B. B., appeared to 


think that the ticket was only matter of evidence and did not 
work an estoppel. Pollock, C. B., however, suggested that the 


inference from the document was that Johnson was a servant of 





1b. * 2 10B. &C., at p. 140 [1829]. 3 2 Ex., 415 [1848]. 
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the Company. In Way v. Great Eastern Railway Co.,' the theft w here fraud 

was effected by a person not in the employment of the Company, Cer rait 
> who represented himself to be one of the carmen of their con- AS a 

tractor, and obtained from their delivery clerk a pass which 

enabled him to drive the van containing the pictures out of the 

yard and so steal the pictures. It was argued, upon the au- 

thority of the opinion of Pollock, C. B., in the former case, that 

the defendants had trusted the thief as their servant and were 

estopped from so denying ; but the Court held that it was im- 

possible, upon any fair construction of the Act, to hold them 

liable. Blackburn, J., said : ‘‘ It is impossible to say that the 

defendants have so acted as to represent that the thief was their 

servant. This is a highly artificial attempt to make out a con- 

structiye liablilty on the part of the Railway Company ’’ ; and 

Quain, J., added : ** You cannot turn a person who, by false 

representation that he is a servant of the defendant’s agent, . 

has got from them possession of goods, into the defendant’s 

servant for the purpose of the Carriers’ Act.’ 

The liability in such cases (if there is a liability) would appear Unless there 
to rest upon the ground of agency, but in the case of a fraud Pn 
perpetrated independently by a third person, it is difficult to see of bailee or 
how any question of estoppel can arise unless the fraud is the ma ee 
proximate result of negligence on the part of the servants of the 
Railway Company or carrier. 

The question, if it arises in India, will be complicated by the 
consideration of the different liabilities of common carriers and ě > > 
railways under the law applicable to them respectively.” | 

It has also been held in England upon Section 7 of the 
Railway and Canal Traffic Act? that a loss of goods by the theft — 
of a Railway Company’s servants without neglect or default of 
the Company was not a loss ‘‘ occasioned by the neglect or KA 
default of the Company or its servants’’ within the meaning P 
of that section, and, therefore, that the Company could at com- ~ eee 
mon law protect themselves by a special contract. E 

IL. R., 1 Q. B., 692 [1876]. 
2 See The Irrawaddy Flotilla Co. v. Bhugwandass, 18 Cale., 620 o 


» and questions there discussed and pronounced upon. 
3 Shaw v. Great Western Railway Co., ER, By TA ee BL 
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SECTION l. Peculiar Character of such Instruments. 


Estoppels, in connection with negotiable instruments, re- 
quire to be distinguished, as the use of the term has led to no 
little confusion of thought. On the one hand, the peculiar 
character of a negotiable instrument, derived from the law 
merchant, requires to be considered. On the other hand, 
certain estoppels properly so called are to be explained by re- 
ference to the doctrines of negligence or agency. 

First as to the nature of a negotiable instrument. ‘‘ The 
law of negotiability,’’ observed Baron Wilde in Swan v. North 
British Australasian Co.,' “‘is the law of property passing by 
delivery. It gives to actual transfer the effect of real title. 
The law merchant validates, in the interests of commerce, a 
transaction which the Common Law would declare void for 
want of title or authority, and transactions within its operation 
are as absolutely valid and effectual as if made with title or 
authority.” 


1 7H. & N. 630 (634) [1862]. See 
a statement of general principles in 
Raghavji Vizpal v. Narandas Par- 
manandas, 8 Bom. L. R., 921 [1906]. 


declaring an instrument to contain 
the contract, by facilitating its 
transfer, and by dispensing with 
the proof of the position which the 


2 See Pollock on Contract, 7th 
ed., 228—230, where it is pointed 
out that, the mere assignment of a 
contract being insufficient to meet 
the requirements of commerce, the 
benefit of the contract is obtained by 


parties occupy relatively to each 
other. See, for definitions of ne- 
gotiable instruments and their at- 
tributes, Act XXVI of 1881, Chapter 
2; 45 & 46 Vict., c. 61, ss. 2—21 ; 
Couch v. Credit Foncier, L. R., 
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The term ‘‘ estoppel °° is generally used in connection with 
the legal position which the parties to bills or notes occupy re- 
latively to one another, but the subject appears to be intimately 
connected with the application of two principles, first, that 
in the case of such instruments the law looks chiefly to the nature 
and uses of the instrument,’ and second, ‘‘ that whenever one 
of two innocent parties must suffer by the act of a third, he who 
has enabled such third person to occasion the loss must sustain 
it. >?  ‘* The object of the law merchant,’’ said Byles, J., 
in Swan v. North British Australasian Co.,* ‘‘ as to bills and 
notes made or become payable to bearer,is to secure their 
circulation as money; therefore honest acquisition confers 
title.” 


The situation between the parties to commercial instruments Implied con- 


Derived from 
the law mer- 


chant. 


is, no doubt, to be regarded as one of contract, the parties *®°*- 


having agreed that the instrument is tobe taken as founded 
upon certain facts. 
acting on that agreement is altered, the other ought not to be 
_ permitted to deny it. The resemblance to estoppel by repre- 
sentation is, however. an artificial one, since there is no repre- 
sentation beyond that involved in the contract itself.* 


In Ashpitel v. Bryan® the defendant, a relation of one John Contract 
may be ex- 
press. 


Peto, who died indebted to him, agreed with James Peto that 


ee 


8 Q. B.. 374 (381) [1873]. citing with 
approval the following remarks of 


As to the recognition of foreign in- 
struments see Goodwin v. Robarts 


the learned Editor of Smith's Lead- 
ing Cases [see Miller v. Race, 11th 
ed.. Vol. i, 473]: ‘‘It may there 
fore be laid down as a safe rule that, 
where an instrument is by the cus- 
tom of trade transferable. like cash, 
by delivery, and is also capable of 
being sued upon by the person hold- 
iag it pro tempore, there it is en- 
titled to the name of a negotiable 
instrument, and the property in it 


passes to a bond fide transferee for ~ 


value, though the transfer may not 
have taken place im market overt.”” 


in the Court of Exchequer Chamber, 
L. R., 10 Ex., 337 [1875], and the 
eases there cited. a 

1 Per Byles, J., in Swan v. North 
British Australasian Co., 2 H. & C., 
175 (185) (1863). 

2 Per Ashurst, J., in Lickbarrow v. 
Mason, 2 T. R., 63 (70) [1787]. See 
Price v. Neal, 3 Burr., 1355 (1357) 
[1762]. 

8 2H. & C., 175 (184) [1863]. 

See per Cockburn, C. J., at p. 189. 


+ See Bigelow on Estoppel, 5th 


ed., 481. 


6 3 B. & S., 474 [1863]. 
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a bill should be drawn and indorsed in the name of John, atid” | 
the defendant accepted the bill in consideration of James for E 
bearing to make any claim in opposition to the defendant’s y 
taking possession of the stock in trade of the deceased. The 
plaintiff as executor of John brought an action upon the billi 
It was held that the defendant was precluded by his own act 
from saying that the person whose name appeared on the bil a 
was fictitious or was dead at the time. The estoppel in that 
case was founded on the express agreement of the parties. 

But the character impressed upon the parties to negotiable 
instruments is derived from the law merchant which, upon 
grounds of commercial utility. recognised the makers, drawers 
and indorsers of such instruments as occupying certain defined 
positions relatively to one another. The contract to which 
they have become parties may embrace new parties as the 
instrument circulates, and the position of each person has come 
to be regarded as having certain definite legal rights and duties 
attached to it. The rules, for instance, which prevent the ac- 
ceptor of a bill of exchange from disputing certain admitted 
facts. may be called ‘‘ estoppels.’” but they are estoppels 
springing from the nature of the transaction, founded upon 
mercantile custom, and may now be regarded as statutory 
estoppels. ' j 
SECTION 2. Statutory Estoppels. ; bs 


The position of the parties to negotiable instruments ?in this — 
country is defined in certain enactments, and may be presented — : 
as follows :— Rete yy 
12 ag 





oe $$ SEE a SS 










I See Chalmers on Bills of Ex- pressed to be payable to a- pa + 
change, 6th ed., 316 et seq. fied person or his order, or to th mE Z 
2? See Act XXVI of 1881, ss. 4—9, order specified of a person, or | 
for definitions of ` promissory note.” bearer thereof, or toa specified pi erson 
` bill of exchange,’ ‘cheque.’ ‘draw- or the bearer thereof.” ‘Whe we 
er,” * drawee,” * drawee in case of promissory note, bill of- 
need,’ * acceptor,” ‘ acceptor for hon- _or cheque is transferred to an ny pe l 
our,’ * payee,’ ‘ holder,’ * holderin “so as to constitute t hat person mnn 
due course.” A negotiablė instrument holder thereof, the instrument is $å 
is defined [s. 13] as ** a promissory to be negotiated 8 [s gis 
note. bill of exchange or cheque ex- to indorsement ss. ue ia a ETA 
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As to acceptor : '— 

Section 117 of the Evidence Act * provides that ** no accep- 
tor of a bill of exchange shall be permitted to deny that the 
drawer had authority to draw such bill or to indorse it *’ ; but,’ 
‘* The acceptor of a bill of exchange may deny that the bill was 


really drawn by the person by whom 
>; that is, he may show that the signature of the 


been drawn 
drawer is a forgery.* 


it purports to have 


This section is supplemented by Sections 41 and 42 of the 
Negotiable Instruments Act,° which are as follows :— 

[Š. 41] ‘* An acceptor of a bill of exchange already indorsed 
is not relieved from liability by reason that such indorsement 
is forged, if he knew or had reason to believe the indorsement to 
be forged when he accepted the bill. 


[S. 42] 


** An acceptor of a bill of exchange drawn in a 


fictitious name and payable to the drawer’s order is not, by 
reason that such name is fictitious, relieved from liability to any 


holder in due course claiming 


I *“* Acceptor’’ is defined by 
s. 7 of the Negotiable Instruments 
Act (XXVI of 1881). ‘* After the 
drawee of a bill has signed his assent 
upon the bill or, if there are more 
parts thereof than one, upon one 
of such parts, and delivered the same 
or given notice of such signing to the 
holder or to some person on his 
behalf, he is called the acceptor.” 
As to the contract of the acceptor, 
see Byles on Bills. 16th ed.. 271, 
272. 

2 Act I of 1872. 

ê Expl. I to s. 117. 

+ The rule in England is otherwise, 
Sanderson v. Collman. 4 M. & Gr.. 
209 [1842]. ‘* It is of immense im- 
portance,” said Coltman, J., ‘* that 
it should be understood and settled 
that a party who accepts a bill is 
thereby precluded from disputing 
the drawing of that bill. Bills are 
received by banke?s and bill-brokers 
upon the faith of the acceptance of 


10 


under an indorsement by the 





the drawees, who must be presumed 
to have sufficient means of satisfy- 
ing themselves as to the authenticity 
of the instruments.’ See 45 and 
46 Vict., c. 61, s. 54, which provides 
that the acceptor of a bill *‘ (1) 
engages that he will pay it according 
to the tenor of his acceptance : (2) 
is precluded from denying to a holder 
in due course (a) the existence of 
the drawer, the genuineness of his 
signature, and his capacity and au- 
thority to draw the bill; (6) in the 
case of a bill payable to -drawer’s 
order, the then capacity of the drawer 
to indorse, but not the genuineness 
or validity of his indorsement ; (c) 
in the case of a bill payable to the 
order of a third person, the exist- 
ence of the payee and his then capa- 
city to indorse, but not the genuine- 
ness or validity of his indorsement.”’ 
See Byles on Bills, 16th ed., ee 
“973. : = 
5 Act XXVI of IS8SL. r 


Acceptor. 
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same hand as the drawer’s signature, and purporting to be. a 
made by the drawer.”’ ! _ 3 = 

Other sections define the position of the parties to a negoti- = 
able instrument. a 






the maker of a promissory note and the acceptor before matu- a 
rity of a bill of exchange are bound to pay the amount thereof at” 
maturity according to the apparent tenor of the note or a 
ceptance respectively, and an acceptor at or after maturity 7 
is bound to pay the amount thereof to the holder on demand. 
In default of such payment, the maker or acceptor is bound 
to compensate any party to the note or bill for any loss or 
damage sustained by him and caused by such default. 

By Section 37, the maker of a promissory note or cheque, the 
drawer of a bill of exchange until acceptance, and the acceptor 
are, in the absence of a contract to the contrary, liable therein - 
as principal debtors, and the other parties are liable as 
sureties. i gi 

By Section 88, an acceptor or indorser of a negotiable instru- 





1 ** The defendants,” said Bayley, holder in due course the existence of 

J., in Cooper v. Meyer [10 B. & C., the payee and his then capacity to it 
471 (1830)}, ‘‘ ought not to have indorse. (2) The indorser of & bill — rat 
accepted the bills without knowing by indorsing it—(a) engages that on E 
whether or not there were such due presentment it shall be accepted S 
persons as the supposed drawers. If and paid according to its tenor, and ae 
they chose to accept without making that if it be dishonoured he wil 2 
the enquiry, I think they must be compensate the holder or & subse- È 

ek 


considered as undertaking to pay quent indorser who is compelled sae 
to the signature of the person who to pay it; provided that the E 
actually drew the bills.” requisite proceedings on dishonour — te 


2 The liability of drawer and in- be duly taken ; (b) is precluded from 
dorser is thus stated in s. 55 of the denying to a holder in due course the: 55 
English Act: ** (1) The drawer of a genuineness and regularity m all aa 
bill by drawing it—(a) engages that respects of the drawer’s signature 
on due presentment it shall be ac- and all previous indorsements ; ‘lazy a 
cepted and paid according to its is precluded from denying to his 1m- rei 
tenor, and that if it be dishonoured mediate or subsequent indorser that — D 
he will compensate the holder or any the bill was at the time of his meo Saa 
indorser who is compelled to pay it, dorsement a valid and St T E 
provided that the requisite proceed- bill, and that he had then a go% —— 
ings on dishonour be duly taken; title thereto.” Ste Byles on Bills, 
(b) is precluded from denying to a 16th ed., 180, 181. — č 2 











CHAP. VI.] 


NEGOTIABLE INSTRUMENTS. 





147 


ment is bound by his acceptance or indorsement, notwith- 
standing any previous alteration of the instrument. 
By Section 120, no acceptor of a bill of exchange for the 


honour of the drawer! shall, in 


suit thereon by a holder in 


due course, be permitted to deny the validity of the instru- 


ment as originally drawn. 


The same rule applies to the maker of a promissory note, and 
the drawer of a bill of exchange, or cheque. 

By Section 121, no acceptor of a bill of exchange payable to, 
or to the order of, a specified person shall, in a suit thereon by a 
holder in due course, be permitted to deny the payee’s capacity, 
at the date of the note or bill to indorse the same._ 

The maker of a promissory note is in the same way estopped 
from denying the capacity of the payee to indorse. 

By Section 122, no indorser of a negotiable instrument shall, 
in a suit thereon by a subsequent holder, be permitted to deny 
the signature or capacity to contract of any prior party to the 


instrument. 


SEecTION 3. Inchoate Instruments. 


Another class of cases has now to be examined. The giver of 
a blank acceptance, or an indorsement on a blank note filled up 
for a larger sum than he authorised, has been described as issu- 
ing a letter of credit for an indefinite amount.* 


1 ** When acceptance is refused, 
and the bill is protested for non- 
acceptance, and any person accepts it 
supra protestfor honour of the drawer 
or of any one of the indorsers, such 
person is called * an acceptor for hon- 
our’ ’’—s. 7. See further, as to ac- 
ceptance for honour, ss. 108—112 ; 
Phillip v. Im Thirn, L. R., 1 C. P., 
463 [1866] ; 18 C. B. (N. S.), 694 (on 
demurrer). The bill is treated as a 
bill payable to bearer. See Byles 
on Bills, 16th ed., 273—279. 

2 Russell v. Langstaffe, 2 Douglas, 
496 [1780]. In Wahidunnessa ç 
Surgadass, 5 Calc., 39 [1879], Garth, 
C. J., said: ** We have already ob- 


yer S 


n E $$$ 


served in the course of the argu- 
ment, that in the case of a bill of 
exchange, or promissory note, an 
indorsement made before the imstru- 
ment is drawn, renders the indorser 
liable for any amount warranted 
by the stamp, which may after- 
wards be filled up upon the face of 
the bill. In Russell v. Langstaffe, 
where several promissory notes had 
been indorsed by the defendant on 
blank forms without any amount 
being mentioned, Lord Mansfield 
says : * Nothing is so clear as that an 
endorsement on a blank note is a 
letter of credit for an indefinite sum, 
It does not lie in the defendant’s 


Inchoate in- 
struments. 
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Rule for pro- In Foster v. Mackinnon,' Byles, J., after observing that a writ- 

ae iad ten contract may be invalidated on the ground of fravd or mis- 

mean foc take. added: ‘* These cases apply to deeds, but the principle 

is equally applicable to other written contracts. Nevertheless 

this principle when applied to negotiable instruments, must be 

and is limited in its application. These instruments are not 

only assignable, but they form part of the currency of the coun— 

try. A qualification of the general rule is necessary to protect 

innocent transferees for value. If, therefore, a man write his 

name across the back of a blank bill stamp, and part with it, 

and the paper is afterwards filled up, he is liable as indorser. If 

he write it across the face of the bill, he is liable as acceptor, 

when the instrument has once passed into the hands of an inno- 

cent indorsee for value before maturity, and liable to the extent 

of any sum the stamp will cover. In these cases, however, the 

party signing knows what he is doing ; the indorser intended to 

indorse, and the acceptor intended to accept, a bill of exchange 

to be thereafter filled up, leaving the amount, the date, the 

maturity, and the other parties to the bill undetermined. `’ 

Application The above rule has been embodied in the Negotiable Instru- 

of the rule ments Act,* and has been extended in this country so as to in- 
to instru- 2 4 

ment pledg- clude the case of a blank stamp paper filled up so as to consti- 

ing immove- tute a pledge of immoveable property. In the case of Wahidun- 
able proper- i z i i 

5 nessa v. Surgadass,® the defendant’s ancestor, Mir Haider Ali, 
Wahidun- 

nessa v.Sur- 


——— ee ——— ———————————— 





mouth to say that these endorse- may be, upon it, a negotiable instru- 


[1879]. a ments were not regular.’ SeeByles ment, for any amount specified 
case of es- on Bills. 16th ed., 95, 99 194, 195, therein and not exceeding the amount 
toppel by 258. covered by the stamp. The person 
orby appa- | L. R., 4C. P., 704 (712) [1896]. so signing shall be liable upon such 
rent autho- 2 S. 20 of Act XXVI of 1881 isas instrument, in the capacity in which 


rity. | follows: `‘ Where one person signs he signed the same, to any holder in 
and delivers to another a paper due course forsuch amount; provided 
stamped in accordance with the law that no person other than a holder 
relating to negotiable instruments in due course shall recover from the 
then in force in British India, and person delivering the instrument any- 
either wholly blank or having written thing in excess of the amount intend- 
thereon an incomplete negotiable ed by him to be paid thereunder.” 
instrument, he thereby gives prima Sees. 20 of the English Act. As to 
jacte authority to the holder thereof ‘holder in „due course,” see Act 
to make or complete, as the case XXVI of 1881, s. 9. 

8 5 Calc., 39 [1879]. 








CHAP. VI.| NEGOTIABLE INSTRUMENTS. 149 


delivered to his karpurdaz a blank paper stamped as a bond, 
duly signed and sealed, for the purpose of raising Rs. 16,000. 
The latter, by the instructions of Mir Haider’s uncle, who was in 
the habit of transacting his business, had a mortgage bond 
drawn up, upon the faith and security of which the sum was 
paid to the karpurdaz. The defendant contended that, as Mir 
. Haider’s representative, he was not bound by a document, the 
contents of which were not known to Mir Haider, and chal- 
lenged the bond fides of the transaetion. But the court held 
that the principle of Russell v. Langstaffe would apply in the 
case ‘of an instrument pledging immoveable property by way 
of mortgage for the purpose of securing money borrowed. The 
above case may be said to rest upon estoppel by conduct of cul- 
pable negligence proximately connected with the result occa- 
sioned thereby. Or the case may be explained as one of agency 
upon the ground of estoppel by apparent authority. The blank 
stamp paper could not be regarded as a negotiable instrument, 
but was intended for the purpose of raising a loan. 

In Lloyd’s Bank, Ld. v. Cooke ' the defendant in an action Recent Eng- 
brought by the payees of a promissory note against him as maker "*" °° 
of the note, had signed his name on a blank stamped piece of . 
paper, and had entrusted the paper to another person with 
authority to fill it up as a promissory note for a certain sum 
payable to the plaintiffs, and deliver it to the plaintiffs as secu- 
rity for an advance to be made by them, and that person had 
fraudulently filled the paper as a promissory note for a larger 
amount and obtained by means of it an advance of that 
amount from the plaintiffs, who had no notice of the fraud: ~ 
it was held that the defendant was estopped from denying the 
validity of the note as between himself and the plaintiffs, and 
therefore the action was maintainable against him for the full . 
amount of the note. 

In Glenie v. Tucker} the defendant, T, being unable to 


1 1907. 1 K. B.,794; 76 L. J.K.B., 203; on appeal from Lawrence, J., ~ 
666, discussing and distinguishing 1907, 2 K. B., 507; 76 L. J. K. B., 
the case of Herdman v. Wheeler, 874. See Section 20 of the English 
1902, 1 K. B., 36h « Act. n 

2 1908. | K. B., 263 ;77 L. J.K.B., 
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pay for some pigs bought from the plaintiff’s testator, 
the defendant, S, agreed to be responsible for the price 
of any pigs delivered to T. S accordingly indorsed bills for 
the price of the pigs, and for several years transactions 
took place between the parties upon this footing. In each case 
the acceptance by T and the indorsement by S were placed 
upon a blank bill form which was then handed to the plaintiff’s 
testator, who afterwards filled up the body of the bill. In an 
action upon two such bills filed up with the name of the de- 
ceased as drawer and indorser, it was held that as the defendant, 
§, had agreed to become liable for the price of pigs supplied to T, 
and the transactions between the parties had for several years 
proceeded on the faith of such agreement, and as the bills sued 
upon had been indorsed in pursuance of the agreement, and 
made out with the authority of S, he was estopped from setting 
up the defence of circuity of action or that the bills were in- 
complete at the time when he indorsed them, and that the plain- 
tiffs were entitled to recover. 

The decision of the Court of Appeal in Smith v. Prosser ' pro- 
ceeds upon the ground that the defendant never authorised or in- 
tended to authorise Telfer to fill up and issue the notes as negoti- 
able instruments. Besides this the notes were not ‘‘ stamped °’ 
nor were they after completion ‘‘ negotiated °° to a holder 
in due course. So that nothing turned upon Section 20 of the 
English Act, and the corresponding Section 20 in this country 
would have no application on account of the absence of the 
stamp. One learned member of the court held that the plaintiff 
had also notice of Telfer’s limited authority. The question of 
** intention °’ appears to enter largely into these cases in Eng- 
land. In argument the Common Law doctrine was relied on 
apart from the Act, but the express provisions of the Act were 
against the defendant. 

In the case of inchoate instruments the relation between the 


original parties is that of principal and agent. There is no ex- 


i 77 L. J. K. B., 71 [1907] where Fletcher Moulton, L. J., points out 
that this doctrine of estoppel is earlier than the first statute as to stamping 
English Bills. 
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press representation on the part of the principal, and, as pointed 
out by Mr. Bigelow,! the principal’s conduct in trusting the 
agent is not the immediate cause of the other party trusting 
the agent. Between the two acts may intervene a course of 
fraudulent conduct on the agent’s part. The estoppel here, if 
it can be so called, is implied from the negotiability of the in- 
strument. The section assumes that the instrument is delivered 
incomplete to another, presumably for the purpose of putting 
it into circulation. If the agent exceeds his instructions, or 
effects a fraud, the question becomes one of some difficulty. 
It appears more correct to rest upon the ground of negotia- 
bility, the liability of one who puts his name to blank paper.” 

The question in these cases will be whether the signer delivers Thera moa 
the incomplete instrument to the agent for negotiation. : 
Where it is obtained from him fraudulently, or without his 
knowledge, or for an unlawful consideration, it would seem 
that no title can generally be founded upon the instrument.’ 


SEcTION 4. Cases of Negligence or Fraud, and Agency. 


Certain cases which involve questions of negligence or fraud, 
and agency have now to be considered. 





1 Bigelow on Estoppel, 5th ed., 
457, 565, 494, 

2 In Ez-parte Swan [7 C. B.(N.8.), 
446 (1859)], Williams, J.. observes : 
‘** In Marston v. Allen [8 M. & W., 
494, 504 (1841)), Alderson, B., in 
delivering the judgment of the Court 
of Exchequer, refused to adopt the 
proposition that the previous party 
to a bill is estopped from setting up 
the defence of fraud against the case 
of a bond fide holder for value, and 
thought it better to say that, by the 
law merchant, every person having 
possession of a bill, has notwith- 
standing any fraud on his part, either 
in acquiring or transferring it, full 
authority to transfer it to a boná fide 
holder for value. It seems therefore 
doubtful whether the cases as to the 


liability of a man who signs a blank 
bill or note or cheque are founded 
on the doctrine of estoppel, or on a 
rule of law merchant that an actual 
authority is thereby conferred on the 
person in whose hands the instru- 
ment is. It is, however, plain that 
none of the decisions as to the effect of 
signing instruments in blank extend 
beyond the case of negotiable in- 
struments, and it seems to me that it 
would be inconvenient and dangerous 
to apply the principle of them any 
further.”’ These remarks are con- 
curred in by Channel, B., in Swan v. 
North British Australasian Co., 7 
H. N., 660 [1862]. 

3 See Act XXVI of 1881, s. 58, 
as to negotiable instruments lost or 
stolen. . 
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In the case of Young v. Grote,! a customer of a bank entrusted ~ 
to his wife signed blank cheques. She caused one to be filled up 
in such a way that a blank space was left before the letters and 
figures denoting the amount, so that her husband’s clerk was 
thereby enabled to insert words and figures representing a larger 
amount, payment of which was made by the bank. The Court 
of Common Pleas held that the bankers having been misled by 
the fault of the drawer of the cheque, the latter must bear the 
loss, he by want of proper caution having so drawn the cheque 
that an interpolation could be made. The case proceeded 
upon the authority of an extract from Pothier? which makes the 
inability of the drawer to recover depend upon his fault in the 
Cheque care mode of drawing the cheque, * and is consistent with the rule 
lessly drawn. that negligence in order to produce an estoppel must be in the 
transaction itself.* 

In the recent case of The Colonial Bank of Australasia v. 
Marshall and another * the Judicial Committee have said, how- 
ever, that, whatever the duty of a customer towards his banker 
may be, the mere fact that the cheque is drawn with spaces 
such that a forger can utilize them for the purpose of forgery 
is not by itself any violation of that duty. 


Bill ineffec Ingham v. Primrose,’ which has since been doubted, was de- 
anny s&n ë cided upon the authority of Young v. Grote. The defendant 


accepted a bill of exchange and gave it to M, who put his name 
to it as drawer, for the purpose of getting it discounted. M, 
being unable to effect this, returned the bill to the defendant, 
who, with the intention of cancellation, tore the bill in half and 








1 4 Bing., 253 [1827]. In Baren- 
dale v. Bennett [L. R., 3 Q. B. D., at 
p. 532 (1876)], Brett, L. J., says it is 
dificult to support this case, and that 
the observations made by the House 
of Lords in Bank of Ireland v. Evans’ 


Charities [5 H. L. Ca., 389 (1855)], 


have shaken Young v. Grote, and 
Coles v. Bank of England [10 A. & E., 
437 (1839)], as authorities. See, how- 
ever, Halifax Union v. Wheelwright, 
L. R., 10 Ex., 183 [1875]; Robarts 
v. Tucker, 16 Q. B., 560 [1851]. 


2 Traité du Contrat du Change, 
p: L; C4, sS: 99: 

3 See Arnold v. Cheque Bank, 
L. R., 1 C. P. D., 578 [1876], per Col- 
eridge, C. J., at p. 587; Bank oj Ire- 
land v. Evans’ Charities, 5 H. L Ca., 
389, per Parke, B., at p. 410. 

+ See per Blackburn, J., in Swan v. 
North British Australasian Co., 2 
H. & C., 181 [1864]. 

5 22 Law Times Rep., 746 [1906]. 
6 7 C. B. (N. S.), 82 [1859]. 
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threw it into the street. M picked up the bill, saying to the 
plaintiff that it was better not to throw it down in the street, 
and afterwards put it into circulation. The bill being indorsed 
to the plaintiff, in an action by him upon the bill, the Court of 
Common Pleas was of opinion that the appearance of the bill, 
when it reached the plaintiff’s hands, was as consistent with the 
hypothesis that it had been torn in two, for the purpose of safer, 
transmission by post as with the hypothesis of its having been 
torn for cancellation, and that, upon the principle of Young v. ` 
Grote, the defendant, by abstaining from effectual cancellation, 
had ded the plaintiff to become a bond fide holder for value. 

In the case of Arnold v. The Cheque Bank,’ the plaintiffs, Where fraud 
who were merchants at New York, purchased of Stewart & Co., tervenes 


> there must 

a New York firm, a draft drawn by the latter firm on a London be prox- 4 

Bank, payable on demand to the order of the plaintiffs. who, ae pa 

desiring to make a payment to Williams & Co., their Brad- Pert pro 
principal. 

ford correspondents, specially indorsed the draft to them and 

inclosed it in a letter addressed to them. The letter was stolen Arnold v. 

by a clerk of the plaintiffs who forged Williams & Co.’s indorse- Bank SAI 

ment, and by the agency of a confederate caused the defendant 

bank to present the draft and obtain payment, the money being 

at once drawn out bythe confederate. The plaintiffs having 

sued the defendant bank for money had and received, the ques- 

tion arose whether evidence was admissible to shew that the 

plaintiffs had acted negligently in not sending a letter of advice 

to Williams & Co. in addition to the letter containing the draft. 

Upon a rule for a new trial it was held that the property in the . 

bill remained in the plaintiffs, that the defendants had received 

the money to their use, that there was no evidence of negligence 

which could operate by way of estoppel—the posting of the 

letter being very remotely connected with the receipt of the 

draft by the defendants—and that the evidence tendered was 

inadmissible, the supposed duty to send a separate letter of 

advice being collateral to the indorsing and forwarding of the 


draft, and the failure of that duty being in no sense the eee 


—— -— 


E 1 L. R., 1 C. P. D. 578 (1876). sa 
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proximate cause of the larceny and forgery which had taken 
place.' 


The Negligence must be immediately connected 
with the Transaction. 


SECTION 5. 


It may generally be stated in connection with these cases 
that where fraud intervenes there must be proximate negli- 
gence on the part of the principal. 

Thus in Baxendale v. Bennett,* a blank acceptance had been 
given by the defendant to one Holmes, who, having no occasion 
to use it, returned it to the defendant who placed it in an un- 
locked drawer, to which various persons had access, and from 


which the bill was stolen. 


1 Lord Coleridge, C. J., in deliver- 
ing the judgment of the court, refers 
to the previous cases. ‘‘* Reliance 
was placed by the defendants in the 
case of Young v. Grote [4 Bing., 253 
(1827)]. That case no doubt must be 
considered as well decided ; but vari- 
ous opmions have been expressed as 
to the real ground of the decision. In 
the judgment of Parke, B.,in Robarts 
v. Tucker [16 Q. B., 560 (1851)], it 
was put on the ground that a cus- 
tomer had. by signing a cheque, 
given authority to anyone in whose 
hands it was, to fill it up in blank in 
whatever way the blank permitted. 
But we have only to look at the case 
itself to see that it really proceeded 
on the authority of the extract from 
Pothier cited in the judgment of 
Best, C. J... . The rule which is ex- 
pressed by Ashurst, J., in Lickbarrow 
v. Mason [2 T. R., 70 (1787)]. was. 
though not expressly referred to, 
observed and acted on in Young v. 
Grote; and it has received illustra- 
tion and explanation in subsequent 
eases on the subject which show 
that the words ‘ enabling a person to 
occasion the loss” must be under- 
stood to mean by some act, conduct. 


The plaintiff became the bond fide 


or default in the very transaction 
in question. See Freeman v. Cooke.” 
[Then after referring to the rule as to 
negligence laid down by Blackburn, 
J., in Swan v. North British Austral- 
asian Co. [2 H. & C7; 181 (1863)] 
the Chief Justice continued]: ‘‘ Young 
v. Grote, when correctly understood, 
is in entire accordance with the rule 
thus expressed. So in Ingham v. 
Primrose {7 C. B. (N. S.), 82 (1859)], 
also cited to us, in which the negli- 
gence was in the destruction of a 
draft afterwards put together and 
fraudulently presented ; while in the 
case of Bank of Ireland v. Evans’ 
Charities [5 H. L. Ca., 389], it was 
expressly held both that the negli- 
gence in order to operate as estop- 
pel must be negligence ‘in or im- 
mediately connected with the trans- 
fer itself,’ and further that it must 
also be the proximate cause of the 
loss.’ We may also refer to the 
judgment of Williams, J., in Ex-parte 
Swan [7 C. B. (N. S.), 400] as show- 
ing the distinction between Young v- 
Grote and those cases in which the 


neglect, if any, was collateral to the _ 


transaction.’ . 
2L: R., 3 Q: B. D., 525 [1878]. 
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holder for value without notice of fraud. Lopes, J., held, 
upon the authority of Young v. Grote and Ingham vw. Primrose, 
that the defendant had facilitated the theft by his own negli- 
gence. The learned Judges of the Appeal Court held that the 
defendant was not liable, but upon different grounds. Bram- 
well, L. J., was of opinion that there could be no estoppel, the 
acceptor not having voluntarily parted with the bill, which 
had been got from him by the commission of a crime, 
distinguishing the above cases upon that ground, and held, 
further, that his negligence was not the proximate or effective 
cause of the fraud. Brett, L. J., in addition to these grounds. 
considered that the defendant had never issued the bill intend- 
ing it to be used, or authorised anyone to fill in the drawer’s 
name.’ 

In Scholfield v. Earl of Londesborough , where all the cases 
are reviewed, it was held that the mere fact that the document 
bears a higher stamp than it need have done does not estop the 
acceptor from setting up the subsequent forgery, where there 
is no negligence on the part of the acceptor. It is pointed out 
by Charles, J., that a person who signs a negotiable instrument, 
with the intention that it shall be delivered to a series of hold- 
ers, does incur a liability to those who take the note, bill, or 


ee 


Ii Brett, L. J., expresses the lia- said that the acceptor of such a bill 
bility of a person who accepts a is lable because bills of exchange 
bill in blank im these terms: ‘“* He are negotiable instruments. current 
gives an apparent authority to the im lke manner as if they were gold 
person to whom he issues it to fill or bank notes; but whether the ac- 
it up to the amount that the stamp ceptor of a blank bill is liable on it 
will cover ; he does not strictly au- depends upon his having issued the 
thorise him, but enables him to fill acceptance intending it to be used. 
it up to a greater amount than was No case has been decided where the 
intended. Where a man has signed acceptor has been held liable if the 
a blank acceptance. and has issued instrument has not been delivered 
it, and has authorised the holder to by the acceptor to another person.” 
fill it up, he is liable onthe bill, what- 2: E- BK. ’o4; 2=-Q: Bi, 8602 ~ Sea 
ever the amount may be, though this case discussed in Farquharson 
he has given secret instructions to Brothers & Co. v. King æ Co., 1902, 
the holder as to the amount for which A. C., at p. 337; and in The Colonial 
he shall fill it up ; he has enabled his Bank of Australasia v. Marshall & 
agent to deceive an innocent party, another, 22 Law Times Rep., 746 
and he is liable. Sometimes it is [1906]. 
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cheque, not to be guilty of negligence with reference to the 
form of the instrument. Jf de signs i in blank Ae is responsie _ 
for any amowni the stempe wii cover. If he signe ù negligently 
sm suck @ sherpe os to render alteration a libely result, ke i respon- 
wide om the altered instrument. In the case now cited the 
defendant accepted a ball for £500 on paper bearing a stamp 
sufficient te cover 4000. The instrument was, however, 
complete in form, and the learned Judge held that it was not 
enough that the defendant accepted the bill in a form facil. 
tating forgery. and that no negligence was proved. 

Im this connection must be noticed the provisions of Section 
58 of the Negotiable Instruments Act,’ which apparently does 
not relate to inchoate instruments. The estoppel there com 
templated must. however, be limited to the case of a holder in 
due course. of one oceupying that position. The section in 
terms only applies to ssetremends lost. or obtained by means of 
a frawd. Where, therefore, the holder of a negotiable security 
emtritsts it to his broker or agent for the purpose of dealing with 
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shortly in the words of the judgment in Aumball v. The Metro- 
politan Bank. 
on the face of it to be transferable by delivery, chooses to leave 
such security in the hands of a third party, and the latter makes 
it over to a dona fide holder for value. the true owner must be 
taken to have brought about his own loss, and cannot recover 
it back.' 

Thus in Rumball v. The Metropolitan Bank’ the plaintiff de- 
posited certain scrip certificates with his stoeck-broker to pay 
the remaining instalments as they fell due, and to hold them as 
the plaintiff should direct. The sto¢k-broker fraudulently 
deposited the certificates with the defendants as security for 
money due from him tothem. The defendants were not aware 
of any fraud, and the certificates themselves stated that on the 
payment of the instalments the bearer would be entitled to be 
registered as the holder of certain shares in the Anglo- Egyptian 
Banking Company. The court held that the case came within 
the principle of estoppel stated in the judgment of Lord Cairns 
in Goodwin v. Robarts* and also within the principle of the de- 
cision in that case as decided in the Exchequer Chamber“ with 
regard to the usage of the monetary world in respect of such 
certificates. 

But where share certificates were issued to the registered 
shareholders with a blank form of transfer at the back, accom- 
panied by a blank form of power-of-attorney to enable a trans- 
feror to execute a surrender and cancellation of the certificate 
in favour of the transferee who, on desiring to have his name 


——— 


‘* Tf a party possessed of a security purporting 


a a a o uai 


pellant is in the position of & person 
who has made a representation, on 
the face of his scrip, that it would 
pass with a good title to anyone, on 
his taking it in good faith and for 
valde, and who has put it in the 
power of his agent to hand over the 
scrip with this representation to those 
who are induced to alter their posi- 
tion on the faith of the representa- 
tion so made. My Lords, I am of 
epinion that on Goctrines well estab- 


8 L. R., 10 Ex.. 337 [1875]. 


* = 


a. 


lished, of which Pickard v. Sears [6 
Ad. & E., 474 (1837)] may be taken to 
be an example, the appellant cannot 
be allowed to defeat the title which 
the ts have thus acquired. ` 
L. R.. | Ap. Ca.. 476, at 490 [1876]. 
See also per Lord Hatherley, 493 ; 
per Lord Selborne, 497, to the same 
effect. 

L L. R., 2 Q. B. D., 194 (197) [1877]. 

2 L. R., 1 Ap, Cas., 476 (490) 
[1876]. 


(leneral 
rule. 


Not regu- 


larly put mto 


cireulation. 
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registered, would insert his name in the blank transfer and 
deposit the certificate with the Company for registration, and 
the agents of the transferee, without his knowledge, filled in his 
name and address in the forms and obtained money from a 
bank upon the security of the share certificates, which were 
allowed to remain in their possession as brokers ; it was held 
that only an inchoate title had passed to the bank, and that 
the defendant was not effected by any estoppel. ‘‘ The certi- 
heates, ` said Chitty, J., *‘ contemplate transfer by getting in 
the name of the transferee and by registration in the books of 
the Company. . . . There is, on the face of them, an en- 
gagement that the shares thereby represented are transferable 
only on the surrender and cancellation of the certificate...... 
Estoppels cannot be manufactured arbitrarily ; and no estop- 
pel can be raised on a document inconsistent with the terms 
of the document itself.’”! 

The question of estoppel was much considered in the case of 
Bank of England v. Vagliano Brothers? in all the courts, though 
the decision in part is as to the effect of a section in the Bills 
of Exchange Act of 1882.8 The plaintiff, who traded under 
the name of Vagliano Brothers, sued the bank for a declara- 
tion that the bank were not entitled to debit him with the 
amount of certain forged bills of exchange accepted in good 
faith by him. It appeared that one Vucina, a foreign corres- 
pondent of the plaintiff, was in the habit of drawing upon him, 
and sometimes made the bills payable to the order of C. 
Petridi & Co., of Constantinople. One Glyka, the correspond- 
ence clerk of the plaintiff, forged the signature of Vucina to 
bills, purporting to be drawn by Vucina on the plaintiff to the 
order of C. Petridi & Co. Glyka then placed among the plain- 
tiffs correspondence counterfeit letters of advice relating to the 
forged bills, and by this means procured the genuine accept- 








! Colonial Bank v. Hepworth, before Charles, J., sub nom Vagliano 
L. R., 36 Ch. D., 36 (53) [1887]. Brothers v. The Bank of England. 

2 L. R., Ap. Cas., 91, 107 [in the 3 45 & 46 Vict., c. 61,8. 7,5. 3: 
House of Lords] reported in L. R., ‘* Where the payee is a fictitious or Žž 
23 Q. B. D., 243, in the Court of Ap- non-existing person, the bill may be 
peal, and in L. R., 22 Q. B. D., 103, treated as payable to bearer.”” | 


= + =- 
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ances of the plaintiff. Glyka then forged upon the bills en- 
dorsements purporting to be those of C. Petridi & Co., the 
payees, who were an existing firm in close business relations 
with the plaintiff, and was paid across the bank’s counter the 
amounts for which the bills were drawn. 

It was held by the Court of Appeal, affirming the decision of 
Charles, J., that the plaintiff had not been guilty of negligence 
immediately connected with the transaction, so as to disentitle 
him to recover the amount of the forged bills with which the 
bank proposed to debit him, and that the section of the Act 
afforded no protection to the defendant bank, as C. Petridi 
& Co., being an existing firm, could not be said to be ‘* fictitious 
or non-existing persons.’’” 

The House of Lords were divided in opinion, but the majority 
reversed the decision of the Court of Appeal, five members of 
the House' being of opinion that C. Petridi & Co. were ficti- 
tious payees within the meaning of the section. Four mem- 
bers of the Court? based their opinion in whole or in part 
upon the conduct of the parties, and the two dissentient 
members * were in favour of the plaintiff on both the above 
grounds. 

Lewes Sanitary Steam Laundry v. Barclay & Co. is an extreme 
case * to shew that a banker cannot justify his own default by 
showing that the customer neglected to take precautions. 
The chairman’s son, who had before committed forgery, was 
appointed Secretary of a Company, and he again proceeded to 
forge directors’ signatures on cheques. The Company was 
nevertheless allowed to recover the money from the bankers. 


SECTION 6. Enquiry how far necessary. 


If one without enquiry takes from another an instrument 
signed in blank by a third person, and fills up the blanks, 


Negligence 
must be 
immediately 
connected 
with the 
transaction. 


Estoppel 
limited to 
case of bond 


he cannot, even in the case of a negotiable instrument, fide holders. 


1 Lord Halsbury, L. C., and the of Selborne and the Lords Watson 
Lords Watson, Herschell, Macnagh- and Macnaghten. 
ten and Morris. ^ 3 Lord Bramwell & Lord Field. 

2 Lord Halsbury, L. C., the Earl + 22 Law Times Rep., 737 [1906]. 
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claim to be a purchaser for value without notice, so as to place 
himself in any better position than the person through whom he 
claims. In France v. Clark,' the plaintiff deposited share cer- 
tificates with a person named Clark as security for £150, hand- 
ing him a signed transfer with the name of the transferee, the 
consideration, and the date left in blank. Clark deposited the 
certificates and the blank transfer with the defendant Q as 
security for £250, who subsequently filled in his own name as 
transferee and sent the transfer to the Company for registra- 
tion. The plaintiff sued Clark’s administratrix and Q (offer- 
ing to pay the latter the amount due by himself to Clark) for 
an account, and to have the shares re-transferred. The Court 
of Appeal held, affirming the decision of Fry, J., that Q hadno 
claim against the plaintiff except for what was due by the plain- 
tiff to Clark. The Earl of Selborne, L. C., after referring to 
Hogarth v. Latham, Hatch v. Searles,* and Tayler v. Great 
Indian Peninsular Co., observed: ‘‘ He cannot, by his own 
subsequent act, alter the legal character, or enlarge in his own 
favour the legal or equitable operation of the instrument ”’ ; 
and further held that the absence of any proof that such trans- 
fers were by mercantile usage negotiable rendered it unneces- 
sary to consider whether such usage, if proved, would have 
brought the case within the authority of Goodwin v. Robarts.* 
But, where a person takes documents of value, whether nego- 
tiable or not, from a broker or agent whom he knows to possess 


- only a restricted authority, he must enquire as to the limits of 


A person 
taking docu- 
ments from 
an nt 
Sison to 
have limi- 
ted authority 
is put upon 
enquiry. 


that authority. 
In Sheffield v. The London Joint Stock Bank,’ the plaintiff, 











Lord Sheffield, gave one Easton authority to borrow £26,000 
1L. R., 26 Ch. D., 257 [1884]. 65 L.R., 10 Ex., 76,337; L.R., I 

See this case discussed in Fox v. Ap. Cas., 476 [1876]. 

Martin, 1895, W. N. (Eng.) 36. TL. R; 34 Ch." D., 96 (ee 
2 L. R., 22 Ch. D., 830. L. R., 13 Ap. Cas., 333 (1888). 
8 L. R., 3 Q. B. D., 643 [1878], See also Simmons v. London Joint 

per Bramwell, B., at p. 647. Stock Bank, L. Ry, *91, 1 Ch; 270 — 
#2 Sm. & Giff., 147 [1854], per [1890], a similar case, and the de- 

Stuart, V. C., at p. 152. finition of ‘ negotiable securities,’ 


54 DeG. & J., 559 [1859], per at p. 294; reversed in the House of 


= Turner, L. J., at p. 574. Lords, 792 A. C., 201, where it is 
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upon the security of certain stock and bonds. These bonds. 
with the stock certificates and the transfers of the stocks exe- 
cuted by Lord Sheffield, were deposited by Easton with one 
Mozley, who lent Easton the sum required. Mozley, as secu- 
rity for large loan accounts which he had with the defendant 
banks, deposited with them some of the stocks, transfers. and 
bonds, together with other stocks belonging to his customers, 
the transfers of the stock being filled up with the names of offi- 
cials or nominees of the banks. Mozley eventually became 
bankrupt. and the banks sold some of the securities to repay 
themselves for the debt due to them by Mozley. The action 
was brought by Lord Sheffield and Easton, claiming that they 
were entitled to redeem the securities on paying what was due 
to Mozley’s trustee in liquidation, for redemption of the unsold 
securities, and damages. The Court of Appeal held that the 
banks were in the position of purchasers for value without 
notice, having the legal title to the securities, and believing 
that Mozley had authority to deal with them as his own. The 
House of Lords reversed the decision of the Court of Appeal, 
being of opinion that the banks either actually knew, or had 
reason to believe, that the securities did or might belong, not 
to Mozley but to his customers, that they were bound to en- 
quire into the extent of Mozley’s authority, and that the plain- 
tiffs were entitled to succeed whether the securities were nego- 
tiable or not. 

The principle would seem to be that in order to raise an es- 
toppel against Lord Sheffield, it was necessary to show that 
he so acted as to lead the banks to believe that they were ac- 
quiring a good title, Mozley being known to possess only a 
limited authority. 

This principle was applied in The Colonial Bank v. Cady,' 
where the English executors of an English holder of shares in 


stated that the decision in Sheffield iL. R., 15 Ap. Cas., 267 [1890] ; 

v. The London Joint Stock Bank L- R., 38 Ch. D., 388 (C. A). See 

turned entirely upon the special the rule as stated by Lord Her- 

facts of that case. See also Bentinck schell: L. R., 15 Ap- Cas., pp- 283, 

v. London Joint Stock Bank.. L. R., 286. 5 

"93. 2 Ch., 120. ; : — 
IL pia 
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an American Railway gave them to their brokers in London 
and signed blank transfers with a power-of-attorney indorsed 
on the share certificate in order to enable the brokers to regis- 
ter the shares and draw the dividends. The brokers fraudu- 


_lently deposited the shares with the defendant bank as security 


for advances to themselves. and became bankrupt. By New 
York law, the registered owner of shares delivering signed 
transfers would be estopped from establishing his title, but the 
transfers would require to be authenticated ; and this was also 
the practice of the London Stock Exchange. The House of 
Lords held, affirming the decision of the Court of Appeal, that 
the conduct of the executors in delivering the transfers was 
consistent with the intention either to sell or to pledge the 
shares, or to have themselves registered as the owners, and 
that the bank ought to have enquired into the broker's au- 
thority : the plaintiffs, therefore, were not making a claim 
inconsistent with anything they had said or done. 


Secetron 7. Adoption of Forged Signature: Silence. 


Where one has admitted a forged signature to a bill of ex- 
change or note to be his own, and has thereby altered the con- 
dition of the holder to whom the declaration or admission has 
been made, he is estopped from denying his signature upon an 
issue joined in an action upon the instrument.'~ And a person 
who knows that another is relying upon his forged signature to 





er 





ad a bill will not be permitted to lie by and not divulge the fact 
se until the positon of the other has been altered for the worse.’ 
= a The question whether a forged bill has or has not been adopt- 
oe. ed by the person whose signature is forged is one of fact, but 
ets the adoption of a bill may be a matter of legal inference from S 
E * ascertained facts. se 
=e : Brook v. Hook, L. R.. 6 Exch., whether the plaintiffs could not have | 2 
— oe 89 (99) [1871]; Ashpitel v. Bryan, recovered the money from Wallace if 
ee > 3 B. & S., 474 (492) [1863]. Ewing had wired that there was no  — 






* 


_ & Mackenzie v. British Linen Co., such note on the morning of the 16th _ 
L. R., 6 Ap. Cas., 109 [1881]. August. “By their not doing this the —_ 


š Tb. See the Canadian case of bank's position — 








— discussed me. worse. The case really appears 
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In Mackenzie v. British Linen Co.,' one Fraser forged the There must 
names of A and B as drawer and indorser to the Company. SaN, a Ke 
who discounted the bill for Fraser who signed it as acceptor, “ilence is not 


The bill was dishonoured, notice being sent to A and B on a iene ae 
Saturday. They did not communicate with the bank, and 

on the following Monday, Fraser brought to the bank a blank 

bill with A’s and A’s names forged as drawer and indorser. 

The defendants agreed to accept the bill in renewal of the pre- 

vious one. The second bill was dishonoured, and notice 

given to A and B three days before due date. and again upon 

dishénour. The bank were informed of the forgeries a fort- 

night after the first notice, and A and & declined to pay the 

amount of the bill. A stated that Fraser had admitted to him 

that he had forged his name on the first bill, but assured him = 
that the bill had been taken up by cash, so he did not think it 
necessary to inform the bank. He denied any knowledge of 
the second bill until he received the bank’s notices. The Com- 
pany charged A to make payment of the second bill on the 
ground that it was drawn and indorsed and presented to the 
bank with his knowledge and authority, and that he had by 













his conduct misled the bank into beliéving that his signature ag 
was genuine, and had assumed the responsibility attached to : 
the drawing and indorsement. The House of Lords, rever- a 
sing the decision of the Court of Session, held that the cireum- i a 
stances of the case raised no estoppel against A, that A’s mere = 
silence for a fortnight from the time when he first knew of the u =< 
forgery (during which time the position of the bank was in no a we z 


way altered for the worse) could not be held as an admission or io 
adoption of liability, and that the case fell outside the defini- ee 
tion of Parke, B., in Freeman v. Cooke.* Eae: 
The payment by a party of one bill which purports to bear N u 
his acceptance does not (in the absence of a course of business thority ý 
or of any evidence of authority or of a ratification or represen- fod eo 





1 L. R., 6 Ap. Cas., 82 [1881]. held to have aA the aaa 
2 2 Exch., 654; L. R., 6 Ap- Cas., by payment of other forged bills of the — 
S7 n. See Barbemv. Gingell, 3 Esp., same 7 - See, however, . Morris 
60 [1800], where the defendant was E &C. 869]. 
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tation on his part), afford any presumption that all subsequent 
bills bearing the same sort of acceptance were authorised by 
hom. 

In Morris v. Bethell ' the defendant was sued upon a bill of 
exchange which bore his signature as acceptor. He pleaded 
that the acceptance was not his signature. nor was it written 
with his authority or adopted by him. and the jury so found. 
The plaintiff. however, relied upon the fact that the defendant 
had paid another bill (of which the plaintiff was the holder) 
upon whieh the defendant's name was written as acceptor 
without his authority. ‘“* There was no evidence.’ said Bovill. 
C. J., that** the defendant ever knew that the plaintiff was 
the holder of the former bill. If it were made to appear that 
there has been a regular course of mercantile business. in which 
bills have been accepted by a clerk or agent whose signature has 
been acted upon as the signature of his principal, there would 
be evidence and almost conclusive evidence, against the latter 
that the acceptance was written by his authority. That was 
the case of Barber v. Gingell? . . . If the defendant had, by 
his conduct, led the plaintiff to suppose that the acceptance 
was his genuine signature or was authorised by him. he might 
be estopped from disputing it ; otherwise not.”’ 

A manmay In Bishen Chand v. Rajendro Kishore Singh the bond fide 

x th a if holder for value of a forged hundi to whom, after dishonour, 

his own it had been transferred by indorsement by the payees who 
cad knew at the time of indorsement that the hundi was forged. 
sued the payees on the hundi to recover the amount he had 
paid them for it. The payees were held estopped from setting 
up the forgery so as to defeat the suit. 
Best Office In The Fine Art Society v. The Union Bank of London,* the 
= >e plaintiffs entrusted to their Secretary, for the purpose of pay- _ 
| -mentinto their account with the defendant’s bank, certain post _ 
a office orders. The Secretary paid them into an account which | 
eee he kept without his employer’s knowledge in the same bank, __ 
$ pt and the bank collected the proceeds of the orders and handed 








1 L. R., 5C. P., 47 (50) [1869]. 3 5 All., 302 [1583]. 
-9 3 Esp., 60 [1 ape. _ $ L.R., 17 Q. B. D., 705 [1886]. 
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them to him. It was contended for the defendants that 
the orders in the hands of a banker became quasi negotiable 
instruments by virtue of a Post Office Regulation, which pro- 
vided that the orders, when stamped with the name of a bank- 
er, became payable without the signature of the payee, so 
that the defendants obtained an independent title to them 
upon the authority of Goodwin v. Robarts'; but the Court of 
Appeal held that the regulation merely operated to substitute 
the signature of the banker for that of the payee, and did not 
confer upon the instruments in the hands of bankers the char- 
acter of instruments transferable by delivery to bearer, and 
that the plaintiffs had not been guilty of any negligence. 

It may here be observed that where, in any particular trade, 
warrants are issued warranting wharfingers and others to 
deliver particular goods, such warrants may become negoti- 
able and be dealt with as securities. So in Merchant Banking 
Co. v. Phenix Bessemer Co the holders for value of certain 
iron warrants were held, by the usage of the iron trade, to be 
entitled to the goods free from any vendor’s lien. ‘‘ If,” 
said the Master of the Rolls, ‘‘ you give a person a document 
intending he shall use it in that particular way by obtaining 
money upon it, you cannot afterwards be allowed to say, as 
against persons from whom he has obtained money, that the 


person is not to have the benefit thereof.”’* In Bombay it Railway re- 
has been held that a railway receipt is not a document of title “'P™ 


within the meaning of Section 103 of the Contract Act.’ 

The judgments in Chamberlain v. Young* would seem to 
shew that where an instrument is issued and taken as a nego- 
tiable instrument, the courts will not allow the parties thereto 
to escape from their liabilites merely on account of small ir- 
regularities in the form of the instrument.’ 





iL. R., 10 Ex., 76, 337; L.R., 1 able to bearer, see Venables v. Baring 


Ap. Cas., 476 [1876]. Brothers œ Co., L. R., 92, 3 Ch., 527. 
2 L. R., 5 Ch. D., 205 (217) [1877]. +L. R., "93, Z Q- B., 206. 
3 The Great Indian Peninsular Rail- 5 See the chapter on Negotiable 


way Co. v. Hanmandas, 14 Bom., 57 Securities for Money in Chalmers 
[1889]. As to Railway Bonds pay- on Bills, 6th ed., 316—332. 
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I. Benami Transactions 167 tition, Adoption IST 
2. Arrangements in Fraud of 4 Trustee and Cestui-que- 
Creditors .. = <<. y trust 197 i 
3 Family Arrangements : Par- 
Acquies- One of the common cases of estoppel by acquiescence * has 
cence, or 
standing by, Already been referred to, where the owner or mortgagee of pro- 
ee roommate perty stands by and allows another to expend money upon it. 

; If a person, having a right to an estate, permit or encourage 
another person to buy it, or to advance money upon it, the pur- 
chaser or mortgagee shall. in equity at least, hold it against 
the person who has the right.* The real owner having coun- 
tenanced the acts of which he complains is not entitled to any 

Morteagcee. consideration. So, if a mortgagee conceals his lien and allows 
the security to be sold, he cannot afterwards establish his 
right, upon the plain equity that a man, who has represented to 
an intending purchaser that he has no security, and induced 
him, under that belief, to buy. cannot, as against him, attempt 
to put his security into force. The general principle is well 
|! See Part I. Chapter IT. [I§72], wheré the rule is broadly 4 
2 Bhyro Dutt v. Musst. Lekhranee. stated: X 
16 W. R., 123 (5) (1871), citing Tay- 8 See Act IV of 1882, s. 78; Mun- 
lor on Evidence, Vol. I, §845, 10th noo Lall v. Lalla Choonee Lall, 21 
ed., p. 590; Moonshee Syud Ameer W. R., 21 [1873]. (P.C.); Dullab 
Ati v. Syef Ali, 5 W. R., 289 [1866]; Sirkar v. Krishna Kumar Bakshi, 
Baboo Radhakissen v. Mussamut 3 B. L. R. (A. C.), 407 [1869]; Mo- 
Shureefunnissa, W. R.. 1864. 11, Connelly Mayer,2N. W. P.,H.C.R., 
citing Story’s Equity Jurisprudence, 315 [1870]; Gheran v. Kunj 
§ 385; Monmohinee Joginee v. Jugo- Behari, 9 All., 413 [1887]. See 
bundhoo Sadhooka, 19 W. R., Chintaman Ram Chandra v. Dareppa, 
233 [1873]; Baneepershad v. Baboo 14 Bom., 506 [1890]; where mort- 
Maun Singh, S W. R.. 67 [1867]. See gagees living at a distance from the 
also Baswantapa Shidapa v. Ranu, the land, and knowing nothing of ® 
i = 9 Bom., 86 [1884]; and Rajewmar v. sale by the moftgagor, were held = 
= MeQueen, 11 B. L. R., 46 (P. C.) not estopped. In that case it was ys 
* - ; 





title. But see Agarchand Guman 


x te 678 | [1888]. and the definition of 
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illustrated in the case of Mohesh Chunder Chatterjee v. Issur 
Chunder Chatterjee. 

It appears to be more correct to say that the cases dealt with Trust, rela- 
in this chapter depend upon the relation of trust arising between "°"* °f 
the parties. The real owner who stands by and allows another 
to deal with his property may not inaptly be described as a 
trustee for third parties dealing with the ostensible owner or 
benamidar. Parties colluding to defraud creditors place them- 
selves in a relation of trust to such creditors. Members of a 
family entering into a family arrangement for the sake of peace 
are trustees for one another to uphold such arrangement ; and 
the cases of partition and adoption noticed below indicate the 
prevailing idea as one of trust. Cases of estoppel between 
trustee and cestui-que-trust are hard to find in the reports ; 
but such exist, and are mainly referable to English law, whereas 
the earlier subjects treated in this chapter are mostly of in- 
digenous growth. Perhaps the use of the term may be con- = 
sidered inappropriate. It has not the authority of other text a = 
writers. But the relations here treated of do not always arise © io eee 
out of contract. 


ns 





-w 

SECTION l. Benami Transactions. 
A benami transaction has been described shortly as one in Benami O= 
which the real owner of property allows it to appear in the ®™8ctons. 
name of an ostensible owner under a sort of secret trust. The ee 














system has been recognised in India for a very long time, and Ds nm 
the principle on which it rests is not limited to India.2 It has  — | 
been resorted to, sometimes for the sake of convenience in O AE 
order to provide for the efficient management of property, 4 i a 3 
sometimes to avoid liability attaching to it. Im order to. es- 

tablish whether a transaction is benami or not, it is nece: Š 









held that, in any event the E and see Ka: “iv. Faaa 3 PAR ee 
tion of the mortgage would have 15 Mad., 413 [1892]; Jaganatha v. — 
been notice to the purchaser of their Gangi Reddi, 15 Mad., 304 [189 ao = 


1 1 Ind. Jur. N. S., 200 PENON ae ae. 


EES 


Chand v. Rakhma Hanmant, 12 Bom., 


eee: in Act Iv of Be 3 (e); oa be ter 
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a - 


to trace the source from which the purchase-money was de- 
rived in order to see whether the ostensible owner is in truth — 
SF the real owner. The actual possession or receipt of the rents 
=. were mule sof the property is also most important.' The rule then is to - 
uo. give effect to the real nature of the transaction. Thus the 
shewn. real owner may, as against the denamidar, establish the trust 
existing in his Own favour. or may plead it in answer to a 
claim set up by the Jenamidar or against creditors of the be 
namidar. And creditors of the real owner may proceed 
against his property in the hands of a bJenamidar.* 
Meempticn In a case decided in the year 1863 the Calcutta Court ob 
position s served: ` While it is impossible to ignore the existence of be- 
third parties name transactions in Bengal, we have no doubt that they must 
he judged by the ordinary and well-established rules of law, and 
that a third party cannot be made to suffer by the voluntary 
acts of owners of property. It is not to be supposed that, 
because the existence of benami transactions has been recog- 
nised by our courts, parties are at liberty to use the system to 
the injury of others, whether by direct fraud, or by putting 
è other parties in a position to defraud, or take undue advantage 
of innocent persons. ``" 
The principles of estoppel operate to modify the general 
= a rule that the real nature of the transaction may be shewn, in 
saan, favour of innocent third parties, whether purchasers, mort- 
| SS ogee a sacl gagees. or creditors, whose acts have been influenced by the 
me conduct of the real owner in permitting the ostensible owner to 
ne appear as such to the rest of the world.* The estoppel extends 
; to the heirs of, and those claiming under, the real proprietor. ` 


| Imambandi Begum v. Kumleswari L. J., 290; 24 L.T. R. (Eng.) 462 
eae d, L. R., 13 I. A., 160 [1886]. [1908]; Dalip Singh v. Chaudhrain, 12 | 
= See also as to representations Musst. C. W.N., 609 [1908] ; Ismail Musajee 
A Eee L. R.. 15 v. Hafiz, 10 C. W.N., 571 [900 
S 29 [1887 7 Annanda Pershad v. Prasannamoyi, 
5 9 Dan EIs R., FAR GOO ters 2 te 
R Moduck v. Bindoo a 
sont 2 Bashince Debea, 1 Marah, 308 (205) 
m J Ie . n f e -AOS E : 7 bak ṣ 
M oban 800; 45 CS Section 41 of o Transfer of 
ce Boma 525:5 Ally Peper “Act (IV of 1882) ‘provides 
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If, therefore, a person takes a conveyance of an estate in the Principle of 
name of another, and while constituting such person the legal pong oe oy 
owner, also allows him to appear to all the world as the sole 
equitable owner, he cannot turn round upon one who has 
honestly dealt with such person on the faith of his apparent 
ownership, whether as a purchaser or a mortgagee, and set up 
the secret trust in his own favour against a title acquired 
honestly and without notice from the person who holds benami 
for him ; as against such a person he is estopped from alleging 
that his own title is different from what he has caused it to 
appear to be.’ 

The rule was recognised at an early date, and has been Third par- 
acted upon in numerous cases, but is subject to the limitation aan C 


that the purchaser, mortgagee or creditor may be fixed with midar are 








. z A affected with 

notice, actual or constructive, of the real title. notice of the 
The Privy Council, in Ramcoomar Koondoo? v. McQueen, ™® tte. 

say that the principle of decision in these cases is the same as 
that in the case of resulting trusts and that it rests upon the 
general rules of justice, equity, and good conscience, the 
principle being one of natural equity ; and their Lordships 
point out that the title of a purchaser may be overthrown by 
that, `“ where with the consent, l Ind. Jur. (N. S.) 55 [1866]; Ren- 
express or implied, of the persons nie v. Gunganarain Chowdhry, 
interested in immoveable property, 3 W. R., 10 [1865]. 
a person is the ostensible owner of 2 See Bhugwan Dosa v. Upooch ' 
such property, and transfers the same Singh, 10 W. R., 85 [1868]; Rennie ; 
for consideration, the transfer shall v. Gunga Narain Chowdhry, 3 W. R., e = ESN 
not be voidable on the ground that 10. [1865]; Nundun Lal v. Tayler, ; 
the transferor was not authorised to 5 W.R., 36 [1866]; Brojonath Ghosh si 
make it; provided that the trans- v. KoylashChunder Banerjee. 9W.R., EET 
feree, after taking reasonable care 593 [1868]: Obhoy Churn Mook- Pose 
to ascertain that the transferor had erjee v. Punchanun Bose, Marsh., om 
power to make the transfer, has 564 [1863]; Smith v. Mokhum R 
acted in good faith.”’ See Bisheshar Mahtoon, 18W. R., 526 [1872]: Ram Pe 


v. Muirhead, 14 All., 362 [1892], Mohinee Dossee v. Pran Koomaree. 
where the principle is clearly stated. 3 W. R., 87 [1865]; Nidhee Singh v. 
Also Thakuri v. Kundan, 17 All., Bisso Nath Dass, 24 W. R., 79 
280 [1895]; Dungaria. v. Nand _ [1875], and numerous other cases. 
Lall, 3 All. L. J., 534 [1906]. 8 11 B. L. R. (P. C.), 46 (54)[1872]. 
1 Kally Doss Mitter v. Gobind See ‘notice’ defined in Act IV of 
‘Chunder Paul, 1 Marsh., 569 (571) 1882. § 3 (c). $ 
[1863] ; Nundelall v. William Tayler, Fè. 
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shewing. either that he had direct notice. or something amount- 
= ing to constructive notice of the real title: or that circum- 
= stances exist which ought to have put him upon añ inquiry 
| , that. if prosecuted. would have led to a discovery of it. 
** These circumstances must be of such a specific character 
that the court can lay its finger upon them. It is not enough 
to assert genetally that enquiries should be made, or that a 
prudent man would make enquiries : some specific circum- 
stance should be pointed out as the starting point of an enquiry 
i which might be expected to lead to some result.” 

Conduet on The estoppel in these cases is founded upon the presump- 
the real tion that the real owner is a party to the transaction between 
owner ore ë his benamidar and the third party. and rests upon the fact 
toppel. that the latter was induced to believe the property to be the 
henamid ars and to act upon that belief to his disadvantage. It 
is mot necessary that the creditor should prove specific con- 
spiracy orfraud as against the real owner, as that would be im- 
possible in most cases. All that is necessary for the creditor 
to shew is that the real owner has lent himself to the benami- 
dars fraud. ** lt would be monstrous if it were allowed that 
a man should invest another with the apparent ownership of | 
his property. and then, after that other has raised money 
upon the property. resume it in virtue of a private under- 

standing. ` `’ . 

It would seem, then. that a mortgagee or purchaser from a 
benamidar must rely on the title of the true owner and not on 
that of the benamidar, and must shew that the former was, in 
the above sense, a party to the transaction. In such cases, as 
observed in Bashi Chunder Sen Poddar v. Munshi Enayet 
Ali * the contest is between the true owner of the property and 
a purchaser from his benamidar. In the case now cited, the __ 





: 
i 









son of the true owner mortgaged the property to the plaintiff, i 
and the defendant purchased the same property in execution of — 











Cot E S E S E — Spiun eta Mictam-af ‘Pliner, N E 
` Bashines Debes, Marsh., 293 (294) Bhugan Dose v: Upooeh Singh, 10 
O WR + 185 [18687 
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a decree against the owner. The court held that there could 
be no estoppel against the defendant who held adversely to the 
owner, and thought that the onus would lie upon the defen- 
dant only in a case in which the owner or his representative 
as defendant is contesting as alienation by the benamidar. 
The heir of a person who creates a benamt may be bound, The heir of 
as between himself and a purchaser from the benamidar, by ae thes See 
his ancestor’s act, irrespective of any act or omission of his nami is affec- 


à : ted by the 
own, and even although he was a minor at the time of the came estop- 


purchase, there being a continuing misrepresentation by the pel. 
ancestor by which the heir is bound. 

In the case of Luchmun Chunder Geer Gossain v. Kally Luchmun 

f A i : Chunder 
Churn Singh' there had been a long course of public acts Geer Gossain 
and declarations by Ubotar Singh, the grantor of a deed of v. Kally 


sale to his wife Ulpa, and he, during his lifetime, as far as [1873]. gi 
possible, by transfer of possession and otherwise, did all 
that he could to cause his wife to bear towards the public 
the character of owner. ‘* The heirs.”” said their Lordships 

of the Privy Council, ** were as much bound by the mis- 
representations made by the father, as the father would have 
been if the wife in his lifetime had actually sold the property 

to a bona fide purchaser. In such a case the father could not 
have recovered the property from the purchaser; and it 
appears to their Lordships that the minor, claiming by descent 
from the father, is equally bound by those misrepresentations: 
and that he cannot, as heir to the father, set up that that ` 
property belonged to the father, when the father could not, in 
his own lifetime, under similar circumstances, have set up 
that the property belonged to him.’”* : 

The above case was referred to in two decisions of 
the Caleutta High Court. In Chunder Coomar v. Hurbans Ss 
Sahai,’ the plaintiff sued as the son and heir of one L B, i eS 
alleging that L B, in his lifetime, purchased certain property reer 
trom J D in the name of his wife R; that, during plaintiff's a 
minority, J D’s nephew, the defendant, brought an un- 
founded suit of pre-emption against R, and by compromise 





1 19 W. R., 292 [1873]. 2 Ib., 297. 8 16 Calc., 137 [1888]. 
a 
ü ; 
i z ee ie 








The heir 
may be 
estopped by 
his own acts 
although the 
acts of the 
creator of 
the benami 
do not raise 
an estoppel. 


Sarat Chun- 
der Dey v. 
Gopal Chun- 
der Laha 
[1892]. 





172 RELATIONS OF TRUST. [PART I. 


with her obtained a decree and took possession of the property. 
The plaintiff claimed the property as the heir and representa- 
tive of his father on the ground that R was a mere benamidar. 
The court held, on the authority of the Privy Council case, 
that the defendant, as a purchaser for valuable consideration 
from R, had a complete defence as against the heir. 

In the case of Sarat Chunder Dey v. Gopal Chunder Laha ' 
the opinion was expressed by a Division Bench of the Calcutta 
High Court that the mere fact that a transfer of property is 
benami, does not constitute such a misrepresentation as to 
bind all persons claiming under the creator of the benami. 
The court were of opinion that the Privy Council case did not 
go so far as to lay down that principle, however salutary it 
might be that such should be the rule of law, and held that the 
acts of the creator of the benami were not such as to constitute 
an estoppel against his heirs. 

The case was reversed by the Privy Council upon another 
ground, and in the course of their remarks their Lordships of 
the Judicial Committee enunciate certain principles of much 
importance as regards the general rule of estoppel by conduct 
and its application to benami transactions.” 

In the case now cited one Umed Ali Ostagur in 1878 made 
a benami gift of his property to his wife, Arju Bibee, by hiba, 
registered and purporting to be made in consideration of the 
dower due to her, and, without mutation of names, managed 
the property as her ammuktar under a general power-of- 
attorney. In 1880 Arju Bibee, afew months after her husband’s 
death, mortgaged the property to one Kalimuddin, who ob- 
tained a decree in execution of which the appellant’s prede- 
cessors purchased and came into possession. In 1885, how- 
ever, Gopal Chunder, the plaintiff, purchased from Ahmed 
Hossein and Rahimunnessa Bibee, a son and a daughter of 
Umed Ali, the shares to which they claimed to have succeeded 
on the death of their father. The plaintiff sued for declara- 
tion of his right to these shares and for partition. The hiba 


1 16 Cal., 148 [1888]. a 
2 See this case cited at length, supra, Chapter II. 
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of 1878 having been found to be invalid, the question re- 
mained for decision whether Ahmed Hossein and Rahimun- 
nessa were estopped by their father’s acts or by their own 
conduct from asserting their rights of succession. 

The Judicial Committee, distinguishing Luchmun Chunder 
Geer Gossain v. Kally Churn,' held that there was no founda- 
tion for the plea of estoppel so far as sounded on the actings of 
Umed Ali, the Aida of 1878 being in no way different from an 
ordinary benami transaction ; but, upon the question whether 
the plaintiff was estopped from maintaining the invalidity of the 
hiba by the declaration or acts of his authors in title, their 
Lordships were of opinion that he was so estopped in conse- 
quence of the conduct of Ahmed, who was of age to consent to 
the mortgage of L880, and by his acts and representations to 
bar himself from challenging it. 

Applying the principles of estoppel by conduct, their Lord- Extension of 
ships found that Ahmed represented his mother in the trans- pple we 
action of the mortgage; that he acted as her ammuktar, conduct. 
signed the mortgage on her behalf and in her name, and re- 
ceived the consideration-money; and that the terms of 
Section 115 of the Evidence Act directly applied to the 
ease, ‘f for Ahmed, having by his acts and the declaration 
which his acts involved, intentionally caused the lender 
to believe that Arju Bibee as proprietor under the hiba was 
entitled to grant the mortgage, neither he nor his repre- 
sentative, the plaintiff, could be allowed to deny the truth of 
what was thereby represented, believed, and acted on.” 

As pointed out in the chapter on Changed Situations the 
effect of this decision appears to be an enunciation of the 
rule of estoppel by conduct which will affect every branch of 
the law to which the doctrine has been applied. Even as- 
suming that Ahmed acted in bond fide ignorance of his own 
rights as heir, their Lordships held that the position of the 
person who was induced to act must be looked to; the de- 
termining element being ‘“‘ not the motive with which the 
representation has been made, nor the state of knowledge of 


——— 








I 19 W. R., 292 (P. C.) [1873]. 
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the party making it, but the effect of the representation. as 
having caused another to act on the faith of it.”’ 

3 Benamsdar It is of course clear that a benamidar of the real owner may 
g aa by be estopped as against a mortgagee from proving that he is 


ħis repren- not the owner. In Umesh Chandra Banerjee v. Khulna Loan 





ms. 

Toa Co.’ the appellant had put himself forward in various proceed- 
ings as the owner of a putni, and the zemindar registered his 
name and called upon him to pay his share of the rent. This 
he failed to do, and the mortgagee who paid it and saved thè 
putni from sale was held entitled to recover a proportionate 
share of the rent from him. 

Execution It seems doubtful whether a sale by a fictitious proprietor 

creditors a 

may be post- brought about by the real owner, though it may create legal 

poned. rights in the purchaser as against the real owner, can affect 


the prior claims of execution creditors of the real owner.’ 
Such cases would apparently turn upon priority. If the sale 
to the creditor has been confirmed, nothing could divest his 
title ; if not, the transaction might still be impeached under 
Section 52 of the Transfer of Property Act. 

Real owner The rights of an owner will not be affected by a fraudulent 
tae arrangement between his benamidar and a third party which 
n %f precludes the possibility of any estoppel arising against the 
benamidar owner. In Annada Pershad Panja v. Prasannamoyi Dasi? 
wart. t. th, the ostensible darputnidar, who was the son-in-law of the 
sae owner of the darputni, was a party toa collusive judgment ob- 
tained by the patnidar as for rent in arrear, and the darpatini- 
dar’s interest was sold. Upon such facts the Judicial Com- 
mittee held that the darputnidar was not estopped from deny- 
ing his benamidar’s authority to deal with the property, and 
that therefore the putnidar could not acquire from the bena- 
midar more than the latter had to give, which was nothing at 
i | all ; so that there was no necessity to set the sale aside, and 

no qe of limitation could arise. | 3 


There i is no estoppel against the pur@haser at a selsmralde in 

| | 1 34 Calc., 92 [1906]. * | iS LECOWAN. S172... 34 TK, 

_ 2 See, however, Tulhsi Ram v: 138; 17 M. L. Jt, 358; 4 All. L. J., 

_ Mutsaddi Lal, 2 All. L. J., 97 [1904]. 467 [1907]. 
p z 
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execution of a decree obtained against a person who would by 
his conduct be precluded from denying the title of third parties 
who have dealt with his benamidar. In Dinendronath Sannial 
v. Ramkumar Ghose, the Judicial Committee observed : 
‘* There is a great distinction between a private sale in satis- 
faction of a decree, and a sale in execution of a decree. In 
the former, the price is fixed by the vendor and purchaser 
alone ; in the latter, the sale must be made by public auction 
conducted by a public officer, of which notice must be given 
as directed by the Act, and at which the public are entitled to 
bid. “Under the former, the purchaser. derives title through 
the vendor, and cannot acquire a better title than that of the 
vendor. Under the latter, the purchaser, notwithstanding he 
acquires merely the right, title, and interest of the judgment- 
debtor, acquires that title by operation of law, ddversely to 
the judgment-debtor, and freed from all alienations or incum- 
brances effected by him subsequently to the attachment of 
the property sold in execution.’’ š 


So in Lala Parbhu Lal v. Mylne è} it was held that a purchaser 


at an execution-sale is not the representative of the judg- 
ment-debtor so as to be estopped by the conduct of the latter 
from denying the validity of an adoption. ‘‘ Estoppel.’’ 
said the court, “‘is purely a personal bar operating against 
the person whose conduct constitutes it, and against his 
privies and representatives. That it will not operate as 
against a simple money-creditor as such is established by the 
case of Richards v. Johnston. The case of a mortgagee would 


a ee e a e: 


i 7 Cale., 107; L. R., 8 I. A., 65 cause such proceedings are in invitum. 
[1881]. See Musst. Imrit Kooer v. See Gajanan v. Nilo, 6 Bom. L. R., 
Lalla Debee Pershad Singh, 18 W. R., atp. 867 [1904], and cases there cited. 
200 [1872]; Srimati Anand Neves See Muthunaiyan vw. Sinna. 28 Mad.. 
Dasi v. Dharandra Chandra Mook- 526 [1905], as to the position of 


erjee, 8 B. L. R., 122 (127) [1871]. one who purchases at a revenue sale 
2 14 Calc., 401 [1887]. Soa court inthe name of a benamidar. 
sale cannot by itself be®taken to 54 H. & N. 660 [1859], where 


create an estoppel either in favour Martin, B., citing Heane v. Rogers [9 
of or against a court purchaser asin B. & C., 586 (1829)}, observed, “+ It 


favour of or against the’person whose isa well-established rule that estoppels — 
right title and infterest the court bind parties and privies and not 


purchaser buys from the court be- strangers.” *‘ * But no authority } 
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seem to be different. for he derives his title directly from the 
debtor, and will be bound by the previous conduct of the debtor 
in respect of the property mortgaged. The case of Poresh 
Nath Mookerjee v. Anath Nath Deb' shews that if the execution- 
purchaser had been also mortgagee of the property from R, 
he might be held to be his representative under Section 115 : 
but we are aware of no authority for holding that the simple 
fact of purchase at an execution-sale will make him the repre- 
sentative, for the purpose of that section, of the judgment- 
debtor. `’ 

It is. however, clear that a mortgagee. who would be estop- 
ped by the representations of his mortgagor, does not improve 
his position by purchasing the mortgaged property at a sale 
held in execution of a decree obtained by him on his mortgage. 

In a suit for rent brought by the putnidar against the dar- 
putnidar, the latter pleaded that he had parted with his inter- 
est to his wife and son, and the suit was dismissed. The put- 
nidar then sued the wife and son, and purchased their dar- 
putni interest at the execution-sale. Ina suit by the putnidar. 
suing as darputnidar, against a tenant, one P intervened and 
claimed title to the darputni under a mortgage from the pre- 
vious darputnidar made after the dismissal of the first suit, 
and alleged that the wife and son were only Jdenamidars, and 
that he had completed his title by purchase in execution of a 
decree obtained on his mortgage. The Privy Council held 
(adopting the view of the Calcutta High Court) that P, the 
intervening mortgagee, was bound by the estoppel arising out 
of his mortgagor’s disclaimer of title in the previous suit: 
that his mortgagor had directly induced the plaintiff to believe 
that he had sold his property absolutely to his wife and son, 
and led him to bring a suit against them for rent and to pur 
chase their interest, and, and that P was in no better position 
than his mortgagor by reason of his purchase at the execu- 
tion-sale.* 

Sean eae neon tee: 
been cited to shew that a judgment- >~- 1 9 Calc.,.265; L. R.. 9 I. A., 147 


creditor is party or privy to the acts [1882]. À 
2 Poresh Nath Mookerjee v. Anath 
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** Our opinion,’ said Garth, C. J., in the lower court, ** in 
this respect is founded upon the well-known rule of law laid 
down by Lord Denman in the well-known case of Pickard 
v. Sears.' This rule, the justice of which is very obvious, is 
embodied in the 115th Section of the Evidence Act. It would 
be perfectly monstrous in this case to allow Issur Chunder or 
anyone claiming under him to contend that the plaintiff has 
no right to the estate which he has purchased upon the faith 
of representations made by Issur Chunder himself.’”? 

In Kishory Mohun Roy vw. Mahomed Mujaffar Hossein. 
the principle of the case last cited was applied to execution- Execution 
purchasers under the following circumstances. The plain- P“tchasers. 
tiffs attached property in execution of a decree held by them 
against the estate of one A, whose widow claimed the property 
by right of purchase from her husband in lieu of dower ; and 
upon her objection the property was released. Pending an 
appeal the widow mortgaged part of the property to the de- 
fendants. Upon appeal the case was remanded, and was 
settled by a compromise between the plaintiffs and A’s widow. 
by which a 12-anna share of the property was released from 
attachment and a 4-anna share, including the property in suit, 
was declared liable under the decree. The plaintiffs pur- 
chased the property in suit at the execution-sale, and sued the 
defendants upon the strength of this title. The defendants 
who had purchased the property in execution of their 
mortgage-decree, contended upon appeal that they had 
a good title as bond fide mortgagees and auction-purchasers 
as against A and all persons claiming under him, A 
having allowed his widow to appear as the ostensible 
owner of the property. The court held, upon the authority 


of Luchmun Chunder Geer Gossain v. Kally Churn Singh,* = 


that this question was sufficiently raised by the pleadings. 
and that, though the plaintiffs were not mortgagees from A 





Nath Deb, 9 Calc., 265; L. R., 9I. A., BishtuChunder Roy, 4 Calc., 783 (787) 
147 [1882]. - a [1878]. 
1 6 A. & E., 40 $1837]. , 8 18 Calc., 188 [1890]. 
2 Sub. nom. Anath Nath Deb v. + 19 W. R., 292 [1873]- A 
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or his heirs, yet as their right to hold the property in dispute 
resulted from a campromise between them and the widow, 
their position was more analogous to that of the auction-pur- 
ehaser in the case of Poresh Nath Mookerjee v. Anath Nath 
Deh* than to the position of the execution-purchaser in Lala 
Parbhu Lal v. Mylne? The plaintiffs were, therefore, upon 
the authority of the former case estepped from questioning 
the defendant's title, having allowed the widow to appear as 
the ostensible owner in the matter of the compromise, and 
having stated in the sale-proclamation. pursuant to which 
they made their purchase, that the property was mortgaged to 
the defendants. This notification enabled them to purchase 
for an inadequate sum, and they could not be heard to say 
that the mortgage was not binding on them. This decision 
has been upheld by their Lordships of the Judicial Commit- 
tee * citing and applying the observations of Sir Montague 
Smith in Ramcoomar Koondoo v. McQueen.‘ 


SECTION 2. Arrangements in Fraud of Creditors. 


Where two parties combine to make a false statement in order 
in frand of to deceive a third party, and one of those parties afterwards 
erediters. avows the fraud, and seeks to dispossess his companion or to 

recover the purchase-money upon proof of the real nature 

of the transaction, the maxim Jn pari delicto potior est 

Effet or. Conditio possidentis aut defendentis is sometimes applicable. 

as between The question im, such cases is whether a party alleging that 

~ the transaction was a benami and fictitious one, made with 

the direct object of defrauding creditors, can be allowed to 
take advantage of his own fraud. 

The decisions exhibit an oscillation between two galls known 


parties. 
| The two 
. beeing doctrines : (a) the doctrine which underlies the maxim In 


pari delicto, where the estate falls there let it he, and (b) the 





i 9 Calc., 265: L. R., 9 I. A., 147 4L.R., 221. A., 129[1895]. Sub. 
[1882]. nom. Mir Mahomed Mozuffer Hossein 

2 14 Calc., 401 [1887]. y- Kishori Mohun Roy. 

3 See Byjonath say. v. Doolhun 6 11 B. L. R. (PSC. )s at p. 54[1872], 
Biswanath Kooer, 24W. R..83[1875). supra, p. 169. 
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doctrine that, as between the parties to benami transactions, 
the truth ought to be allowed to be 
the view seems to have 
of the 
not. 


shewn. At various times 
prevailed in favour of the striet ap- 
whether the immoral purpose 
It has been said that in such tainted trans- 
actions the plaintiff never could succeed though the defendant 
might. But a tendency is exhibited all along to make the 
etfectuation of the fraudulent purpose the real test. In this 
view either plaintiff or defendant can show the truth provided 
that no harm has been done to a third party. The Court 
would only refuse its help and let the estate lie where it had 
fallen if prejudicial change of position had occurred to some- 
one else. Such appears to have been the original view of 
the English Courts, and the opinion of Mr. Mayne, affirmed 
in Petherpermal’s case,' is to this effect. The old benami rule 
and it is a counsel of perfection to hold 
to their bargains those who have only attempted to cheat. 
The two competing principles appear in the early Calcutta 
cases next cited. 

Thus in Kaleenath Kur v. Doyal Kristo Deb? the plaintiff 
sued to recover possession of certain land which had been 
made the subject of a benamt conveyance by his father 
in favour of the defendant’s father and others, the convey- 
ance being in fraud of creditors. The High Court, upon a 
review of the rulings from the year 1859,° and upon con- 
sideration of a passage in Taylor on Evidence,* differed from 


plication maxim is 


effected or 


therefore prevails ; 


i7C. L. J.,; 528; 10 Bom. L. R., 
ao0= M- Lo J., 277; 5 AW Li J.; 


as follows “* Indeed, where both 
parties to an indenture eithem know, 


290 ; 35Cale., 551 24 L. J. R. (Eng.) 
[1908]. 

213 W: E; 87 [1870]. 

3 See Hurry Sunker Mookerjee v. 
Kali Coomar Mookerjee, Gap vol. 
W. R., 265 [1864]; Aloksoondry 
Goopta v. Horo Lal Roy, 6 W. R., 287 
[1866], and numerous cases cited in 
i W: H.,: 87: 

+ Taylor on Evidence, lOth ed., 
$93. The passage. which in terms 
refers only to estoppel by deed, is 





or have the means of knowing, that it 
is executed for an immoral purpose, 
or in contravention of a statute, or 
of public policy, in general neither 


will be estopped from proving facts — 


which render the instrument void 
ab initio. For although a party will 
thus, in certain cases, be enabled to 
take advantage of hisown wrong, yet 
this evilis trifling in comparison with 
the flagrant evasion of the law that 
would result from an opposite rule.’ 
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the view taken in that authority. and held that the plain- 
tif could not be permitted to plead the fraud of his father 
from whom he derived his title. The principle of this and other 
similar decisions may be expressed in the words of Hobhouse, 
J.: ‘* [think it is far too common in this country for persons, 
when they become embarrassed and are in danger of losing 
their property by being compelled-to satisfy just debts out 
of ìt, to transfer the property for the sake, as they suppose, 
of saving it. into the names of other persons upon whom 
they think they can rely. I believe that it is good that par- 
ties in this country should understand that, in making arrange 
ments in regard to their property for fraudulent purposes. 
such as defrauding creditors, they are entering upon a danger- 
ous course, and that they must not expect the assistance of 
the courts to extricate them from the difficulties in which 
their own improbity has placed them.’”! 

But in Ram Sarun Singh v. Musst. Pran Pearee* the plaintiff 
and the defendants had, in a previous suit brought by certain 
reversioners, made certain statements to the effect that a 
mortgage was bona fide and for consideration, with the object 
of defeating the reversioners’ claim, which was a false one. 
The High Court held that the admission in the previous suit 
would operate to the fullest extent in favour of the rever- 
sioners. but that, inthe present suit, it was open to the 
court to enquire into the nature of the transaction and de- 
clare it void if it was satisfied that the transaction was not 
a bond fide one. As between two parties, both of whom were 
in fraud in making a particular statement, it is open to one 
to plead the truth and incapacitate the other from taking 
advantage of the fraud. ‘‘ To rule otherwise,’’ said Levinge, 
J., *‘ would be to cripple the action of the court and make 
it a vehicle for enforcing fraudulent deeds. In this case no 
innocent party has been affected by the admission or represen- 
tation ; it exhibits solely an attempt by one party to a frau- 
dulent deed to gain an advantage over the other parties of the 
same deed, all equally participating in the fraud, founded on 


~ 





1 13 W. R., 90 [1870]. 2 1 W. R., 156 [1864]. 
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an admission made by the latter in the deed, without any in- 
tention that the former should benefit by it to the prejudice 
of the latter.’’! 

This decision was upheld by the Privy Council. ‘*‘ It is in 
truth,’’ said James, L. J., “* the case of a common mortgage 
in which the defendant says there never was the money ad- 
vanced. It is open to the mortgagor in this country to deny 
that the money, the receipt of which is formally acknow- 
ledged under his hand and seal, was advanced, and to cut it 
down to a nominal sum or nothing. That being so, and the 
instrument being relied upon by a person out of possession, 
seeking to obtain possession through the medium of a fore- 
closure suit, it appears to their Lordships that there is nothing 
whatever to prevent the defendant from shewing the real 
nature of the transaction. Then with regard to the supposed 
estoppel by pleading, it is equally clear that a pleading by 
two defendants against the suit of another plaintiff can never 
amount to an estoppel as between them.’*” 

The decision in Ram Sarun Singh v. Musst. Pran Pearee * Calcutta 
was frequently applied,* and it appeared for some years to =e par et 
be the law in Caleutta that the real nature of the transac- 
tion might be shewn either by the defendant or by a party 
claiming under him, and even where the object of the 
transaction is to obtain a shield against a creditor. Upon 
this principle, the parties, as between themselves, were not 
precluded from shewing that the property was not intended to 2 
pass by the instrument creating the benami. In Sreemutti 
Debia Chowdhrain vw. Bimola Soonduree Debia,? Couch, C. J., 











+ Musst. Goor 


Rh W. R., 158, Teea to Heane 
v. Rogers, 9 B. & C., 586 [1829], and 
Freeman v. Cooke, 2 Ex., 660 [1848]. 

2 13 Moo.. I. A., 551 (559) [1870]: 
See Ramanugra Narayan v. Maha- 
sundur Kunwar, 12 B- L. R. (P. C.), 
433 [1873] ; Srimati Sukhimani Dasi 
v. Mahendranath Dutt, 4 B. L. R. 
(P. C.), 17 (28) [1869] ; Nawab Azimu! 
Khan v. Hurdwaree Mull, 13 Moo. 
I. A., 395 [1870]. o 

3 13 Moo. I. A., 551 [1870]. 


Lutteefoonissa v. 
Surun Doss, 18 W. R.. 485 [1872]: 
Sreenath Roy wv. Bindoo Bashinee 
Debia, 20 W. R., 112 [1873]; Sree- 
mutty Debia Chowdhrain v. Bimola 
Soonduree Debia, 21 W. R., 422 
[1874]; Bykunt Nath Sen v. Goboollah : 
Sikdar, 24 W. R., 391 [1875] ; Mukim ee 
Mullick v. Ramjan Sikdar, 9 C. L. R.. e 
64 [1881]; and see Param Singh v. 
Lalji Mal., 1 All., 403 [1877]. 
6 21- W. R., 422 [1874]. 
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in which a similar principle is 
** Although, no doubt, 


it is mproper that transactions of this kind should bé entered 


into....if the courts were to 


hold that persons were con- 


cluded under such circumstances, they would be assisting in 
a fraud, for they would be giving the estate to a person when 


it was never intended that he should have it.” 


And this 


view was acted upon at Allahabad in Param Sing v. Lalji Mal” 


The distinction was clearly made by Mr. 


Mayne ê between the 


case where a third party has been actually defrauded by means 


of the benami transaction. and 


the case where the fraud has 


not gone beyond the stage of intention. in a passage which 
has since received the approval of the Judicial Committee. 


1 Symes v. Hughes. L. R.. 9 Eq-. 
475 [1870]; Tennent v. Tennent, 
L. R.. 2 H. L.. 9 [1870]. See now 
Kearley wv. Thomson. L. R.. 24 
Q. B. D., 742 [1890]. 

2 1 All., 403 [1877]. 

8 Hindu Law and Usage, 7th ed., 


p- 595, since cited with approval by 
the Judicial Committee in Pether- 
permal v. Manianundy, 24 L. T. R. 
(Eng.) 462; 35 Calc., 551 ; 10 Bom. 
Roe, O9OH SM Li dy aa 7 CE 
528; 5A. L.J., 290 [1908] (See cases 


there cited.) § 446... **Where a tran- 
saction is once made out to be a mere 


benami it is evident that the benami- 
dar absolutely disppears fromthe title. 
His name is simply an alias for that 
of the person beneficially interested. 
The fact that A has assumed the 


name of B in order to cheat X can 


be no reason whatever why a court 


should assist or permit B to cheat 


But if A requires the help of 
court to get the estate back into 


the 


_ his own possession, or to get the title 
into his own name. it may be very 
_ material to consider whether A has 
actually cheated X or not. 


it he 
E has done so by means of pon alias, 


ae ft Ba 


In the case of Chenvirappa v. Puttappa* it was thought 


then it has ceased to be a mere 
mask, and has become a reality. 
It may be very proper for a court 
to say that it will not allow him to 
resume the individuality which he has 
once cast off in order to defraud others. 
If, however, he has not defrauded 
anyone. there can be no reason why 
the court should punish his inten- 
tion by giving his estate away to 
B., whose roguery is even more 
complicated than his own. This 
appears to be the principle of the 
English decisions. For instance 
persons have been allowed to recover 
property which they had assigned 
away ... . where they had intend- 
ed to defeat creditors, who in fact 
were never injured . . . . But where © 
the fraudulent or illegal purpose has 
actually been effected by means of — 4 
the colourable grant, then the maxim 
applies in puri dilicto potior est con- oa . 
ditio possidentis. The court ine Be | 
help neither party. ‘Let the pest 
lie where it falls.” °” 

+ 11 Bom., 708 (718. 719) [iss 
See the English cases there cite stand | oF 
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that the principle had been asserted too broadly in the 
Calcutta cases. In that case, two Judges of the Bombay 
Court expressed an opinion that where an illegal purpose 
has been effected by a transfer of property the transferee is 
not to be treated as a trustee holding it for the transferor,! 
and limited the effect of the decisions above cited to the 
case where a collusive transaction has merely proceeded to the 
length of a fictitious instrument passing between the parties, 
or where false declarations have been made by them in litiga- 
tion for their common benefit, the transaction being still 
inchoate, and the violation of the law not having been com- 
pleted. In such a case the court considered that the appa- 
rent ownership might be displaced by the real, a suspensive 
condition being annexed to the initial acts of the parties of 
which Courts of Equity might take advantage. But where 
the fraudulent Surbcee had once been effected by the defeat 
of a third person’s rights in court, Equity would refuse to re- 
lieve the parties from the consequences of their collusion.* 
Chenvirappa v. Puttappa appears to express the law of the 
Bombay Presidency in the case of a plaintiff. And this ap- 
pears to be the view taken in England.’ 


In Babaji v. Krishna* the cases of plaintiff and defendant Solution sug- 


were distinguished as follows by Sargent, C. J.: 
judgments of the Privy Council in Ram Sarun rE v. Musst. Krishna ja 


Pran Pearee,’ 


1 Section 84 of the Indian Trusts 
Act (II of 1882) [which extends to 
Madras, the North-West Provinces, 
the Panjab, Oudh, the Central Pro- 
vinces, Coorg and Assam] provides 
that °° where the owner of property 
transfers it to another for an illegal 
purpose, and such purpose is not 
carried into execution, or the trans- 
feror is not as guilty as the trans- 
feree, or the effect, of permitting the 
transferee to retain the property 
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and of the Calcutta High Court in Sreemutty iiit may 
Debid Chowdhrain v. Bimola Soonduree Debia.’ 


by Sir R. Se shew that it is open to the defendant to defend not. oC k 
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his possession by showing that the real transaction between 
himself and the plaintiff was to defraud, whether a third party 
or the defendant’s creditors generally. The decisioń by Sir 
M. Westropp and Melvill, JJ., in Mahadaji Gopal v. Vithal 
Bullal,' followed in Dharma Sakharam v. Nago Badgu,* turns 
upon the special circumstances which in these cases were 
deemed to estop the defendant from pleading such a defence. 
The same question is much discussed in Chenvirappa v. Put- 
tappa, but we do not find that any authority of a Court of 
Equity is referred to in that case which questions the right of 
the defendant to plead such a defence, whatever doubt there 
may be as to the plaintiff’s s Tight to avoid his own deed by set- 
ting up his own fraudulent act.’* This view has been express- 
ly adopted in Calcutta.* 

All the cases were recently considered in Calcutta,’ and pre- 
vious to Petherpermal’s case it was the law in this Presi- 
dency that a plaintiff will not be allowed to undo what he did 
for a fraudulent purpose by means of a fraudulent conveyance 
which was used to accomplish that purpose. The fraudu- 
lent purpose is accomplished when the claim of the benami- 
dar is allowed by the court.* The same rule applies whether 
the intended fraud has been wholly or partially carried into 
effect.’ But it was said that a defendant ê may shew the real 
nature of the transaction to defend his possession, potior est 
conditio possidentis, and that the rule does not apply in 
the case of a plaintiff when the transaction is inchoate * or the 
fraud has not been effected.!” 

Similarly in Madras the authorities were fully discussed by 











! 7 Bom., 78 [1881]. 1 Govinda Keran v. Lala Kishun 

2 Bom. P. J. for 1890, p. 275. Prosad, 28 Calc., 370 [1900]. See 

3 11 Bom., 708 [1887]. authorities discussed. 

+ Preonath Koer v. Kazi Mahomed 3 Preonath Koer v. Kazi Mahomed, 
Shazid, 8 C. W. N., 620 [1903]. 8 C. W. N., 620 [1903]. 

5 See Jadunath Poddar v. Rup 9 See Sham Lal Mitra v. Amar- — 
Lal Poddar, 10 C. W. N., 650; 4 endranath Bose, 23 Calc., 460 [1800] gy 


C. L. J., 22 [1906]. where the principle appears to be a 


6 Banka Behary Dass v. Raj asserted too broadly. 


Kumar Dass, 27 Calc., 231 [1899]. 10 Jadunath Poddar’s case, 10 — 


See discussion of authorities. _ C. W- N., 650 [1906]. 
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one of the learned Judges in Yaramati Krishnayya v. Chun- 
dru Papayya,' though the other member of the court rested 
his decision upon another ground. 

‘* The general rule,’ said Mr. Justice Benson, < 
man cannot set up an illegal or fraudulent act to avoid his 
own deed. But some exceptions or quasi exceptions have - 
been admitted by the court. In Symes v. Hughes? the = 
court acted in the interest and for the protection of inno- 
cent third parties. So if a voluntary deed has been kept 
in the hands of the grantor and has never been acted 
upon, nor the grantee informed of its existence, a Court of 
Equity will treat it as an imperfect instrument; and if the 
grantee surreptitiously gets possession of it, a Court of Equity 
will relieve against it. A third exception was noticed by 
Parker, J., in Venkataramanna vw. Viramma,* viz., where a 
defendant is allowed to shew the turpitude of both himself 
and the plaintiff in order to protect himself against an 
action by the plaintiff to give effect to a contract or deed 
entered into for an immoral purpose. Here an exception is 
allowed not for the sake of the wrong-doer, but on grounds 
of public policy The benefit is allowed him by acci- a 
dent as it were and not to secure him any right to which pee te 
he is entitled (Holman v. Johnson, per Lord Mansfield, and aoe 
Luckmidas Khimji v. Mulji Canji) Even this exception eee 
is not allowed if a decree has been obtained by the fraud QER ma kone 
and collusion of both parties. In such a case it is binding on > Se 
both = fae 


‘is that a Summary of 
the law. 
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The cases of Kearley v. Thomson *’ and Herman v. Jeuchner* The view 


——__ 


1 20 Mad., 326 [1897], and see 
Rangammal v. Venkatachari, 20 
Mad., 323 [1896]. a similar case. 


Also Varadarajulu Naidu v. Srin- - 


ivasulu Naidu, 20 Mad., 333 [1897]. 
In Manisami v. Subarayar, 31 Mad., 
at p. 99, 18 M. L. J., 151 [1907] 
Mr. Justice Benson’s view is criti- 
cised with reference to Section 84 
of the Indian Trusts Act (VI of 
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1882) when no creditor has been de- | 
frauded. 
2 L. R., 9 Eq-§ 475 [1870} 
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565 [1821]. | 
+ 10 Mad., 17 [1886]. 
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were said to be authorities that under the English law the un- 
lawful agreement need not be fully carried out to warrant the 
application of the rule as to persons in pari delicto. Part per- 
formance of a substantial character was considered sufficient 
to prevent the plaintiff from recovering, and this was said to 
* be the proper construction of Section 84 of the Indian Trusts 
Act.' In Muthoo Raman Chetty v. Krishna Pillai, the plain- 
tiff failed to recover the purchase-money paid by him to the 
defendant in respect of a conveyance the operation of which 
had been defeated by the party sought to be defrauded. The 
plaintiff had done all he could to effectuate the fraud, and‘only 
failed because the other party was able to frustrate the at- 
tempt. 

The truth Mr. Mayne’s view is now definitely approved by the Judicial 
er ices Committee in Petherpermal v. Muniandy. where it is said 
no fraudu- that Taylor v. Bowers* and Symes v. Hughes,’ and In re Great 





lent purpose = s 
achieved. Berlin Steamboat Co.” are not shaken by the observations of 
Lord Justice Fry in Kearley v. Thomson.’ 
= Prejudicial When, therefore, a benami conveyance is made for a frau- 


ae change of f A 
s Dakon is dulent purpose, and that purpose is not carried out, the con- 


the test veyance becomes inoperative, and the grantor can recover 
the land back from the grantee, but where the purpose is 
effected so as to cause prejudicial change of position of 
another party then the maxim will apply. 
ion It is of course clear that where two persons have combined 
_ is vo = “third to defeat the title of a third, the court will strip all disguises 
off the fraud. and, as between those parties and the party | 
defrauded, will look at the transaction as it really is, applying ea 
the doctrine that a man cannot take advantage of his own a 
wrong. Thus, in Nawab Sidhee Nazir Ally Khan v. Rajah B 
= elie elena * where there was a fraudulent agrees be fe 
aan. the mortgagee’ s representatives in possession and t 2 s 
purc aser at a Government a both were fee e 
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against the mortgagor from relying upon the illegality of their “ 
contract. The Judicial Committee held that as between these Trust im- 
partiesthe sale must now be regarded as a private sale, which £° 
imposed a trust upon the estate which passed by it. In Gopi 
Wasudev Bhat v. Markande Narayan Bhat,' the defendant ob- 
tained a sham decree against one Janu in collusion with him, $ 
and afterwards asserted his rights against the plaintiff, a 
bona fide purchaser for value. The court observed: ‘‘ EBook- 
ing to the current of recent decisions,” we think they shew a 
strong tendency to refuse to give effect to fraudulent and fic- 
titicus transactions, and to undo them even in the interest of 
a party, where that can be done without unreasonable pre- i 
judice to the other party. And if such transactions will be 
set aside even at the suit of a party. much more may they be = 
treated as a nullity in the interest of an innocent purchaser 
for value.’ 

A creditor may, by acquiescing in a deed of assignment by Insol- 
a debtor for the benefit of his other creditors, be estopped from estoppel” 
afterwards relying on the deed as an act of bankruptcy. In creditor ae 
In re Brindley ex-parte Taylor Sons æ Co. the effect of such BS 
acts of acquiescence is discussed. See also In re A. W. Mills tee 
dé Co.,* also a decision of the Court of Appeal in England. oe 






















SECTION 3. Family Arrangements: Partition and Adoption. 


The term ‘‘ arrangement `° is stated in Manning v. Eastern 
Counties Railway Co.’ to be a very wide and indefinite one. 
Jenkins, C. J., defined it in Chabildas v. Dayal Mowji*® 
as a preparatory measure or negotiation, not naceta ai 
agreement. - eae 

Thus there may be an expectation created winch. does 
amount to a contract or agreement. as in the case of Narain 





i. a l at 
i 3 Bom., 30 (33) [1878]. Soonduree Dossee, 24 W. 
2 Referring to Symes v. Hughes, [1875]; Param Singh v.L 
L. R.. 9 Eq., 475 [1870]; Sree- AL, 40s STIE a 
m Debia Chowdhrain v. Bimola 3 1906. IK. Bas 34 i 
S ree Debia, 21 W. R., 423 + 1906. 75 L. J. K. B., 247. 


(asa): R. Watsen & Co. v. Gopee 5 12 M. Ai 184: HRE 3 
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Das v. Ramanuj,' where there were mutual expressions of 
intention to make a boy the heir and give him a share of the 
property. The distinction in such cases is between represen- 
tations of intention and of fact. 


Estoppel in Such arrangements are constantly entered into in India 
eases of : Š 

Pencty between the members of a family for the sake of peace or 
Sharp the preservation of property, and where such arrangements 


have been acquiesced in and acted upon, the court will not 
look so much to the adequacy of the consideration as to the 
motives and conduct of the parties. So in the case of Laksh- 
mibat v. Ganput* where infants had, since attaining their 
majority, by their acts and conduct adopted the acts of their 
mother and guardian, and agreed to treat the will of a testa- 
tor as valid, it was held that they had by ratification acqui- 
esced in the disposition of the property, and were estopped 
from disputing the provisions of the will. A recent applica- 
tion of this principle is to be found in Sidlingappa v. Hirasa,? 
where authorities are collected. 


Principles In Lakshmibai’s case Couch, C. J., said: ‘‘ In order to 
which z ee A E e- 
a, constitute a binding family arrangement, it is not necessary 


that there should be any formal contract between the parties, 
and if sufficient motive for the arrangement is proved, the 
court will not consider the quantum of consideration : 
Williams v. Williams.* The fact that by their agreement the 
parties have avoided the necessity for legal proceedings is a 
sufficient consideration to support it: Partridge v. Smith, 
Naylor v. Winch.’ ° 





1 20 All.. 209 |1897]. . Persse v. Persse, 7 Cl. & F., 279 
25 Bom. H. C. R., 128 (O. C. J.) [1840]; Hammersley v. Baronde Biel, 
[1868]. 12 Cl. & F., 45 [1845]; Maunsell 


ë 31 Bom., 405 [1907]. See Tulshi v. White, 4 Cl. & F., 1039 [1854]; 
Ram v. Mutsaddi, 2 All. L. J., 97 Stapilton v. Stapilton, 1 Atk., 2 
[1904]. [1739]; and the cases cited in the- 

+L. R., 2 Ch. Ap., 294 [1866]. notes to White and Tudor’s Leading 

5 9 Jur. N. S., 742 [1863]. _ 4 Cases, 7th ed; vol. i, 223. Sée 

ë 1] Sim. & St., 554 [1824]. See for Rajunder Narain Rae v. Bijat Govind 
other cases of this class Neale v. Singh, 2 Moo. I. A., pp. 233, 234 
Neale, | Keen., 672 [1837]; Ford v. [1839] as to agreements acknow- 
Stuart, 15 Beav., 493 [1852]; Stock- ledged in court if compromise of 
ley v. Stockley, 1 V. & B., 23 [1812]. conflicting claims. 
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In one case the Judicial Committee held that unbroken Period of 
usage for a period of 19 years was conclusive evidence of a ae fs a 
family arrangement to which the court is bound to give effect. stitute. 
[t will be a matter of evidence whether such an arrangement 
was intended to be precarious or temporary,” but where the 
parties have taken the benefit of it, and where it appears to 
be a perfectly proper one, it will not lightly be disturbed. 
When an attempt is made to set it aside for fraud, undue 
influence or the like, the length of time for which it has 
been allowed to stand will be a material element to consider.’ 

The principles upon which family arrangements are en- Williams v. 
forced in England are examined in the case of Williams in [1866]. 
Williams above cited, and would appear to be applicable in 
this country. In that case one J W died in 1831, leaving 
property of different kinds and an incomplete will by which, 
after making provision for his wife, he purported to 
give his property to his two sons in equal shares. The bro- $ 
thers agreed verbally that the invalidity of the will should 
make no difference, and for twenty years carried on partner- 
ship and dealt with the whole property as if it belonged to 
them equally, the widow concurring in this arrangement 
down to her death. Upon the death of the younger brother 
(the partnership having already been dissolved), his represen- 
tatives filed a bill against the elder brother for the equal divi- ae 
sion of the property. The defendant contended that there ig 
was no formal agreement for the division of the property and | At Gea 
no consideration for the agreement, that if there was any me 
agreement it could only have related to the property exist- ee 
ing at J W’s death, and that the arrangement had none of 
the ingredients of a family arrangement, there being no mutu- 
ality in it, no disputed rights, and no compromise of family 
differences. The Court of Appeal held, affirming the decree of 
Kindersley. V. C., that there had been an agreement between 






















1 Ramanathan Chetti v. Muru- 4C.L. J., 189 [1906]. 


gappa Chetti, 10C.W.N.,825: L. R., 2 Tb. > 

33 I. A., 139; 29 Mad., 283; 8 Bom. 3 Helan Dasiv. Durga Das Mondal, - Ser 

L. R., 498; 16 M. L. J., 265; 4 C. L. J., 323 OSE =v. Eee 
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the brothers and the widow upon sufficient consideration. 
‘* It was strongly argued for the appellant,’’ said Turner, 
L. Ja “that this case does not fall within the range of the 
authorities ; that those cases extend no further than to ar- 
rangements for the settlement of doubtful or disputed rights, 
and that in this case there was not and could not be any dis- 
puted right; but this is, I think, a very short-sighted view 
of the cases as to family arrangements. They extend. . .as 
I conceive, not merely to cases in which arrangements are 
made between members of a family for the preservation of 
its peace, but to cases in which arrangements are made between 
them for the preservation of its property. . . . and cer- 
tainly in these cases this court does not inquire into the 
quantum of consideration.’”! 

The rule has been applied to the management of a Hindu 
temple where, in order to avoid confusion or an unseemly 
scramble, the parties interested have arranged among them- 
selves for the due execution of the functions bélonging to the 
office in turn or in some settled order and sequence. Such 
an arrangement was approved by the Judicial Committee in 
Ramanathan Chetti v. Murugappa Chetti? where their Lord- 
ships held that there was no breach of trust or improper dele- 
gation of the duties of a trustee involved in a perfectly proper 
arrangement conducing to the due and orderly execution of 
the office. . . 

A common case illustrating the utility of such arrangements 
is where arbitrators are appointed for the division of the 
family properties and debts.* 

So where a reversioner took a prominent part in effecting 
the distribution of a deceased Hindu’s estate, and became 
witness to an instrument executed for the purpose of adjust- 
ing the family disputes, it was held that he was estopped by his 
conduct from questioning the legality and genuine charac- 


—~--— - 





CE Ro ee en mapas 1504) 408 EM E 26s 4 Goi S.. 
[1866]. 189 [1906]. i 

1 LR. 33 1. A., 139; 10 C. WEN., 3 Helan Dasi v. Durga Das Mun- 
$25; 29 Mad., 283; 8 Bom. L. R., dal, 4 C. L. J-, 323 [1906]. 








CHAP. VII. | FAMILY ARRANGEMENTS. 191 


ter of the arrangement and the validity of assignments made 
by persons taking shares under the arrangement.! Again, 
where the plaintiff, who had lived jointly with his father for 
upwards of twelve years after attaining majority, and had ac- 
quiesced in his father’s management of the property, sued to 
recover a share of the property which had been sold in execu- 
tion of a decree against his father alone, the decree having 
been obtained in respect of a debt incurred under circum- 
stances which would preclude the sons from contesting it, 
he was held by his conduct to have acquiesced in his father’s 
dealings with the property.” 

Thus a partition made by a father between two sets of his Instances of 
sons by different wives will be upheld when shewn to be bond ekai 
fide and in accordance with Hindu Law.* Such a family sc 
arrangement once made is final and cannot be re-opened on 
_ the ground of inequality.* So also, when to prevent disputes 
between a natural and an adopted son, the father allotted 
certain property to the latter, and certain after-born sons 





sued for their share in the property, it was held that the Re 
arrangement in favour of the adopted son ought not to be | oe ae 
disturbed.” | oe 




















In Ganpat Venkatesh v. Gopalrao Venkatesh,’ a family arrange- 
ment acquiesced in for 12 years was not allowed to be disturbed 
as regards the property allotted to a separated son, but eee 
an after-born son was permitted to claim his share from the `- a 
sons who had lived in union with him as members of a joint i 
family. In Ganpatrao v. Vamanrao’ the conduct of the hus- 
band’s brothers of a widow in agreeing that she would take — 
her husband’s share absolutely, was considered pocte va 
preclude their suing- x eo 

In Tennent v. Tennent? Lord Westbury aan that in aig A 
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| Sia Dasi v. Gur Sahai. 3 Al., +*+ Moro v. Ganesh, 10 Sai eS aa 


362 [1880]. H. C. R., 444 maar 

2 Damudar Dass v. Muhoram 5 Yekeyamian v 
Pandah, 13 C. L. R.. 96 [1883]. Mad. H. C_R., aoras 

3 Kandasami v- Doriasami, 2 6 23 Bom., 636- 210 "PE 
Mad., 317 -` [1880]? 1 10 Bom. L. R., ies Ig 
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family agreements it is required that there shall be on all 
sides uberrima fides. 

A party may, by conduct of waiver, be estopped from in- 
sisting upon a binding family arrangement. Where the plain- 
tiff had defended a previous suit on the ground of her prefer- 
able right to inherit, and afterwards sued the plaintiff in the 
former suit upon the basis of a valid family compact vary- 
ing the ordinary rules of inheritance to recover half the pro- 
perty. Holloway, C. J., said: ‘‘ There is another perfectly 
satisfactory ground for saying that this suit cannot be main- 
tained. The plaintiff now insists upon a valid family com- 
pact varying the ordinary rules of inheritance. She has, how- 
ever, previously appealed to the general rule, litigated the 
matter through three courts, designedly keeping back the 
compact upon which she now seeks to insist. There can be 
no stronger case of an absolute waiver of that contract, and 
of conduct rendering it wholly inequitable to permit her now 
to insist upon it.’*' The case of Helan Dasi v. Durga Das 
Mundal? should be consulted for a recent enumeration of the 
authorities as to family arrangements. f 

Similar to the estoppel arising in cases of family arrange- 
ments is that which operates where there has been a binding 
partition entered into and acted upon. Where the plaintiffs, 
members of a joint Hindu family, alleged that a solemn deed, 
registered and purporting to effect a valid partition of the 
property, was never acted upon and was a mere device to 
defeat creditors, it was held that it lay upon them to make out 
a sufficient case to set aside the deed which was primd facie 
valid and operative. The members of the family will not 
only be estopped as between themselves but as against pur- 
chasers. ‘‘ Whatever may be the intention of the members, 
purchasers at least have an undoubted right to bind them by 
their public acts to the fulfilment of those obligations which 


1 Janaki Ammal v. Kamalatham- B. L. R. (P. C.), 16 [1869]. See 
mal, 7 Mad H. C., 263 [1873]. Sreematty Shamasoondery Dossee v. 
2 4 C. L. J., 323 [1906]. Kartick Churn Mitter, Bourke (O. C), 
3 Srimati Sukhimani Dasi v. Ma- 326 (334) [1865]. 
hendra Nath Dutt, 13 W. R., 14; 4 
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such public acts cast upon them.’’! These observations, as 
pointed out by the Privy Council, were not intended to shake 
the credit of the numerous decisions which have established 
between the apparent and the real title that a benami trans- 
action, void of fraudulent design, may be made the founda- 
tion of a decree in a Court of Justice.’ 

Nor is it necessary that there should be a partition by 
metes and bounds. The agreement itself, and the position 
of persons affected by it, being the foundation of the estoppel, 
evidence that a binding partition has taken place will be æ 
sufficrent.* Thus where three brothers entered into deeds 
of compromise and partition, and upon the death of one, 
another sued his co-survivor for the share to which he would 
have been entitled under the will of their father, the Privy 
Council held that, even if the plaintiff were entitled under the 
will, every interest which he had, or could claim thereunder, 
had passed by the deeds.* 


Where an invalid ADOPTION has been acted upon and re- Estoppel in 
cognised by the members of a family, and the person adopted e 
has changed his situation, an estoppel may, in certain cases, 
arise. In such a case the person whose interest it is to main- 
tain the adoption will be supported by a very strong pre- 
sumption in his favour similar to that which arises when the 
legitimacy of a person in possession of property is questioned 
by a person who has a strict right to question it. The case Presumption 
of a Hindu claiming by adoption is perhaps as strong as any E 
case of this kind, because he loses any rights which he may A 
have had in his own family, and it would be unjust to de- 
prive him of the status which he has acquired in his adop- 
tive family except upon the strongest proof of the alleged 
defect in his title. These principles have been laid down by 


!? 4 B. L-R. (P. C.), 29. Chapter IX, upon the conclusiveness 

2 Jb., 29. of Partition Proceedings. 

$ See Ananta Balacharya v. + Greender Chunder Ghose v. Troy- 
Damodhar Makund> 13 Bom., 25 lokho Nauth Ghose, L. R., 21 k we KE 
[I888] and the cases infra, Part II, 35 [1892]. <2 
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the Privy Council in the case of Rajendro Nath Haldar v. 
Jogendro Nath Banerjee. ' 

The presumption is strengthened by the active’ acquies- 
cence of members of the adoptive family when they have 
signified their complete concurrence in the adoption, and have 
encouraged the person adopted to believe in the validity of 
his adoption. Acts, such as concurrence in the performance 
of the funeral ceremonies of the adoptive father, and a long 
course of conduct shewing conclusive acquiescence in the 
validity of the adoption, will raise an estoppel in favour of 
the adopted son.2 Such acts, however, on the part of the 
family, would hardly be strong enough unless the person ad- 
opted has, through the influence of the course of the represen- 
tation by conduct, so altered his situation that it would be 
impossible to restore him to that original situation.’ 

Where an adoption was acquiesced in for many years, it 
was held that the consent of some person competent to give 
away the adopted son should be presumed *; and in a suit 
for a declaration that an adoption long acted upon was frau- 
dulent. the court held that the onus was on the plaintiff to 
establish the fraud which he alleged.” 

It would seem, however, that admissions made under a 
mistake of law do not necessarily generate an estoppel in 
these cases. The real test to be applied is whether the 
plaintiff has changed his position. 





1 14 Moo. I. A., 67 [1872]. See See Gopee Lall v. Mussamut Sree 
the subject discussed in Mayne’s Chundroolee, 11 B. L. R. (P. C.), 391 
Hindu Law, 7th ed., § 160; Westand (395) [1872]; 19 W. R., 12 [1872]: 
Bühler, 3rd ed., 1907. Parvatibayamma v. Ramakrishna 

2 Sadashiv Moreshvar v. Hari Rau, 18 Mad., 145 [1894]. where the 
Moreshvar, 11 Bom. H. C. R., 190 cases are collected. 

[1874]; Chintu v. Dhondu (note p. + Anandrav Sivaji v. Ganesh Esh- 
192); Ravji Vinayakrav v. Laksh- vant. 7 Bom., H. C. R. (App.), 33 
mibai, 11 Bom., 381 [1887]; Kan- [1863]. 


 nammal v. Virasami, 15 Mad., 486 5 21 W. R., 84 [1873]. 


[1892]. But see Tayammaul v. 6 See Kuverji v. Babai, 19 Bom., 
Sasachella Naiker, 10 Moo. I. A., 429 374 [1890]. A case decided before 
[1865]. Sarat Chunder Dey’ s case, but for 


8 Gopalayyan v. Raghupatiyyan, some reason reported later ; Jaingurt — 


7 Mad. H. C. R., 250 (256) [1873]. Tewari v. Durga, 7 All., 878 [1885]. 
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The broad principles expressed in the earlier Madras case The position 
were subsequently questioned by a Full Bench of the Court eee 
in Vishnu v. Krishnan.' The court stated that the rule of avail himself 

> ; . _ of the estop- 

estoppel by conduct does not apply where an invalid adoption pel is to be 
is made by a person under the full belief that it is valid in !°°%ed to- 
law, even where the person adopted is induced by the conduct 

of the person adopting him to abstain from claiming a share . 

in the inheritance of his natural family. The court 

based their decision upon a narrow construction of the term 

‘intentionally °° in Section 115 of the Evidence Act which 
was taken to be less big! eG than the term ** wilfully ” 
in Pickard v. Sears? and Freeman v. Cooke.* The decision i 
is now overruled as to this point by Sarat Chunder Dey v. a 
Gopal Chunder Laha* in the Privy Council ; and in Kannam- i 

mal v. Virasami* the earlier principle is re-asserted by a 

Division Bench of the Madras Court in the following terms : A 
‘* We have been referred to the decisions in Chitko v. Janaki’ 
and Ravji Vinayakrav v. Lakshmibai,’ in both of which it was 
held that the conduct of the person who actively participated 
in the adoption estopped him from disputing the val- É 
idity of the adoption. It seems to us that this is just such a ie 
case as Section 115 of the Evidence Act was framed to meet.’’ 


In Rani Chandra v. Chaudhuri? admissions in documents ait 
and oral statements of Raja Makund Singh were held to i: 
establish the fact of adoption, the rebutting evidence being $ =: 













insufficient, and the Judicial Committee held that it would be 
most undesirable to frame a specific issue on that question at 
the appellate stage and remit it for trial. 


Upon the estoppel which may arise by recognition of the tion 
rights of a person as a member of a Hindu joint family, the eb ac “ 


Hindu 
family. ay: 
1 7 Mad., 3 [1883]. topped from questioning the adoptive = 
2 6A. & E., 469 [1837]. mother’s life interest, the adoption Bre 
3 2 Ex., 654 [1848]. having taken place upon the under-~ = 
+L. R., 19 I. A., 203 [1892]. standing that such interest me cg aie 
6 15 Mad., 486 [1892]. be reserved to her. oneness 


6 11 Bom. H. @. R., 199 [1874], 7 11 Bom., 381 (600) Dees 
where the adopted son was held es- 3 9 Bom. = R., 267 ee 
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ease of Lala Muddun Gopal Lal v. Khikhinda Koer ' may be 
mentioned. There the elder of two brothers, Kuldip. for 
some years recognised the younger Sadhoram (who had been 
born deaf and dumb), as having a joint interest in the family 
property. The Judicial Committee held that there was no 
ground for supposing that Kuldip intended to divest himself 
of his own property, or to waive any rights accruing to him 
by reason of Sadhoram’s incapacity, observing: ‘‘ Their 
Lordships think it would not be reasonable or conducive to 
the peace and welfare of families, to construe acts done out 
of kindness and affection to the disadvantage of the doer of 
. them. by inferring a gift when it is plain that no gift could 
have been intended . . . they are equally clear that there 
is no principle of law, founded on the doctrine of estoppel or 
laches, or the law of limitation or otherwise, which compels 
them to hold that under the circumstances of this case, 
Kuldip’s acts and conduct had an effect and operation which 

he could not have intended or contemplated.”’ 
—e on A son, who has made substantial additions at his own cost 
* property. upon ancestral land belonging to his father with full know- 
ledge of all the facts, cannot prevent the latter from assert- 
ing his legal rights. A case might perhaps arise in which the 
son acted upon a mistaken belief or wilful encouragement. 
fai In the case of Dharma Das Kundu v. Amulyadhan Kundu * 
| the court held that the son’s conduct by reason of his having 
molested his father and destroyed the peace of the family 
might (even if the principle of estoppel had been available) 
+ have entitled the father to assert his legal right. In the case 
here cited the plaintiff was granted an injunction restrain- 

a ing his son from entering on the land. 

Conduct will It is scarcely necessary to observe that a mere passive acqui- 
: _ Siways be escence by one in the infringement of his rights by another 
will not create an estoppel in cases of this kind.’ There must 
















1 18 Cale., 341 [1890]. — jee v. Huro Sunker Sandyal, 22 W.R., 
£33 Cale., m9; 10 C. W. r 267 [1874] ; Rama Rau v. Raja Rau, 
3 765 [1906]}. a 2 Mad. H. C. R.,-114 [1864]; Ped- 
l ® See Taruck Chunder Bhutiachar- _damuthalaty v. Timma, ib., 270 — 
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be conduct of some kind on the part of the former inducing 
the latter to change his situation. What is to be looked to 
is the position of the party seeking to avail himself of the 
estoppel. But conduct not amounting in law to an estoppel 
may, nevertheless, be strong evidence. In Agrawal Singh v. 
Foujdar Singh’ the plaintiffs had treated the defendants as 
being in equal relationship to a common ancestor, and had 
permitted their names to be registered as such at the Collec- 
torate. In a suit to establish that, when the succession 
opened out, they were one degree nearer than the defend- 
ants to the common ancestor; the Judicial Committee held 
that the plaintiff’s course of conduct, though not amount- 
ing to an estoppel in point of law, threw upon them a heavy 
burden of proof which, in their Lordships’ opinion, had not 
been sustained. 


SECTION 4. Trustee and Cestui-quetrust. 


In this connection may be noticed the estoppels in the Trustee and 
cases of trustee and cestui-que-trust. The position of a Gaol 
trustee is this, that he is under no obligation to assist his 3 
cestui-que-trust in selling or encumbering his beneficial in- 
terest, although he is bound to give him all reasonable infor- 
mation. A fortiori, he need not answer the. inquiries of a 
stranger about to deal with the cestui-que-trust, and if he 
does so, he is only bound to answer to the best of his know- 
ledge and belief. But he may estop himself as regards a 
stranger by making a representation of a positive nature 
such as would mislead any reasonable man. Such appears 
to be the effect of Low v. Bouverie.* | es 

If a creditor misleads an executor and thereby induces are Es oppel à 
to part with assets in a manner which would be a devastavit, * iho 
it would seem that he cannot complain, if there has been cestui- 











me 










[1864] ; Rajan Vv. Basuva, ib., 429 2. E; R., "Ol, 3 Gin. 82, where it is 7 3 
[1865]; Uda Begam v. Imam-ud-din, stated that Burrowes v. Lock, 10 Ves., a 
L All., 82 [1875]; where the doc- 470 [1805], can only be explained Miao 
trine of acquiescence is discussed. on the ae of a eae =e 
1 8 C. L. R., 346 [1880]. * | Ma ii i 
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conduct or express authority on his part,’ or a long course of 
acquiescence ; and it may be that such a rule would apply 
in the case of a beneficiary who has induced his trustee to 
purchase trust property, or otherwise to commit a breach of 


trust. But a trustee may not set up any title adverse to 
that of the cestui-quitrust.. And to raise an estoppel 


against a cestui-que-trust either by concurrence or acquies- 


cence. there must clearly be the fullest knowledge and an 


active course of conduct on his part.* 
the representation by him must 
and must have induced a change of 


estoppel against a trustee, 
be sufficiently precise, 


position on the part of the cestui-que-trust.® 


arose in Srinivasa Moorthy 
where Mr. Bigelow's 


Mr. Justice Subrahmania 


statement 
Aiyvar observed :— 


Similarly, to raise an 


Such a case 
Venkata Varada Ayyangar,’ 


of the law is referred to.’ 


‘<The defendant having full knowledge of all the circum- 


stances bearing on his right as the testator’s 


son, accepted the 


office of executor, obtained probate, and under its authority 
collected assets and otherwise so acted as to cause the plain- 


tiffs (the other executors) to alter their position. 


The defen- 


dant is estopped from impeaching the will, repudiating his 
fiduciary position or setting up, in respect of the property 
dealt with by the will, any rights inconsistent with the dis- 
positions and conditions therein.’”’ 

In such cases the court acts in personam. 


“It isa common principle of law. 


ee A 


1 See In re Birch. L. R.. 27 
Ch. D.. 622 (627) [1S84]; Richards v. 
Browne. 3 Bing. (N. C.). 493 [1837]: 
v. Mummery. L. R..8C. P.. 


$ See Griffith v. Hughes, L. R., °92, 


3 Ch., 105, a decision upon 51 & 52 


Vict., c. 59, s. 6. SET 
Se II of 1882. s». 14 ;*Bigelow 





, 5th ed., 545. A trustee 
is not p for joining pro aione 
- See Lewin Tru ves Ca 


e, 


=> observed Sir John 


TT 


# See Lewin on Trusts, Ilthed.. 
pp. 346, 574, 575, 1169 et seg. See 
Act II of 1882, ss. 23, 62, 68. 

5 Lewis v. Lewis, 1904, 2Ch., 656, 
where the estoppel was sought to be. 
made out from a letter aby an ex- 
ecutor to the legatee under the will, 


and the executor himself took a bene - 
ficial interest in the property in de- 


h -A 


fault of the legatee. ri 
6 29 Mad., 239 (281); 16 M. L. diy A 
— F 6]. ; SERS. 
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Romilly, M. R., in Newsome v. Flowers,’ ‘‘ that a tenant who 
has paid rent to his landlord cannot say ‘ you are not the 
owner of the property `; the fact of his having paid rent pre- 
vents his doing it. The same thing occurs where persons are 

made trustees for the owner of property ; if they acknow- 
ledge the trust for a considerable time, they cannot say that 
any other persons are their cestuil-que-trust, or “we will turn 
you out of the property.” ”’ 

In Gulzar Ali v. Fida Ali? a trustee, who had mortgaged 
trust property upon the allegation that it was his own pro- 
perty, subsequently sued to recover the property from the 
purchaser at the execution-sale on the ground that it was 
trust property, and that he had no power to mortgage. It 
was held that he could not be allowed to recover upon the 
strength of a title antagonistic to his former representa-. 
tions. 

In the recent case of Chairman of Howrah Municipality v. An implied 
Khetra Krishna? it is pointed out that an implied dedi a ea E 
tion of land to the use of the public, arising by operation of law ‘te ce 
from the acts of the owner, is really founded on the prin- or aceite ee 
ciple of estoppel, namely, that the owner having allowed the oa y5 > 
public to use the land for a particular purpose—having am sd aie = 2 
acquiesced in an exclusive and continuous user—is estopped tha- patt Of aan 
from denying the right of the public upon the principle that oa ree = 
there has been a change of position or upon the principle that of trust. ee 
a grant or dedication is to be presumed. It may also be ee 


said that a relation of trust arises. G Me 












1 30 Beav., 461 (470) [1861]. See thorities of Bessemer v. Tenkit Pere ee 
also Attorney-General v. Monro, 2 56 Am. Rep., 26 [1895] ; Kennedy ©- - > 22a 
DeG. & Sm., 122 (163) [1848]. = Cumberland, 57 Am. Rep., 346 T 

2 6 All., 24 [1883]. [1886]; Boyce v. Kalbaugh, 28 Am. 


8 4 C. L. J., 343, at pp. 348 and Rep., 464 [1877]. | 
349 [1906], citing the American au- ; 
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VENDOR AND PURCHASER. 
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l. General Instances of Pos- | 4. Unpaid Vendor’s Lien de- 
sible Application : 200 feated by Assent (§98) 207 
2. Applications elsewhere no- 5. The Case of Qualified or 
ticed . -- 201 Restricted Ownership or 
3. The Case of isai. = -> ~202 Custody (§ 108) 


J 
6. The Case of Election (§ 234) 2 


SECTION l. General Instances of Possible Application. 


Estoppel is of frequent application in the case of vendor 
and purchaser, whether of land or goods. The more general 
instances are thus stated by Mr. Herman. 

A vendor cannot dispute a mortgage executed by his ven- 
dee. Where a vendor has executed a deed and placed the 
vendee in possession with an understanding between them 
that the deed is not to become effectual until the purchase- 
money is paid, and the vendee mortgages the land to a bona 
fide mortgagee without notice, the vendor is estopped from 
claiming the land as against the mortgagee.’ A vendor is con- 
cluded by receiving the benefits of his contract, and cannot set 
up its invalidity and recover the property under a different 
title.? The vendor of a note impliedly warrants the genuine- 
ness of the signatures of the prior parties.* A vendor cannot 
retain possession as against a purchaser by acquiring and 
setting up an adverse title.* The principle of title by estoppel 
also applies where a vendor without any title to land under- 
takes to convey it covenanting as to title, and afterwards 
acquires the title. A direct and precise recital in a deed may 
produce this result.’ : 

So in the case of a purchaser. ‘‘ The principle of estoppel,’ 
SRE care SS et ne ee eee 

I Herman, Vol. 2, pp. 1049, 1050.  Ib., Vol. 2, P- 1002. 


2 Ib., Vol 2, p-. 908. 5 Ib:, Vol. 2, pf 777. 
8 Ibm Vol. 2, p. 1126. 6 Ib., Vol. 2, p- 778. 
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says Mr. Herman, ‘‘ applies to a purchaser from a tenant, to 
the relations of mortgagor and mortgagee, trustee and cestui- 
que-trust; and generally to all cases where one man obtains 
possession of real estate belonging to another by recognition of 
his title. The relation of vendor and purchaser under an 
executory contract for the sale of land, is so far in the nature 
of a tenancy that the purchaser is estopped from denying 
the title of the vendor, so long as he retains possession under 
the contract. It would be a violation of good faith to obtain 
possession under such a contract and then deny the right of 


the other party. . ... The principle rests upon the obliga- 
tion to retain possession as in the case of lessor and lessee, a 
mortgagor and mortgagee.' The agreement to purchase 


is an acknowledgment of the title of the vendor, and hence 
the vendee is not permitted to set up an outstanding title 
when called upon to respond in an action of ejectment.’” 
Elsewhere the learned author says*: ‘*‘Where a deed 
conveys title, a warranty can never operate as an estoppel. 
A vendee holds adversely to his vendor and is not estopped. 
There is no general or inflexible principle. ’’ 


SECTION 2. Applications elsewhere noticed. 


The only safe guiding principle is to proceed upon the cases Purchaser or 
actually decided in India, and upon those English cases which fom bea. 
are referred to in our courts. midar. 

The case of ostensible ownership is the one with which we 
are most familiar. The benamidar who holds the indicia of | 7 
title has been referred to in the chapter on Relations of Trust.’ Purchasers 
The estoppel here is available to assist purchasers and mort- gal oi = = 
gagees. The case of purchasers at execution sales has likewise S 
been dealt with.* The rule of title by estoppel is noticed Title by E = 
at length in the case of landlord and tenant,° and will be further ered 2 ss 
referred to in connection with matter in writing.’ The case Assent to EE 
_of the wharfinger who has recognised the title of a subsequent orders. AUSF 


a a O G a a 





1 Ib., Vol. 2, pp. 1008, 809, 810. + Supra. Chapter VI. 
2 Ib., Vol. 2, È. 993. 5 Supra, Chapter III. 


8 Supra, Chapter VII. 6 Infra, Chapter XII. 
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purchaser by assent to delivery orders has been noticed in 
=e connection with bailments,' and will be further examined in 
E Recitals connection with documents.*. The case of recitals will be 
| presented in the same chapter. 





SECTION 3. The Case of Land. 


Land.vendor It is with reference to Sales of Land that estoppel most 
ee oe frequently applies in India, and the subject has already re- 
Sat cana ceived notice. In Mohesh Chunder Chatterjee v. ssur Chunder 
wal owner. Chatterjee the facts were that one Madhub Chunder in 1855 
had purchased the right. title and interest of one Tara Churn at 
" a sheriff `s sale, and shortly afterwards sold the subject of his 
purchase to Nemoy Churn, the plaintiff's vendor. It appeared 
ostensible that Nemoy Churn for eleven years, during which he was 
entitled to immediate possession of the house, took no steps 
towards asserting his right, and even concealed the fact 
from Tara Churn. who was his near friend and neighbour. 
Tara Churn was meanwhile left in possession with all the 
indicia of ownership, and, apart from the fact that there had 
been a sheriff's sale, he was not aware that either Madhub 
Chunder or Nemoy Churn possessed any legal rights in his 
house, and might have been justified in concluding that the 
ot sales had been abandoned. Eventually Tara Churn sold the 
| premises to one Koylas Chunder, who conveyed it to the 
a defendant's wife without notice of the rights of the plaintiff’ s 
ae predecessors in title. 
oes ‘* I am of opinion,” said Phear, J., ‘‘ that this state of facts 
Eee brings the case within the rule developed in Boyson v. Coles 5 






> 
| Supra, Chapter V. pawnor ; and so it is of vendor and 
i 2 Infra. Chapter XT. vendee, except in the case of a sale — 
P <3 ec hi Chapter ~ in market overt. But this rule will 
d. Jur. N. s3 
} -s er of E ne 







9 {1866}. certainly not apply where the owner 
of goods has lent himself ae 
ae title of anot he er person by placing x A 
we s j oh eee property 
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Dyer v. Pearson.’ Pickard v. Sears? Freeman v. Cooke,* and 
approved of by the Queen’s Bench in Howard v. Hudson,* 
and still later by the pope: ats Chamber in Swan v. North 
British Australasian Co® I think that if either Madhub 
or Nemoy ever intended to make good the rights over Tara 
Churn’s premises which they had respectively bought, they 
were bound at least to give him such notice of their rights 
as would prevent him from innocently selling to purchasers for 
valuable consideration. Not only did they not do this, but 
they wilfully and designedly kept him in ignorance of those 
rights, and left him in full possession of the property with all 
the symbols of ownership, knowing that there was nothing 
to prevent him from selling any day. Possibly Nemoy Churn 
relied upon the irresistible strength of his own title, whenever 
it might suit him to assert it, but this does not relieve him from 
the adverse consequences of his conduct which results, I 
think, in his being concluded from claiming this property from 
Tara Churn’s purchasers ; and as I consider that the plaintiff 
does not escape from any of the equities which exist between 
Nemoy Churn and the defendants, I hold that he also is bound 
by the estoppel, although it does not spring from his own 
personal conduct.’ 

It is of course clear that where A sells to B land of which he 
is not in possession, having no title, and where the suit of A 
and B is defeated on that ground, B can recover the purchase- 
money with interest and the costs of the litigation from A.* 

It cannot be laid down as an abstract proposition that there 
is any necessary inconsistency in a party who has unsuccess- 
fully tried to rescind an agreement, afterwards claiming 
performance of it.’ 





6 Ex., 654 [1848]. 


13 B. & C., 42 [1824]. Where a : 
LE. & B., 1 [1853]. = 


5 
new trial was directed on the ground * J 
that it ought at least to have been 6 10 Jur. N. S., 102 [1864]. 
left for the jury to say whether an 5 See Krishnan Nambiar v. Kannar, 
owner of goods had by his conduct 21 Mad., 8 [1897]. 
permitted his agent to hold himself T See Srish Chandra v. Roy, 6 Bom- 
out as the owner. L. R., ue [P. C.]. ; | 

2 6A. & E.. 469 [1837]. 
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A vendor may be bound either on the footing of a collateral . 


contract or of estoppel from denying that he has created in the 


purchaser's mind the belief that the latter is purchasing property 
of a particular value or character. Such a case occurred where 
Government was in the position of vendor in Dadoba v. Collector 
of Bombay,‘ where Jenkins, C. J., observed : ** In my opinion, 
the conduct of Government, coupled with the statement of the 
Collector made on their behalf for the purposes of the pur- 
chase, was, under the circumstances, such as to create and 
encourage in the purchaser, asa reasonable man, the belief that 
he was purchasing property substantially worth Rs. 33,000, and 
that Government were not silently reserving to themselves an 
unfettered right to destroy the value of that property and 
practically to confiscate that which had been sold. The facts 
appear to me to bring the case within Section 115 of the Evi- 
dence Act.” ? 

When a vendor sells property under stipulations which are 
against common right, and places the purchaser in a position 
less advantageous than that in which he otherwise would be, 
itisincumbent on the vendor to express himself with reasonable 
clearness ; if he uses expressions reasonably capable of mis- 
construction, if he uses ambiguous words, the purchaser may 
generally construe them in the manner most advantageous 
to himself. 

Where an agreement is effected by way of proposal and ac- 
ceptance between Government and a private individual, it is + 
subject to the ordinary rules applicable to contracts.* In Muni- —— 
cipal Corporation of Bombay v. Secretary of State,’ a disposition y 
of Crown lands could not be regarded as a contract, and specific s$ 
performance of the same could not have been enforced inas- J 
much as the interest was not one recognised ‘by law. The 
case was disposed of on the footing of equitable estoppel, the 








1 25 Bom., 714 [1901]. * + The Secretary of State for India 

2 Ib., p- 746. v. Sheth Jesingbhai Hathising, 17 

s Akakios v. Mapp, 2 Coll., 556 Bom., 407 [1892] ; and see cases cited 
[1846]. 25 Bom., at p. 750. 


6 29 Bom., 580 (1904). 
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relief proposed to be granted being such as to secure to the 
Municipality an interest of considerable duration, and to the 
Crown a reasonable rent, and an enquiry was directed. 

In the old case of Savage v. Foster! the court observed : ‘* Now Real owner 
when anything in order to a purchase is publicly transacted sm 
and a third person knowing thereof, and of his own right to 
the lands intended to be purchased, and doth not give the 
purchaser notice of such right, he shall never afterwards be 
admitted to set up such right to avoid the purchase ; for it 
was an apparent fraud in him not to give notice of his title to 
the intended purchaser.’ 

So in the case of a purchaser A who knows that his vendor Second pur- 
B has already agreed to sell to a prior grantee C. A will not SA é ple = 
be allowed to assist B to disregard his former bargain. The palin or 
conscience of A is affected through the conscience of B. And gain. 
the absence of registration will not be made an engine to 
work injustice. 

The case of the second purchaser occurred in Annu Mal v. Second pur- 
The Collector of Bareilly’ where also the registration cases in supped 
England are cited with approval. See Le Neve v. Le Neve relying on 

absence of 
[1748]*: Benham v. Keane[1861]°; Greaves v. Tofield [1880}.° registration 
The protection of registration was intended to defeat secret sepsis 
encumbrances, and not to place a man who has knowledge of a 
conveyance in the same position as one who is liable to be 
injured by secret dealings with the land. 


A vendor will not be permitted to contend in his own interest Vendor can- 
not den 


as against the purchaser that he had no right to sell the pro- {hat he has 5 


perty.” title. 
Where a purchaser intentionally leaves the vendor in pos- Purchaser 


standing by 
session with a view to deceive A, and where A, in ignorance of pr ading ; 


the sale and relying on the possession of the vendor, sues to silent. 
eject him, and where the purchaser (in order that limitation 


| 9 Mod., 35 [1722] cited in Bell v. 5 1 J. & H., 685 (702) [1861], per 

Marsh, 1903, 1 Ch., at p. 533. werg VG P 
2 28 All., 315 [1906]. 6 L. R., 14 Ch. D., 563 [1880]. a RER 
3 Ib., 325—327. (Hardwicke. 1 Bhagirath v. Sheikh Hafiz-ud- BA E. 


$3 Atk, 646 [1748], per Lord din, 4 C. W. N., 679 [1900]. 
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may run agamst A) actively defends the suit nominally as 
agent for the vendor but substantially for his own benefit— 
aà case of fraud is made out, and the court will grant A relief.’ 
The silence of the purchaser is the cause of the change of pos- 
ition of A. 

But the silence must be the true cause of the change of posi- 
tion. Thus where the owner of property sees A and B ne 
gotiating for its sale by A to B a legal duty is imposed on him 
to speak out and claim the property when the bargain is con- 
eluded ; but knowledge on the part of the owner that A is about 
to buy from B does not impose on him the duty to seek Gut A 
and advise him of the facts.? By standing by in the first case 
put, the owner gives “‘a kind of sanction ` to the proceedings è 
resulting in a change of position on the part of A. 

Semone But where a solicitor was employed in investigating a title 
purchaser. for the purchaser, and included by oversight a portion of his 
own property, it was held on the facts that the plaintiff did 
not purchase by reason of any representation on the solicitor’s 
part, but that he knew all along that the property in question 
es belonged to the solicitor, and the mis-statement was not the 





a proximate cause of his own action. Therefore, when the 
E property was offered for sale by the solicitor’s executors, the 
Pi as purchaser was not allowed to assert his title thereto.* 


i Deatiot Cases of much intricacy and difficulty have arisen in connec- 
Sie tion with the sale of goods and the interpretation of the Con- 
tract Act. These are (a) the case of an unpaid vendor who leads 
a subsequent purchaser to suppose that he has assented to a 
sub-sale (§§ 98 and 108) the common case of parting with the 
goods or the delivery orders or assent thereto ; (b) the case of 
a purchaser from one who has a qualified or restricted pos- 

= session such as a pledgee, a hirer under the hire-purchase system, 
ee as a servant, which are not eae oi a meas 
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nature (§ 108, Exception 1); and (c) the case of estoppel by in 

election (§ 234). ss a 
Section 4. Unpaid Vendor's Lien defeated by Assent. E 3 


It has been seen that a vendor who has recognised the title (a) lel es 
of a subsequent purchaser by leading the latter to suppose defeated by 
that he has assented to the subsale, cannot enforce his estoppel. 
lien.) This frequently happens when the vendor has parted with ae 
the documents of title, which are the indicia of property, to nies 
his purchaser, or has let him into possession, before payment z 
If the latter then proceeds to sell to a third =F 
party, who purchases in good faith, believing that the person 
in possession of the goods or documents has a perfect right to | 7 
sell, a sale by such person may bind the true owner. ss a 

Section 108* of the Contract Act has been stated to have Contract — ss 
been intended to embody the Factors’ Act (5 & 6 Vict., c. 39) Sree Be 
to meet the case of an agent entrusted with goods, and to agent. 
have particular relation to the cases of persons allowed by ce 


has been made. 


——— ee ee 


1 ‘* A seller, in possession of goods 
sold, 
against any 
unless the seller has recognised the title 
of the subsequent Har **_-Contract 
Act (LX of 1872), s 

* No seller can give to the buyer 
of goods a better title to those goods 
than he has himself, except in the 
following cases: Ezception 1.— 
When any person is, by the consent 
of the owner, In possession of any 
goods, or of any bill-of-lading, dock- 
warrant, warehouse-keeper’s certifi- 
eate, wharfinger’s certificate, or 
warrant or order for delivery, or other 
document showing title to goods, he 
may transfer the ownership of the 

oods, of which heis in possession, or 
which such documents relate, to 


aaa, _any other person, and give such per- | 


= son a good title thereto, notwith- 
n standing any in&tructions of the 


may retain them for the price 
subsequent purchaser, 


the owner ™ is su subst 
_ owner to the iS Provided that sent is | e 







































vendor’s lien 


rat au 7 


me a aa a a a Z 


the buyer acts in good faith and Sie 
under circumstances which are not Joa 
such as to raise a reasonable presump- 
tion that the person in possession of 
the goods or documents has no right 
to sell the goods’’— Contract Act 
(IX of 1872). s. 108. See Dyer v. 
Pearson, 3 B. & C., 38 (42) [1824]: 
Boyson v. Coles, 6 M. & S., 24 [1817], 
and see 52 and 53 Vict. c. 45, ss. 2, 
8S, 9—which extends the rule to thħe case, = = 
of goods as well as to documenta of Nies i A i 
The Factors’ Act of 1877, s. 4, only — wares: Pt 
applied to documents of title. Te < > ae 
will be observed that the Indian Act 
anticipates English E aurea in this =n E S 
8 Per Garth, C. J., in Bid 
Dabee v. Sittaram, 4 Cale; 497 (490) ) 
[1878]. Theexpression ` Be usted 


does not appear in the re 
Act. “* Peemicn W 
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Sy 
7 
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Persons in , owners to have the indicia of property, or possession, under 
possession © à 3 
rty or Such circumstances as may naturally induce others to regard 
soa them as owners, where some decree of negligence or defect of 
precaution is to be imputed to the true owners.' In the 
Ganges Manufacturing Co. v. Sourujmull,> Wilson, J., enun- 
ciated the general principle in very clear terms in the lower 
court :— 
General prm- <* Where the purchaser of goods transfers his interest to 
ciple. Estop- ‘ 
pel by another, and gives that other a delivery order or other docu- 
assent to : ; : 
mercantile ment purporting to entitle him to present possession, and 
document where the original vendor assents to the transaction by ‘ack- 


party ie nowledging the title of the transferee, the original vendor 

his position. cannot afterwards either deny the property of the transferee, 
or set up a lien for unpaid price against his right of possession; 
at any rate, if the transferee has acted upon the faith of such 
acknowledgment. Section 98 of the Contract Act states this 
doctrine plainly, but it only mentions in express terms the 
case of asub-purchaser, and there may be some doubt whether 
it includes the case of a mortgagee ; if it does, there is, I think, 
no doubt of the plaintiff’s right to recover. If it does not, 
then the case is governed by the previous law, and’ the cases 
of Hawes v. Watson’ Pearson v. Dawson,’ Woodley v. Cov- 
entry,” and Knights v. Wiffen,® are, I think, clear authorities 
for the law as I have stated it.’’ i 

Does the The rule is clear where the title of the sub-purchaser has 

=h parting been assented to by the original owner, or where the former 

or docu- has been induced to act upon a reasonable inference drawn from 

Seok he = the conduct of the latter. A doubt has been suggested in some 


toppel ? of the Indian cases that the rule is not equally clear where 








-~ l Per West, J., in Shankar Murli- 248[1858], original seller estopped by 
dhar v. Mohan Lal Jaduram, 1l Bom., acceptance of delivery orders given 


707 [1887]. to sub-purchaser. 
2 5 Cale., 669 (671) [1880]. 5 2H. & C., 164 [1863]. original 
7 3 2 B. & C., 540 [1824]; wharfingers seller estopped by recognising title of 
ha estopped by acknowledgment given sub-purchaser, although the specific 


to sub-purchasers from availing them- goods were not appropriated to the 

selves of original seller's right of latter. 

stoppage in transitu. 6 L. R., 5 Q.B., 660 [1870], a 
+ 1 E. & B. & E., 448 ; L. J., Q. B., similar case. 
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the possession of the sub-vendor is of a qualified or restricted 
character, and there has been no direct act on the part of the 
original owner. or where the original owner has been the 
victim of the fraud of an agent. 

In the Ganges Manufacturing Co. v. Sourujmull,' Messrs. Ganges 


: Manufac- 
Cohen & Co. contracted with the defendants for the purchase taeiig Goud 
of 180,000 gunny bags, cash on delivery, and subsequently cae ° 


contracted with the plaintiffs to deliver to them 87,500 gunny 
bags upon receiving an advance of Rs. 15,000. The defendants 

made over a delivery order in respect of the first contract to 

Cohen & Co., although the goods were not paid for, and the 
defendants, upon presentation of the delivery order, which 

was duly endorsed by Cohen & Co. in favour of the plaintiffs 

and countersigned by the defendants’? agents, handed over i 
50,000 bags to the plaintiffs. The plaintiffs sold these gunny 

bags, but{ the defendants refused to deliver the remaining 

37,500 bags on the ground that Cohen & Co. had not paid 

them according to the terms of their contract. The plaintiffs 

sued to recover the value of these bags. It was held that 

the defendants having by their agents consented to the transfer 

and induced the plaintiffs to pay Rs. 15,000, it was not open 

to them to repudiate the transfer which they had been the 

means of confirming. 

‘* Certain it is,’’ said Garth, C. J., ““that upon the faith Estoppel 
of the order which Mr. Lyall signed for the delivery of the pA an = 
goods to Ramrutton, the plaintiffs were induced to, and did ac- order 
tually, advance Rs. 15,000 to Messrs. Cohen on that same day ; 
and the larger portion of the goods was, in fact, delivered to 
the plaintiffs under that order without their being required to 
pay for them. The case, therefore, appears to us to come 
clearly within the principle of the authorities which were 
acted upon by the learned Judge,? and especially the cases of 
Knights v. Wiffen® and Woodley v. Coventry.* In the latter 
case, as inthis, no actual appropriation of the goods had 


1 5 Cale., 669 P1880). 3 L. R., 5 Q. B.. 660 [1870]. 
2 Wilson, J., in the court below. 4+ 2 H. & C., 164 [1863]. 
l4 
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been made to the original purchaser; and the point was 
taken, as it has been here, that as there had been no sever 
ance of the particular goods, no property in them had 
passed to the vendees ; but the court considered that, as the 
delivery orders had been assented to by the defendants, the 
latter were estopped from denying that they held the goods, 
answering to the description in those orders, at the disposal 
of the person to whom the orders were given.” ' 
Principle The principle in such cases is in reality the same as that 
ee Sones already noticed in previous chapters as applicable to a pur- 
reer chaser or owner of immoveable property who allows another 
ewnersof to hold possession, and to appear as the real owner to the rest 
immoveable of the” world—the case of Mohesh Chunder Chatterjee v. Issur 


property. P 5 i i 
Chunder Chatterjee * above cited. 


* 


Section 5. The Case of Qualified or Restricted Ownership 
or Custody. 


(6) The case But the position of one who purchases from a restricted 
ooie tren or qualified holder is very different. He must make out that 
a qualified he has been directly misled by acts of the real owner. +The 
——— a exception affords no protection to cases which are not of a 
mereantile nature. The subject is one of unusual difficulty. 
Where the owner has been guilty of no negligence and has not 
given authority or ostensible authority to his agent to 
pledge or otherwise deal with the goods, the purchaser is 
not protected by any principle of law independent of statute, 
and Section 108 must be construed without reference to the 
English Factors’ Acts, and possibly without reference to the 
English cases. It is certain that mere custody will not suffice 
| to pass a title. 

Pomexsion of In Greenwood v. Holquette,’ Couch, C. J., describes the 





upon the scope of Chapter VIII ofthe Property Act (IV of 1882), s. 41. 
Evidence Act (I of 1872) and the $12 B. L. R., 42 [1873]. 


nature of estoppels. 





possession contemplated by the exception as the kind of pos- — 
session = a factor or agent has, where the owner of goods, 


t See this case further for remarks 2 Supra, p. 202. See Transfer of | > = 
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the possession is for a specific purpose. In such a case the ad 
owner has no right to give instructions.”’! So where a piano The hire Fi 
was let on hire upon the arrangement that if duly paid for PUCRSS®  ăž 
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although he has parted with the possession, may give instruc- Beha 
; 3 ae 

tions to the person in possession what to do with the goods. r 
‘He may give instructions to sell for not less than a particular ee. 
price, or not before a particular time. It is such possession “ony 
as an owner has, and in such a case. it seems to have been F 
intended that the person selling contrary to his. instructions SA 
should give a title to the buyer, if the buyer acted in good faith. i 
We think that the exception does not apply where there is only A 
a qualified possession, such as a hirer of goods has, or where : 5 


system. $ 
and kept three years, it was to become the property of the Query: a E 
hirer, it was held that the hirer could not by sale transfer the pants a> 
ownership in the piano to another.* And in a case wee esi 


Section 178 of the Contract Act * where a servant entrusted : ee 
with the custody of articles of jewellery pawned some of them ste 
during the absence of his mistress, it was held that he had ccd 
only the bare custody of them, and had no authority to deal  — č 
with them in any way whatever.* So in Shankar Murlidhar v. : ee. 

Mohanlal Jaduram® where S left with C a buffalo and a calf 
to be taken care of during his absence from home, and @ sold 
















certificate, wharfinger’s certificate, x 
or warrant, or order for delivery, or = 
any other document of title to goods, a p ie 
may make a valid pledge of- gach <a 
goods or documents : moea leat ae aha a 


"I Ib., 46. 

2 Jb. Butsee Lee v. Butler, L. R., 
’93, 2 Q. B. (C. A.), 318, 62 L. J.Q. B., 
591, upon the construction of 52 and 
53 Vict., c. 45, s. 2,9; see L. Q. R., 


- *94, 10, 295; Helby v. Mathews, L. R., 


the pawnee acts in good fe i 








’94, 2 Q. B., 262; Shenstone v. Hilton, under circumstances wh ii “ad i ar J 

L. R., °94, 2 Q. B., 452. Thetruth suchas to raise areasonable p 

is that in England the ‘ and pur- tion that the pawn: or int aa ne 
vided also pe: such 


chase’ agreement is treated not as a 
‘hiring, but as a conditional sale 


of the goods. The above cases ex- 


tend the principle of s. 9 of the 


Factors’ Act of 1889 to a person in 
possession of goods under a hire- 


lay ty agreement. = 
8 ** A person who is in possession: 
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pets or documents have not | re iy ; 5 
ed from their miter on yet SS 
ae any person in lawful cu stody Ap: 


5 ; sr 
a 
es ‘ 
> yearn ee Bip 
< 2k y "te wea Pere Looe oe 


‘ j of any soe ‘any bill-of-lading, 4 Cale., 4 
ee dock-warrant, s keepers 6H: 
E AEn S : nri i a 


History of 
the section. 


LeGyet v. 
Harvey 
[1884]}. 

: 

| 









Does the 
subsection 
apply to the 
eases con- 
templated 
by the Fac- 
tors’ Act of 
1877 ? 


"The Factors’ 
Act of 1877. 
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the animals to M, it was held that S was at the time of sale in 
constructive possession of the animals, and C could not trans- 
fer to M an ownership which he did not possess. . 

In LeGeyt v. Harvey,' the operation of the sub-section was 
further considered. ‘‘ It is clear upon the English authori- 
ties, ` observed Sargent, C. J., ‘* that a delivery order is re- 
garded as a mere token of authority to deliver ; and that before 
the wharfinger has attorned, it does not, independently of 
statute or custom, enable a purchaser to confer a title upona 
vendee or sub-vendee free from the vendor’s lien for the price. 
The English Factors’ Acts (4 Geo. IV, c. 83; 6 Geo. IV, c 
94 ; and 5and 6 Vict., c. 39) which were extended to his country 
by Acts of the Indian Legislature (Act XIII of 1840 and Act 
XX of 1844), created statutory exceptions to that rule in the 
ease of ‘agents entrusted with’ certain mercantile documents 
including a delivery order. The Indian Acts XII of 1840 
and XX of 1844 were repealed by the Indian Contract Act. 
[t is plain that that Act gives no larger effect, except by Sec- 
tion 108, to a delivery order, than it had by English Com- 
mon Law. Section 90, Illustration (c). read with Sections 95 
and 98, shows that the giving a delivery order by a vendor to 
a vendee does not, of itself, give the vendee such a possession 
of the goods as to defeat the vendor's lien. 

‘* The language of this proviso is, doubtless, very general, and 
the omission of the expression ‘agent’ and ‘entrusted with ` 
used in the repealed Factors’ Acts doubtless gives the section a 
larger scope than those Acts possessed as construed by the Courts 
in England. We think, however, that it would be straining the 
expression ‘by the consent of the owner’ beyond its plain mean- 
ing if it were held applicable to cases where the possession is 
entirely beyond the control of the owner of the goods. Such would 
appear to be the view taken of the section by the Calcutta High 
Court in Greenwood v. Holquette. 

** Since the Indian Contract Act became law in 1872, the 





English Factors’ Act of 1877 (40 & 41 Vict., e. 39) has been 
-1 $ Bom., 501 (508) [1884]. E š 
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passed, which extends the operation of the earlier Factors’ 
Acts to the case of a purchaser in possession of documents of 
title of goods, and would, doubtless, have deprived the de- 
fendants of their lien after parting with the delivery order. 
‘* If the above construction of Section 108 of the Contract 
Act be thought inconvenient to the interest of commerce, the 
remedy is to be found in the extension by the Legislature of the 
English Act of 1877 to this country, as was done in the case of 
the earlier English Factors’ Acts.”’ 
In Biggs v. Evans,' a case decided under the earlier Factors’ 
Act? it was held that the defendant was not protected by ~ 
that Act, since the article in question was not entrusted for 
sale, but in that case the authority of the agent was limit- 
ed, and payment was not made in the ordinary course of 
business. äi 
The case of Johnson v. Credit Lyonnais Co.’ illustrates the Tts operation. 
class of cases which the Factors’ Act of 1877 was intended to E E 
meet. v. Credit 
Cockburn, C. J., in the Court of Appeal * referred to the Co isr 
general proposition that the mere possession of property with- Case of 
out authority to deal with it otherwise than for the purpose of fraudulent 
safe custody, will not, if the person in possession takes upon apes 


himself to sell or pledge to a third party, divest the owner of — 


his rights as against the third party, however innocent the Opinion of = 


— 
~ 


latter may have been, and then proceeded to examine the “®°°°™* 
authorities, with reference to the doctrines of estoppel and eae 
negligence, relied on by the defendants, distinguishing the a 

















eases of Pickering v. Busk, Boyson v. Coles,’ and Dyer v. ; 
Pearson,’ on the ground that in those cases the plaintiffs by ee Mas 
their own express acts armed the persons in possession with such es as 
indicia of property as to enable them to appear to all the | 
world as the real owners, and cited the passage in Chitty on ace 


1 L. R.,’94,1Q. B., 88, per Wills, J. See also Cole v. North-Western Bank, 


2 6 Geo. IV, c. 94, s. 4. L. R., 10 C. P., 354 [1875]. 
8 L. R., 2 C. P. D., 224; L.R..3 6 15 East., 38 [1812]. 

C. P. D., 32 [1877]. 6 6M. & S., 14 [1817]. E 
+L. R., 3 C. P- D., 32 [1877} T 3m&cC 390924 ee 
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Contracts set out in the footnote.! In foetu the learned 


Held that Chief Justice expressed himself as follows: ‘‘ Sitting here as a 


where the 
buyer for his Court of Appeal I feel myself at liberty to say that these au- 


ona conya thorities fail to satisfy me that, at Common Law, the leaving 


the goods by a vendor goods bought, or the documents of title, in the 


>and docu- : ae i : 

anta of hands of a vendee till it suited the convenience of the former 

= ha Se to take possession of them, would, on a fraudulent sale or 
ands 0 1e 

seller. who pledge by the party so possessed, divest the owner of his pro- 


fraudulently > ’ : . gee . ' 
i ` ‘VY, OF €S ass g te l 
| resold or perty, or estop him from asserting his right to it. If this had 


_ pledged been so. there would have been, as it seems to me, no necessity 


them. h eo. E 
Í conld never for giving effect by Statute to the unauthorized sale of goods 
) theless re- by a factor. ° The learned Judge was further of opinion that 


cover the : 
goods from the Case was carried no further by the authority of Pickard 


fi Mier ox V. Sears > and Freeman v. Cooke? and subsequent cases, saying 
| pledgee. _ that it would be too much to apply the doctrine where advan- 
tage has been taken of a man’s remissness in looking after his 
own interest to invade or encroach upon his rights, in the 
absence of knowledge on his part of the thing done, from which 
his assent to it could reasonably be implied. 

Recently in Naganada v. Bappu* the exception has been 
construed, and the third defendant, pledgee of a jewel lent 
on hire to the first defendant, was held not to be protected 


Greenwood v. Holquette has been continuously followed,” that 
the word * possession ° in Section 178 and 108 of the Contract 
Act has the same meaning, and that Sections 178 and 179 
contemplate mutually exclusive cases. 








1 ** Itis said that if the realowner from the nature of his employment, 
of goods suffers another to have pos- might be taken primd facie to have 
session thereof. or of those docu- had the right to sell’’—Chitty on 


perty therein, thereby enabling him passage is appoved in Higgons v. 

to hold himself forth to the world Burton [26 L. J. (Ex.), 342 (1857)] 

as having not the possession only by the Court of Exchequer. 

but the property, a sale by such a 2 6A. & E., 469 [1837]. 

person, without notice, will bind the 8. 2 Bx; 654 [1848]. 

true owner. . But probably this pro- 4 27 Mad., 424 [1903]. 

position ought to be limited to cases 6 12 B. L. R., 42 [1873]. 

where the person who had the pos- 6 See Seager v. Hukma Kessa, 24 

session of the goods was one who, Bom.. 458 [1900]; a pedges must be 
l = 





though he had acted in good faith. It is there stated that. 


ments which are the indicia of pro- Contracts. 10th Ed., 355. This — 
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Having regard to these rulings of the Madras and Bombay Shee 

Courts it must now be taken as established that the exception 

to Section 108 does not protect the purchaser from one who 

has qualified or restricted possession such as the person 

who holds under a hire-purchase agreement, or a wife who 

is custodian of jewellery on behalf of her husband, or the 

ordinary case of a servant or gratuitous bailee. Such a 
construction is borne out by the recent House of Lords 

case Farquharson Brothers & Co. v. King and Co.,' where Farquharson 
the principles applicable to a case where the owner of pro- ie © Co 

„perty has given a limited authority to an agent and that agent [1902]. 

in fraud of his employer deals with the property under an 

assumed name and obtains the price thereof from an innocent 

party, have been recently discussed. The principle would 

appear to be this? :—So long as there has been no ‘‘ holding 

out ’’ in the sense that the purchaser has been directly misled 

by acts of the real owner, there can be no estoppel. The 

‘‘ holding out `’ must be under such circumstances of publicity 

or must be relied on in such a way as to justify the inference 
that the purchaser knew of it, and acted upon it.’ E 


SECTION 6. The Case of Election (§ 234). 


The case of a vendor, who has induced a principal or, (e) Estoppel _ 
an agent to act on the belief that only one of them will be held by dee Sr 
liable, gives rise to an estoppel by election, whichis well ex- te Ts 
pressed in the words of Parke, B., in Heald v. Kenworthy * : ee 
‘< If the conduct of the seller would make it unjust for him to 
call upon the buyer for the money, as for example, where the 
principal is induced by the conduct of the seller to pay his — 
agent the money on the faith that the agent and seller have - Eo 
come to a settlement on the matter, or if any representation = = 





















+ 3 
in juridical possession of the goods, 42. J., Bx, 16: 10 Ex., 739-2 ee: ae 
and mere custody will not suffice. [1855]. ee tiari of Marric ba 5 

i 1902. A. C., 325; 71L.J.K.B., J., in Premji Trikamdas v. . 
667. ii 4 Bom. [1880]. at p- 457, a ; 
2 Per Lord Lindley, 667. aoa Thomion €: Davenport. 2 St à ee ve 


3 Ib., at p. 341, 342, where the L. Ca., LIth ed., 379. aie 
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to that effect is made by the seller either by words or conduct, 
the seller cannot afterwards throw off the mask and. sue the 
principal.’’ 


The rule is embodied in Section 234 of the Contract Act.! 


et In certain cases an election will be implied from conduct. 
i O . n . z e 
redit. A plaintiff may have alternative remedies against A (a 


principal) or B (his agent). He elects to sue A to judg- 

ment ; he cannot afterwards proceed against B, having aban- 

doned his remedy. Again, he may have made no definite in- 

tentional election as to his remedy against either A or B, but his 

conduct may be held to prevent him asserting one or other of — 

his remedies. Such cases are based upon the rule of estoppel 

} by conduct having the common feature of a belief, induced 
by one party to a contract in one or other of two other parties 

to the same contract, that credit is being given to one only of 

the two, and that the other will not be held liable. An elec- 

tion is implied from conduct on the part of the plaintiff in- 

ducing either A or B (as the case may be) to alter his position. 

Pikes of The principle of election must first be considered. Where 
Shei con- ą man has an option to choose one or other of two inconsistent 
things, when once he has made his election it is final and can- 

not be retracted.* Quod semel placuit in electionibus, ampli- 

us displicere non potest. A man cannot approbate and re- 

probate at the same time.* Where he has determined to 

follow one of two remedies and has communicated his decision 

in such a way as to lead the opposite party to believe that he 

has made his choice, and has done an unequivocal act to the 

. knowledge of the person concerned, that is a conclusive elec- 


tion. But he is not bound to elect at once, he may wait 
» 





Ca., 360 [1881], per Lord Blackburn ; 
see the notes to Dumpor’s case-in 1l 
Sm. GL: Gas Tith:ed-. 32, sf- 

§ Co. Lit., l46a. l 

4 Broom’s Legal Maxims, 6th ed., 
Wauchope. 1 


1 IX of 1872. `` When a person 
who has made a contract with an 
agent induces the agent to act upon 
| the belief that the principal only 


will be held liable, or induces the 
Kerr v. 





principal to act upon the belief that 
the agent only will be held liable, he 
cannot afterwards hold liable the 
agent or principal respectively.’ 

2 Scarf v. Jardine, L. R., 7 Ap- 


162-167, 287 ; 
Bligh, 1 [1819]. 

6 Jones v. Carter, 15 M. & W.. 
[1846]. r 


718 
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and think which way he will exercise his election, so long as 
he can do so without injuring other persons.’ 

There can be no election so long as there is a locus poent- No election 
tentiae remaining to the party who has to elect. Thus, the locum eine 
mere act of making and filing an affidavit in bankruptcy where tentiae 


: i 3 exists. 
the person so acting was desirous upon consideration of with- 
drawing it before it was placed upon the file (the act being 
in fact the inadvertent and unintentional act of his solicitor) 
was held not to amount to an election ? to proceed against 
an agent, and abandon the remedy against the principal. 
Where proceedings are taken against an agent by action at 
law and judgment is obtained (even without satisfaction), 
that has been held to constitute a conclusive election, but a 
no legal proceedings short of judgment have that effect.’ gy 

So where a suit against an agent was dismissed on the ground | 
that the plaintiff had given credit to the principal, there was 
held to be no election.* In the same way the insertion of 
an agent’s name in a contract and the fact that payment was 
demanded of him, the principal being known to the sellers 
at the time, was held not to amount to an election on the part 
of the sellers to give credit to the agent alone.’ The 
authorities are discussed in Purmanundass Jivandass v. H. R. 
Cormack.’ 


From one aspect the doctrine of election is an application The doctrine hee 


of the rule of estoppel by conduct, but in this case, as hereto- isona sppli A 3 


fore, it will be necessary to look primarily to the position rule of estop- “a 


of the person (either principal or agent) m zum favour the hai. S 7 


estoppel is sought to be raised. 


In Thomson v. Daven pots Lord Tenterden and Bayley, J., Position of _ : 
i ait i E a aoe the 


1 Clough v. London and North- 
Western Ry. Co., L. R., 7 Ex., 34 


[1871]. 

2 Curtis v. Williamson, L. R., 10 
Q. B., 57 [1874]. 

3 Priestley v. Fernie. 3 H. & C., 
977 ; 34 L. J., Ex., 172 [1865]. See 
the remarks of Straight, J., in Bir 
Bhaddar Sewak “Pande v. Sarju 


Prasad, 9 All., 681 [1887], overruled 
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L. #., 20 I. A., 108, ‘and the notes to be ee 
Towson v. Davenport, 2 Sm. L. Ca., der | 





lith ed.. 379. ` aa Bi 


+ Raman v. Vairavan, 7 Mad.. 392 | 
6 dahli F Dobell, L. R., 6 C. Pos E 
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laid down the rule in somewhat wide terms : ‘‘ I take it to bea 
general rule.’* said Lord Tenterden, ‘‘ that if a person sells 
goods (supposing at the time of the contract that he is deal- 
ing witha principal), but afterwards discovers that the person 
with whom he is dealing is not the principal in the transaction 
but agent for a third person . . . he may afterwards recover 
the amount from the real principal; subject, however, to this 
qualification, that the state of the account between the principal 
and the agent is not altered to the prejudice of the principal. On 
the other hand, if at the time of the sale the seller knows 
not only that the person who is nominally dealing with him 
is not principal but agent, and also knows who the principal 
really is, and notwithstanding all that knowledge, chooses to 
make the agent his debtor. dealing with him and him alone. 
then according to the case of Addison v. Gandasequi' and 
Paterson v. Gandasequi® the seller cannot afterwards, on the 
failure of the agent, turn round and charge the principal, 
having once made his election at the time when he had the 
power of choosing between the one and the other.’’ And 
Bayley, J., said: ‘“* Where a purchase is made by an agent, 
the agent does not of necessity make himself persenally liable, 
but he may do so. If he does not make himself personally 
liable it does not follow that the principal may not be liable, 
also subject to this qualification, that the principal shall not be 
prejudiced by being made personally liable, if the justice of the 
case is that he should not be personally liable. If the principal 
has paid the agent, or if the state of the accounts between 
the agent here and the principal would make it unjust that 
the seller should call on the principal, the fact of payment. 
or such a state of accounts, would be an answer to the action 
brought by the seller where he had looked to the responsibility 
of the agent.” 

In the case now cited the agent represented generally to the 
vendors that he was buying on account of persons resident in 
Scotland. The vendors did not enquire their names, but 
claimed subsequently to make the principal liable, and it 





t 4 Taunt., 547 [1812]. 2 15 East., 62 [1812]. 
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was held that they were at liberty to do so, as they had not, 
at the time of the contract, the means of making their 
election. ` 

In Heald v. Kenworthy,’ the plaintiffs sold goods to one Heald v. 
Taylor, the defendant’s agent, in his own name, treating aena 
him as the principal and supposing him to be the buyer. The 
defendant pleaded that he had settled in full with Taylor 
some time after the sale and paid him bond fide more than 
sufficient to enable him to satisfy the plaintiff’s claim, be- 
lieving at the time that the persons who had sold the goods 
had been paid, and that he was discharged from all liability 
by reason of his having provided his agent with funds for 
the payment of the debt. There was no allegation that the - 
vendors by their words or conduct induced the defendant to 
pay his agent. The Court of Exchequer held that the vendor 
was at liberty to sue the principal, upon discovering him. 
unless his doing so would be an unjust act, the plaintiff being, 
under ordinary circumstances, entitled to recover unless he 
had either deceived the defendant or induced him to alter his 
position. 

In that case Parke, B., laid down generally that “‘ if & Estoppel by 
person orders an agent to make a purchase for him, he is °°@™ct: 
bound to see that the agent pays the debt : and the giving the 
agent money for that purpose does not amount to payment. 
unless the agent pays it accordingly.’ and, after referring 
to the cases cited in the note,’ concluded: ‘‘I think that PEA 
there is no authority for saying that a payment made to the TR 
agent precludes the seller from recovering from the principal, 
unless it appears that he has induced the principal to believe 
that a settlement has been made with the agent :’’ and this 
opinion was assented to by the rest of the court.’ 

In Armstrong v. Stokes* the Court of Queen’s Bench 5 thought a 
Se =o T 

ah Ta AN 2 (Ex.), 76; 10 Ex. 739 Kymer v. Suwercropp. 1 Camp., 109 tinction 
[1855]. [1807]; Smyth v. Anderson, TE: B., = 

2 Thomson v. Davenport, 9 B. & C., 21 [1849]. DEE ; 
78 [1829]; Wyatt v. The Marquis 8 Pollock, C. B., & Alderson, an 
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of Hertford, 3 East.,*147 [1802]: EER- TQ: B., 598 Be 
5 Blackburn, Mellor and Lush, see ears 
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that the rule laid down in Heald v. Kenworthy,' if applied to 
those who were only discovered to be principals after they 
had fairly paid the price to those whom the vendor believed 
to be principals and to whom alone the vendor gave credit, 
would produce hardship. In that case Messrs. Ryder & 
Co., who bought the goods for the defendants, were commission 
agents, acting sometimes for themselves and sometimes as 
agents, and the plaintiffs had never enquired whether they 
had principals or not, there having been a long previous 
course of dealing with them. Blackburn, J. in delivering 
the judgment of the court said: ‘* We find an exception 
(always more or less extensively expressed) in the very cases 
which lay down the rule; and without deciding anything 
as to the case of a broker, who avowedly acts for a principal 
(though not necessarily named), and confining ourselves 
to the present case which is one in which, to borrow Lord 
Tenterden’s phrase in Thomson v. Davenport, the plaintiff 
sold the goods to Ryder & Co., * supposing at the time of the 
contract he was dealing with a principal,’ we think such an 
exception is established.’ 

A distinction is thus drawn between the case where a seller 
at the time of the sale supposes the agent to be himself a princi- 
pal and gives credit to him alone, and one in which he knows 
that the person with whom he is dealing has a principal be- 
hind, though he does not know who that principal is. The 
latter case occurred in Irvine v. Watson,’ where Bramwell, 
L. J., doubted the distinction, observing : “‘ It is to my mind 
difficult to understand how the mere fact of the vendor know- 
ing or not knowing that the agent has a principal behind can 
affect the liability of that principal. I should certainly have 
thought that his liability would depend upon what he himself 
knew, that is to say, whether he knew that the vendor had a 
claim against him, and would look to him for payment in the 
agent’s default.’’ + 





1 24 L. J. (Ex.) 76; 10 Ex., 739. 83- L. R., 5 Q. B. D., 103; S. C., 414 
[1855]. c [1880]. 
2 9 B. & C., at p. 86 [1829]. 4L.R., 5 Q. B. D., at 417, 418. 
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In Irvine v. Watson! the Court of Appeal? approved Heald Undisclosed 

v. Kenworthy, and doubted Armstrong v. Stokes. There the Pee 
defendants employed Conning, a broker, to buy palm-oil for 
them, and the plaintiffs sold oil to Conning, being fully aware 
that he was only an agent buying for undisclosed principals. 
The terms of the sale were cash on or before delivery, but the 
evidence showed that it was not the invariable practice in 
the oil trade to require prepayment. The plaintiffs delivered 
the oil to Conning without insisting on prepayment, know- 
ing that they had a right against someone else. The defend- 
ants paid Conning, who failed. In a suit by the plaintiffs to 
recover the price it was held’ there was nothing to shew that 
the plaintiffs had, by their conduct, induced the defendants 
to believe that they had already been paid by Conning, and 
that, under the circumstances, the plaintiff’s omission to 
insist on prepayment did not amount to such conduct. 

In the case last cited the learned Judges say that the dicta Heald v. 
in Thomson v. Davenport,* if construed literally, would operate pp abel 
unjustly to vendors, and were not intended to have a strictly 
literal interpretation placed upon them, and that Heald v. 
Kenworthy® more accurately expresses the law. They also 
concur in holding that the decision in Armstrong v. Stokes” 
turned upon the peculiar circumstances of the case and might 
have to be reconsidered. 


The broad rule that estoppels must be made out clearly Estoppel = = 


= s . ° e l - | : must 
will, it is conceived, apply with peculiar fitness in cases of hade out 


this kind. Where a party who has dealt with an agent has clearly. 
by his conduct led the principal to think that he looked to the 
agent alone for payment and thereby induced the principal, 
after the debt has become due, either to pay the agent the 
amount or allow him to retain it out of the principal’s money 
in his hands, the party so acting cannot afterwards resort 


¥ 


1 L. R., 5 Q. B. D., 414 [1880]. 6 10 Ex., 739; 24 L. J., Ex., 76 
2 Bramwell, Baggallay and Brett, [1855]. 
L. J. J. 6 L. R., 7 Q. B., 598 [1872]. See 
8 Affirming Bowen, J., L. R., 5 Davison v. Donaldson, L. R., 9 5 a ARL 
QBs P13." Q. B. D., 623 [1882], referring to S ~~ 
4 9 B. & C., 78 [1829]. these cases. Cte... sist ae eee 
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to the principal ; but the conduct must be unequivocal. Thus 
in Macfarlane v. Giannocopulo' where the plaintiff effected 
an insurance of his ship with the defendant through a broker 
and, after loss, received a eredit-note from the broker pay- 
able in a month (the broker having at that time sufficient funds 
of the defendants in his hands). and three months afterwards 
the broker stopped payment, it was held that there was no 
conduct on the part of the plaintiff rendering it unjust for 
him to call upon the defendant for payment. 

It has been held that where there is a choice of debtors 
election should be made without delay when a liability is 
sought to be created by estoppel. and the remedy against 
the person who ought to pay is likely to be imperilled by 
delay. In Fell v. Parkin? a creditor who had a choice of 
debtors attended at a meeting of the creditors of one of them, 
handed in his claim which was allowed, took the chair at the 
meeting, and voted against the acceptance of a composition. 
‘* The conduct of Robert Wel,`™ said Mathew, J., ‘* at the 
meeting is as clear and unequivocal as that which was held to 


be conclusive in Scarf v. Jardine.’ 


» 








i 3 H. & N., 860 [1858]. 2 52 L. J. (Q: B.), 99 [1882]. 
3 L'R.. 7 Ap. Cas., 345 [1881]. è 
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SECTION l. The Principle of Holding Out. 


Where a man holds out another as having authority to Estoppel 
act for him in a particular transaction or in a particular course le tas 
of business, he will be estopped, as against one who has been 
innocently induced to negotiate with the supposed agent, 
from disputing the authority of such person to act for him.' 

The holding out must be to a particular individual who says The principle 
he relied on it, or under such circumstances of publicity as ae e 
to justify the inference that he knew of it and acted upon it.” 

The general principle is well stated by Erle, C. J., in Ex- 3 
parte Swan: ‘‘ The principal whose negligence has en- = 
abled his agent to cheat a third party acting with ordinary 
caution is universally estopped from denying the authority | 
of the agent,’’ and instances are given: ‘*A retired part- 


ner who has given no notice of dissolution to a customer is 













estopped from denying the authority of a continuing part- ae 
ner to bind him with that customer. A master, who has ; Ee 


accredited a servant to a tradesman to order goods in his 
name, and has recalled the authority from the servant without ie 
giving notice to the tradesman, is estopped from denying the ee, E aeons 
authority of the servant to bind him with such tradesman.”’ irate 
” -w 

This class of cases depends upon the rule of estoppel by Limite 
conduct, and it is necessary to state that the act or omission 
el A S a 


1 Bigelow on Estoppel, 5th ed., Brothers v. King & Co., 1902 A. Ey ; 
565. at pp. 341, 342. See Rimmer Sl ee ee: 
2 Dickinson v. Valpy, 10 B.& C., Webster, 71 L. J., Ch. D., 56 Pras ie 
at p. 140; 34 R. R), 355 [1829], E [1902]. | sae ens 
see per Lord AR in Meee Naser 3 7C. B.(N. Sh 400 (43 l 
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of the principal must be in immediate connection with, or 
the proximate cause of, the dealing with his agent by the 
other party. The large class of cases where instruments in 
blank ' have been left in the custody of an agent and fraudu- 
lently filled in by him are, as pointed out by Mr. Bigelow,” not 
true cases of estoppel, but cases of agency, or purchaser for- 
value without notice. ‘“*‘ The question.’’ in such cases, ob- 
serves that learned author, “‘ is simply one of the right to 
dispute, not the agency altogether, but the extent of the 
agency—that is, whether the act done was within the admit- 
ted agency. There lies the line between agency and estoppel. 
That is not estoppel but agency pure and simple; the agent 
has only exceeded his instructions.’’ These cases are noticed 
above in chapter VI. 

The broad principle, which applies both in the case of prin- 
cipals and in the case of partners, is illustrated by Miles v. 
Furber. There a joint stock company sold their business, 
that of a furniture depository, to one Beeston, and let the 
premises to him, authorising the use of their name. The 
plaintiff, who had before had dealings with the company, de- 
posited furniture with Beeston, believing that the goods were 
being warehoused with the company, and received a receipt 
in the name of the company. Beeston failed to pay his 
rent, and the plaintiff's furniture was seized under a warrant 
of distress. It was held that the company, having allowed 
themselves to be held out as the persons with whom. the goods 
were deposited, were estopped from distraining as landlords. 


SECTION 2. Estoppels against Principals. 


The case of Principal and Agent has now to be considered, 
and in this connection will be presented the estoppel against 


panties: Seow Pie, Wate, ube SpE ge gk a ee eee 
1 Supra, p. 147, andsee Ill. (6)tos. see Cherry v. Colonial Bank of Austra- 
237 of the Contract Act (IX of 1872). lasia, L. R., 3 P. G., 24 [1869]. 
2 Bigelow on added 5th ed.. ‘* The warranty which the law im- 
457, 566. plies depends on the position of 
sE By 8 O85. 71 [1873]. The the parties and the effect of the 
doctrine may also be described as  representation’’—p. 32. i 
founded upon an implied warranty ; 
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the principal, who, after holding out one as his agent and in- Agents. 


ducing others to act upon the representation, attempts to 
deny the agency altogether ; and also certain estoppels which 


affect agents. Later on the estoppel against Partners will Partners. 


be examined. 


In Wing v. Harvey,' the assignee of a life-policy, which The estoppel 


was subject to a condition making it void if the assured went 
beyond the limits of Europe without license, paid the pre- 
mium to a local agent of the assurance society at the place 
where the assurance had been effected, informing the agent 


that the assured was in Canada. The agent stated that this Insurance 


would not avoid the policy, and received the premiums until 


the assured died. The Lords Justices held that the society against. 


were precluded from insisting on the forfeiture. Knight 
Bruce, L. J., observed: ‘‘ How was the plaintiff to know 
the limits of the agent’s authority ? ° and put the following 
case :— 

‘* Suppose the agent of a landlord to receive rent, after 
observing that a breach of covenant had been committed, 
could the landlord re-enter ? ” 

Similarly in Holdsworth v. Lancashire & Yorkshire Insur- 
ance Co.? the company who had received premiums on a policy 
were precluded from denying their agent’s authority to 
alter the description of the policy-holder in the insurance 
policy. The knowledge of the agent was treated as the know- 
ledge of the principal. 


A principal who has by his conduct led other persons to Rests upon 


believe that his agent is clothed with a larger authority than ahate cia | 


that which he actually possesses, where such persons have the agent. — E 


acted in that belief to their detriment, cannot rely upon any 
secret limitation of his agent’s authority or upon any private 
understanding he may have with him of which the rest of 
the world must necessarily be ignorant. ‘‘ Strangers,” said 
Lord Ellenborough, ‘‘ can only look to the acts of the parties 
and to the external indicia of property, and not to the private 


t 5 DeG. M. & G., 265 [1854]. ' £939. L Ry sek wees 
15 a 
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communications which may pass between a principal and his 
broker; and if a person authorise another to assume the ap- 
parent right of disposing of property in the ordinary course 
or trade, it must be assumed that the apparent authority is 
the real authority. It is clear that [the agent] may 
bind his principal within the limits of the authority with 
which he has been apparently clothed by the principal in 
respect of the subject-matter ; and there would be no safety 
in mercantile transactions if he could not.’*! The principal 
here does not actually contract, but the person who thought 
he did has the option of holding him to the consequences of 
his representations, so that he is precluded from denying that 
he contracted.* 

The rule is laid down in Section 237 of the Contract 
Act.’ 

The rule is 


Active mis- enunciated in somewhat narrower terms in 


t 
tien not. Ramsden v. Dyson.* There Lord Cranworth observed : “ral, 
necessary. jndeed, the principal knows that persons dealing with his 


agent have so dealt in consequence of their-believing that all 
statements made by him had been warranted by the principal, 
and knowing this, allows the persons so dealing to expend 
money in the belief that the agent had an authority, which 
in fact he had not, it may be that in such a case a Court of 
Equity would not allow the principal afterwards to set up 
want of authority in the agent. But this equity, whenever 


Digs... SS eee ee eee 
1 Pickering v. Busk, 15 East, 38 
(43) [1812]. 
2 See Freeman v. Cooke, 2 Ex., 


See Brocklesby v. Temperance cc. 
Soctety, L. R. 793, 3 Ch., 130. 
‘é Where an owner of deeds has 


654 (663) [1848], per Parke, B. See 
Miles v. MclIlwraith, L. R., 8 Ap. 
Ca., 120 (133) [1883]. 

8 Act IX of 1872: ‘* When an 
agent has, without authority, done 
acts or incurred obligations to third 
persons on behalf of his principal, 
the principal is bound by such acts 
or obligations, if he has by his 
words or conduct induced such 
third persons to believe that such 
acts and obligations were within 
the scope of the agent’s authority.”’ 


placed them under the control of 
another, and has authorized him to 
pledge them for a certain sum, and 
suppose that he has pledged them 
for more with a person dealing with 
him bond fide and without notice 
of the limit of his authority, can 
the owner of those deeds redeem 
them without paying the full amount 
advanced upon them ? “The answer 
to this question is ‘No?’ ’’—per 
Lindley, L. J., at p. 140. 
.4 1 E. & I. A., 129 (158 ) (1866). 
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it exists, depends absolutely on the fact that the know- 
ledge on which it rests can be brought home to the prin- 
cipal.’ í 


It is not, however, necessary that the principal shoùld ac- Inference 


tually know of the state of belief of those who are dealing 
with his agent. It is enough if they draw from the princi- 


pal’s acts or omissions such inferences as reasonable men . 


would fairly draw. It is not necessary that there should be 
any positive or deliberate misrepresentation on the part of 
the principal. His conduct may amount to wilful negligence 
or to an indifference as to the probable consequences. In- 
deed, the principal and the person who has dealt with his 
agent may be equally innocent, in which case the familiar 
rule applies that where, by the fraud or negligence of a third 
party, one of two innocent persons must suffer, he who en- 
trusted the third party with the means of committing the 
fraud, must be made liable. It is conceived, however, that 
the principle last stated is subject to the limitation that the 


conduct of the principal must be connected proximately Proximately Y 


with the acts of the agent. 


No distinction is drawn by the Contract Act between gen- General and 
eral authority and special authority, though the distinction athois 


is enunciated in some of the cases.? Where a special autho- 
rity has been given which is exceeded by the agent, the prin- 
cipal will not be liable unless he has allowed the agent to put 
forward an ostensible authority larger than his actual autho- 
rity. A general authority is, however, by no means an un- 
qualified one, and is merely derived from a multitude of in- 
stances, while a special authority is confined to an individual 





1 See the remarks of Phear, J., 
in Grant v. Juggobundo Shaw, 2 
Hyde [1863], at p. 311, where also 
the definition in Addison on Contracts 
is cited with approval by Norman, 
C. J., p. 308. 

2 Lickbarrow v> Mason, 2 T. R., 
63 (70) [1787], per Ashurst, J. See 


the famous dictum of Ashurst, J., 
discussed in Farquharson Brothers 
& Co. v. King & Co., 1902 A. C., 
325: 71 L. J. K. B., 667, in the 
House of Lords. 


3 See the remarks of Pollock. ee n 
C. B., in Reynell v. teeta nee: 


M. & W., 527 [1846]. 7 
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instance.’ For the purposes of this enquiry it is material to 
ask not so much whether the authority is general or special 
as whether an ostensible authority may reasonably be in- 
ferred from the circumstances of the particular case. 

Spink v. Moran * illustrates the rule in this country. There 
the defendants allowed one Carter, a part proprietor of a 
tea concern in which they held a share, to manage and con- 
duct the affairs of the tea estates for many years, money to 
carry on the business being provided by means of bills drawn 
upon Carter in the same manner as if he had been the sole 
owner, the defendants being aware of this fact and finding 
the necessary funds. Carter, without the defendants’ know- 
ledge, procured advances from the plaintiffs on the security 
of the outturn of the year 1872, and applied the money to 
The plaintiffs believed Carter to be the 
In a 


his own private uses. 
proprietor of the concern and not merely the manager. 
suit to recover a balance due on account of their later ad- 
vances. Couch, C. J., held (Phear, J., dissenting) affirming 
the decision of Macpherson, J., in the Lower Court, that the 
plaintiffs were entitled to recover. ‘‘It appears to me, ` 
said the Chief Justice, ‘‘ that the question in the case is 
whether this transaction was within the scope of the autho- 


ssi 








1 Per Lord Ellenborough, in Australian Banking Co., L. R., 3 
Whitehead v. Tuckett. 15 East, 400 P. C., 548 (1871)]. In the Appeal 
(408) [1812]. Court, Phear, J.. dissented with 

292] W. R., 161 [1874]. The hesitation, citing Pickard v. Sears 
following cases were cited: Pic- [6 A. & E., 474 (1837)]; Freeman 


kering v. Busk [15 East., 38 (1812)]; v. Cooke [2 Ex., 663 (1848)] : Swan 


Trueman v. Loder [11 R. & E., 589 v. North British Australasian Co. 
(1840)]; and the question was much (2 H. & C., 175 (1863)]; Evans v. 
discussed whether the obtaining Bicknell [6 Ves.. 174 (1801)]; West 
advances against the tea produced v. Reid [2 Ha., 257 (1843)] chiefly 
was a common and ordinary in- on the ground that there had 
cident to the business carried on by been no actual misrepresentation 


proprietors of tea-gardens; and 
Dickinson v. Valpy [10 B. & C., 128 
(1829)] was relied on. Macpherson, 
J., thought a tea-garden was more in 
the nature of a West India Estate 
[see Chambers v. Davidson, L. R., 1 
P. C., 296 (1866)], or an Australian 
sheep-farm [see Ayer v. The South 


or concealment of the truth, or 
negligence amounting to fraud, on 
the part of the defendants, and 
that mere simple negligence and 
abstaining from enquiry was not 
enough. This enumeration of estop- 
pels is, However, imperfect. 
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rity which Carter had, or was allowed by his partners to 
appear to have, in managing and conducting the affairs and 
business of the partnership. The agreement, I think, i 
pliedly authorized him to conduct and manage the matters 
and affairs of the estates in his own name, and as if he were 
the owner. It was to be subject to the assent and approval 
of his co-partners ; but the public would have no notice of 
this, and the persons dealing with him would not be bound to 
ascertain whether what he was doing was assented to by his 
partners. There was no provision that the business of the 
cultivation of the tea-gardens and disposal of the produce 
should be carried on in their names or in the name of a firm, 
so that the public would have notice that Carter was not the 
sole owner. . . . I think it is most probable that it was 
the intention of all parties that Carter should continue to con- 
duct and manage the affairs and business of the tea-gardens 
as if he had not parted with the half share and had continued 
to be the sole owner. . . . It is a question of actual or 
apparent authority, and whether the transaction was one 
which the owner of a tea-garden, carrying on the cultivation 
of it, would in the ordinary course of business enter into.’”! 

In Gendan Singh v. Inder Narain Singh? a mortgage was Mortgage by — 
effected by a manager whose appointment was subsequently pce Poe: 
declared to be not warranted under the Guardian and Wards principal. 
Act. A major co-sharer assented to the appointment and 



































also to the mortgage which was raised to pay debts for which ; E 
he was liable. He was not heard to say that the mortgage Sag 
did not bind his interest. The principle here is that the lender are 
gave credit both to the co-sharer and to the manager, regard- ones : 2 

ee 


ing the latter as agent of the former. | 
In Trickett v. Tomlinson® the plaintiff informed the de- Ilustratio 

fendants that he had authorised an agent to see them, and, a 

if possible, to come to some amicable arrangement as to the 


price of certain granite. The agent agreed with the defend- Sale and = 
P 





t-21 W.R., at p. 177. = See Ilust. (a) to s. 237 of the Com 
1 3C. L. J., 587 [1906]... tract Act e of 1872]. i pecar 
$13 C. B. (N. S.) 653 [1863]. TA 
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ants on behalf of the plaintiff that they should have the granite 
for £50. The plaintiff sought to repudiate the agent’s act 
on the ground that he had given him secret instructions not to 
take less than £100. Erle, C. J., held that the plaintiff, 
having held out the agent to the defendants as a person duly 
authorised to settle the matter in dispute at his discretion, 
should not be allowed to turn round and repudiate that 
authority. 
—— sale In Waller v. Drakeford' the plaintiff, under the mistaken 
a belief that one 6 was her husband, constituted him her agent 
| to sell goods, and represented him to the defendant as having 
authority. It was held that she could not dispute the sale. 
Debts, In Montagu v. Forwood ° the plaintiffs employed Beyts and 
| ~ oes Craig to collect a debt. The latter not being brokers em- 
ployed the defendants, who supposed Beyts and Craig to be 
| the principals in the transaction, and proceeded to set off 
| against the money collected by them a debt due to them by 
. Beyts and Craig. It was held they were entitled to do so. 
| | ‘< Tf.’ said Bowen, L. J., ‘‘ A has allowed his agent B to 
| appear in the character of a principal he must take the conse- 
é quences.’’ i 
Misdescrip- An agent commissioned by a vendor to find a purchaser 
has authority to describe the property, and to state any fact 
or circumstance which may affect the value, so as to bind the 
vendor ; and if an agent so commissioned, makes a false 
statement as to the description or value (though not instruct- 
ed to do so) which the purchaser is led to believe, and upon 
which he relies, the vendor cannot recover in an action for 
Letting of specific performance. So if a man employs another to let a 
ees house for him, that authority empowers the agent to des- 
cribe the property truly, to represent its actual situation and, 
General rule. if he thinks fit, to represent its value, and the general rule 
appears to be that a master is answerable for every act of his 
servant or agent within the scope of his ostensible authority 
committed in the course of his employment, although no | 





L 1 El. & Bl., 749 [1853]. 3 Mullens v. Miller, L. R., 22 
t R032 Q- B350: Ch. D., 194 [1882], per Bacon, V. C- 
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express command or privity of the master be proved.’ But Auctioner. 
where an auctioneer, without authority and acting entirely . > 
upon an inference drawn by him from-the appearance of the 
premises, erroneously makes a bond fide representation en- 
hancing the value of the premises, and the bidders are put 

upon enquiry by the terms of the conditions of sale, it has 

been held that, although the evidence of what passed at the P 
time of sale is admissible against the vendor, no action will 

lie against him to recover compensation for the innocent mis- 
representation.’ 

The same rule applies to third persons deaig with an Liability of 
agent and making him their agent for the purposes of the e 
transaction. 

Where a contract of sale was signed by an auctioneer ‘‘ as Auctioner. 
agent for the vendor,’ and the purchaser paid a deposit, 
knowing at the time that the vendor’s name did not appear 
in the memorandum of agreement, it was held that the pur- 
chaser could not treat the contract as invalid upon that 
ground. In Thomas v. Brown,’ Mellor, J., considered that 
such a case came within the rule laid down by Pollock, 

C. B., in Cornish v. Abington,* and said: ‘‘ I think this is an - 
express authority which quite justifies us in holding that it 
does not lie in the mouth of the vendee, who has accepted a 
contract like this, afterwards to reject it.’’ 


_ s S $e SS 


1 Mackey v. Commerical Bank arise in connection with a right of 
of New Brunswick, L. R., 5 P. C., way. 
394 [1874]; Barwick v. English 3 LR; uO BD sis Can T a 
Joint Stock Bank, L. R., 2 Ex., [1876]. i ES ANA 





259 [1867]; Swire v. Francis, +4 “if any person by actual ex- <a, 


L. R., 3 Ap. Ca., 106 [1877]: Eagles- pressions or by a course of Aa E e 
field v. Marquis of Londonderry, so conducts himself that another 
L. R., 4 Ch. D., 693 (708) [1876]; may reasonably infer the existence 
Chaplłeo v. Brunswick Building of an agreement or license, and acts 
Society, L. R., 6 Q. B. D., 696 [1881]; upon such inference, whether the 
.- and see Contract Act (IX of 1872). former tends that he should do so 
s. 238. or not, the party using that language, 

3 2 Brett v. Clowser, L. R..5C.P. D.. or who aik A himself, can- 
376 [1880]. See also this case as not afterwards, gainsay the renean: 
to the effect of ĝeneral words in a able inference to be drawn from his — 
lease, and the’ estoppel which may words or eonduct’’—4 a EN, 56. 
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In Cornish v. Abington ' one Gower, the plaintiffs foreman, 
being prohibited to do printing on his own account, agreed 
with the defendant, a publisher, to supply maps to him, and 
entered an order as from the defendant in the plaintiff ’s book. 
The defendant received maps from the plaintiff’s premises, 
some of them accompanied by delivery notes requesting the 
defendant to receive goods from the plaintiff, and the defend- 
ant signed receipts to this effect, and accepted bills and gave 
cash to Gower in respect of an account made out in the plain- 
tiffs name. -The jury found that the defendant did not 
authorise Gower to use his name, but that the defendant had 
so acted as to lead the plaintiff to believe that he was dealing 
with the defendant. The defendant was held liable. 

A third party may, under some circumstances, be taken 
as affected with notice of private instructions. 

In Baines v. Ewing? the defendant authorised an insur- 
ance broker at Liverpool to ‘‘ underwrite policies of insur- 
ance against marine risks not exceeding £100 by any one 
vessel.” The broker subscribed a policy for £150. It appear- 
ing that a limit was always known to exist to the amount for 
which a broker may underwrite, the Court of Exchequer held 
that the defendant had only held out his agent as having the 
ordinary authority of a Liverpool broker, and that it would 
be impossible to hold the defendant liable to an unlimited 
extent, the broker having exceeded his special authority. 

In Sweeting v. Pearce? the plaintiff employed a broker to 
make an adjustment with the underwriter in respect of the 
loss of a ship. The loss was settled in accordance with a usage 





14H. & N., 549 [1859]. . 

2 L. R.. 1 Ex., 320 [1866]. 

8$ 9 C. B. (N. S.), 534 [1861]. It 
would seem that an underwriter 
who has a right to avoid a contract 
of insurance may be estopped if he 
does not elect to do so, and the 
other party in the meantime alters his 
position. See Morrison v. The Uni- 
versal Marine Insurance Co., L. R., 
8 Ex., 197 (205, 206) [1873]; see 


also as to the effect of accepting 


notice of abandonment, Provincial 
Insurance Co. v. Leduc, 
P. C., 224 (243) [1874]. Hudson v. 
Harrison, 3 Brod. & Bing., 97 [1821]. 
For the purposes of the contract of 
insurance and all rights arising 
from the contract, the valuation 
in a valued policy is conclusive, 
but not for purposes collateral to 
the contract; see Burnard v. Rodo- 
canachi, L. R.. 7 Ap. Ca., 333 (335) 


[1882]: . 
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at Llyod’s (which, however, was not known to the plaintiff) 

by the underwriter setting off the amount payable by him Underwriter. 
upon the policy against the balance due to him by the broker 

for premiums upon other policies. It was held that, assuming 

that there was an estoppel against the plaintiff, he was not 

bound by the usage. 

It has been held that the mere fact of sending a broker or Auction 
agent to an auction to bid for a particular article or to bid a oe 
particular price, cannot be considered as conduct inducing 
third persons to believe that he had a general authority to 
buy, and the principal is not liable to take and pay for every 
article which the agent may think fit to bid for.' But rati- 
fication of an agent’s acts may be implied from the conduct 
of the person on whose behalf the acts are done.” 

An agreement in person to purchase property at an auction- 
sale by signing the contract and paying the deposit will, 
however, preclude the person so acting from disputing the 
validity of the sale.’ 

The estoppels against Agents have now to be considered. 

p 
SECTION 3. Estoppel against Agents. 


Where a person induces others to contract with him as Agent who 


the agent of a principal by an unqualified assertion that he fare 


is authorised to act as such agent, he is answerable to the to contract 
Oo 


person who so contracts for any damages he may sustain by ae ao 


liable on the 
reason of the authority being untrue ; and the fact that the aa Ge 


professed agent honestly thinks he has authority in no way vanai or 
assists him.* 2 atopo 
The rule, which is to be found in Section 235 of 


the Contract Act, may, it is conceived, be referred to 
L a Ee 
1 Mackenzie Lyall v. Moses, 22 wuntruly representing himself to be 
W. R., 156 [1874]. the authorised agent of another, 
2 Contract Act (IX of 1872),s.197. and thereby inducing a third person 
3 Else v. Barnard. 6 Jur. (N. S.) to deal with him as such agent, is 
621 [1860]. liable, if his alleged employer does © 
#, Per Willes, J.. in Collen v. not ratify his acts, to make com- 
Wright, 27 L. J. (Q. B.), 215 (217) pensation to the other in respect 
[1857]. - of any loss or damage which 2a 
5 IX of 1872, s. 235: ‘‘ A person has incurred by so dealing.” In 
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an estoppel as well as to an implied warranty of autho- 
rity.’ 

In Smout v. Ílbery? the cases in which an agent has been 
held personally liable are arranged in three classes. “‘“‘ In 
all of them it will be found that he has either been guilty of 
some fraud. has made some statement which he knew to be 
false. or has stated as true what he did not know to be true, 
omitting at the same time to give such information to the 
other contracting party. as would enable him, equally with 
himself, to judge as to the authority under which he proposed 
to act. This classification, it is submitted, brings the pre- 
sent class of cases within the definition of estoppels in Carr v. 
London & North-Western Railway Co.* 

In Collen v. Wright the plaintiff sued the personal repre- 
sentatives of one Wright. who professing to act as the agent 
of one Gardner, but having in reality no authority, entered 
into an agreement with the plaintiff for the lease from Gard- 
ner to him of a farm. The plaintiff was not aware that Wright 
had no authority from Gardner, and he went to considerable 
expense in preparing the farm for cultivation. Wright per- 
sisted that he had authority from Gardner, and said he would 
be responsible if a Chancery suit against Gardner to enforce 
the contract, failed. The Court of Exchequer Chamber held, 
affirming the decision of the Court of Queen's Bench, that 
the plaintiff was entitled to recover from Wright's represen- 
tatives the costs of the Chancery suit. 

ai The obligation in such a case,” said Willes, J., ** is well 
eee a 
Hasonbhoy Visram v. Clapham, he represented himself to have. The 
7 Bom.. 51 (66) [1882], this section contract is only a contract to the 
is stated to be in accordance with extent of the authority. That is 
the English law as established “by clearly shown by Collen v. Wright >’ — 
Collen v. Wright, and the other cases Per Brett, M. R., in In re National 


cited in Smith’s Leading Cases in Coffee Palace Co., L. R., 24 Ch., 364 
Thomson v. Davenport, Vol. ii. p. (371) [1883]. See this case, and 


394, 11th ed. Meek v. Wendt, L. R., 21 Q. B. D., 
1 ‘*Whenapersonin error assumes 126 [1888], as to the measure of 
that he has authority to make a damages in such cases. rs 


contract for a principal when he is 2 10M. W., 1 (10) (1842). 
not really his principal, he warrants ê L. R., 10 C. P5 307 [1875]. 


that he had that authority which + 27 L-J. (Q. B.), 215 [1857] 


+ è = 





CHAP. IX.| PRINCIPAL AND GENT. 235 


expressed by saying that the person, professing to contract as 
agent for another, impliedly undertakes ' with the person 
who enters into such a contract upon the faith of his being 
duly authorised, that the authority he professes to have, does 
in point of fact exist.’ 

In Mohendro Mokerjee’s case? one MM, an overseer of or 
for the Municipal Office, was sued for money due under a 
contract made by him with the plaintiff on behalf of the Muni- 
cipality, the work being known to both parties to be Muni- 
cipal work, and the defendant representing that he had autho- 
rity to contract as the agent of the Municipality. It was : 
held that the contract being a quasi contract, the defendant 
could not be held personally liable in an action of contract. 
and that the plaintiff could not be allowed to amend his plaint 
so as to make the defendant liable in tort for misrepresenta- 
tion of his authority. This case would probably have been 
differently decided under Section 235 of the Contract Act. 

Other cases of estoppel upon agents may be here mentioned. 

In Harris v. Truman? one Fairman, who was employed Estoppel 
by the defendants as their malting agent to purchase argh ; 

gent occu 
malt barley for them exclusively, bought barley and malt pying fidu- 
upon credit, and drew funds of the defendants’ from certain aan pant 
banks, representing to the defendants that the money so Principal. 
drawn was being used for the purchase of barley approved of 
by them. These funds he misapplied for his own purposes, ‘ 
and eventually absconded, leaving malt and barley upon the 
malting premises of less value than the funds misappropri- E 
ated by him. The defendants seized the malt and barley fen 
before Fairman was adjudicated a bankrupt. In a suit by | 








I The judgment of Cockburn, [1869]; Richardson v. Williamson, 
C. J. (who dissented) is instructive L. R., 6 Q. B., 276 [1871]; Weeks 
as showing the reluctance with which v. Propert, L. R., 8 C. P., 427 [1873]; 
‘*the fiction of an implied contract, Dickson v. Reuter’s Telegram Co.. 
creating a new species of liability °’ L. R., 3 C. P. D., 1 [1877]. See 
came to be recognised in cases of Chapleo v. Brunswick Building So- 
this kind: Collen v. Wright has ciety, L. R., 6 Q. B. D., 696 [1881]. 
been followed in numerous cases. 2 9 W. R., 206 [1868]. 

See Cherry v. Th? Colonial Bank of 8 L. R., 9 Q. B. D., 264 [1882]; 
Australasia, L. R., 3 P. C., 24 (32) L R., 7Q. B.D., 340 [ISSE 





Agent 
rendering 
accounts. 


Person as- 
suming the 
character of 
an agent. 


Auction pur- 
chase. for 
whose 
benefit. 





IS G 
R 
CENTRAL LIBRARY 


236 ESTOPPELS AGAINST AGENTS. [PART I. 


his trustee in bankruptcy to recover the value, it was held 
that the relation created by the course of business between 
Fairman and the defendants was that of principal and agent, 
that the barley and malt were not in the order and disposi- 
tion of Fairman as the reputed owner, it being notorious that 
malting agents are in many instances not the owners of the 
malt and barley on their premises ; and, further, that the 
funds drawn out by Fairman were impressed with a trust in 
favour of the defendants, so that even if the property in the 
malt and barley was not vested in the defendants but in Fair- 
man, nevertheless Fairman could not have been heard to 
allege that the barley was bought otherwise than according 
to the authority given him by the defendants, and his trustee 
in bankruptcy could be in no better position. 

An agent may, under certain circumstances, be estopped 
as against his principal by furnishing accounts appropriating 
specific sums in payment of specific items.’ 

In Lokhee Narain Roy Chowdhry v. Kallypuddo Bando- 
padhya* the question was whether an auction purchase had 
been made by one Ishan Chunder on his own account or on 
behalf of one Lokhee Narain. Ishan Chunder had been for 
some years the manager of Lokhee Narain, and as such had 
advanced funds to Monmohinee, the judgment-debtor, whose 
life interest in nine annas of anestate in which Lokhee Narain 
held the remaining seven annas and also the reversion, was 
for sale. Ishan Chunder had no express instructions to 
purchase previous to the sale, and one Rusool having bid for 
the property on behalf of Lokhee Narain, it was suggested 
that Ishan Chunder was the proper person to purchase for the 
zemindar. He accordingly came into the room and made an 
advance of Rs. 2 upon the previous bidding of Rusool, and 
the property was knocked down to him, but neither he nor 
his sons obtained anything more than formal possession. 
Lokhee Narain received the rents and paid the Government 





-_——_ 


1 See Van Hasselt v. Sack, 13 2 99 WR. 968: LRS 2:1. A, 
Moo. P. C., 185 [1859]. See Part I, 154 [1875]. TA 


Chapter XII, infra. 
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revenue. but on Ishan Chunder’s death his sons claimed the = 
property. The Privy Council were of opinion, reversing the 
decisions of the lower courts, that it would be contrary to 

equity to allow a man who had stepped in and assumed the 
character of a principal agent, deposing another who was 

really acting as agent, to turn round and say that he had pur- 

chased for himself and not for his principal, and thus obtain 

a profit. 

Where an agent has disclaimed all interest on his own Agent 
account, he cannot afterwards set up a title on his own disala 
account. | 

The ratification of an unauthorised contract of an agent Joint Hindu 
can only be effectual when the contract has been made by ae 
the agent avowedly for or on account of the principal, and 
not when it has been made on account of the agent himself.’ 

So where the defendant had promised his adoptive mothers 
to redeem certain mortgages executed by them to the plaintiff 
subsequent to his adoption, and allowed the plaintiff to carry 
out the provisions of the mortgage-deeds to his own detri- 
ment by paying maintenance to the widows and by paying 
off certain previous mortgages, it was held by the Bombay 
Court that knowledge and acquiescence on the part of the i 
defendant did not raise any estoppel in the plaintiff’s favour, 
it being no part of the defendant’s duty to step in and pro- 
tect the plaintiff against the consequences of his own un- 
authorised dealings with the property.“ 

So the common incident of one member of a joint Hindu Estoppel by — 
family selling or purchasing property on behalf of the family ,oainst poet 
does not constitute him their agent so as to make a sale by members of of y 
him bindiñg on the other members.* But where they have family. 
held out one of their number as manager of the whole estate 
in such a manner as to induce outsiders dealing with him to 
believe that he had authority to mortgage their whole interest, 
ee SEA A E O 





l Seshayyar v. Pappuvaraday- 3 Shiddeshvar v. Ramchandrav, 6 
yangar, 6 Mad., 185 [1882]. Bom., 463 [1882]. 
2 Wilson v. Tumman, 6 M. & Gr., + Bhujonanund Mytee v. one 
236 [1843]. Churn Mytee, TW. R., ee itt 
w- : 
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they may, by their conduct, be estopped from denying that 
the mortgage is binding on their shares. 


Agent’s miss Where the facts are all known to the principal he cannot 


to principal. 
_ solicitor was employed to investigate a title for A and by mis- 


take advantage of a mistake on his agent's part, as where a 


take included some land of his own in the conveyance. In 
Bell v. Marsh ° this happened, and it was found that A knew 
all along that the property in question belonged to his solici- 
tor, and that he could not prevent him from selling it to a 
third party. 

The position of an agent of a Company and various in- 
stances of agency will be found discussed in the chapter on 
Companies*; and questions of agency extensively arise in the 
ease of Negotiable Instruments.* 


—_ = $$ A 


| Krishnaji Mahadev Mahajan vV. 5 
Moro Mahadev Mahajan, 15 Bom., 273. 
32 [1890]. 4 

2 1903. 1 Cb., 528. 165. 
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SECTION l. Liability of Partner referable to Duty or 


Obligation. 
The estoppel in the case of Partners has next to be con- Estoppel in 
sidered. Where a man holds himself out as a partner, or marca 


allows others to use his name, he is estopped from denying 

his assumed character upon the faith of which creditors may 

be presumed to have acted, and becomes a partner by estop- 

pel.’ 
The liability of one who has permitted others to suppose Referable to 

_ that he is a member of a firm has frequently been stated to po tio gas 
depend upon agency, whether he has in fact made the person 

` or persons who actually entered into the contract his agent 

or agents for the purpose of entering into that particular con- 

tract. The law of estoppel as to partners is no doubt in one 

aspect a branch of the law of principal and agent,” and it will 

be useful to bear this in view. But it is more accurate to 

refer the liability to the duty cast upon the person liable 

arising from his conduct. The liability of a late partner for 

debts of the continuing firm to customers who have not re- 

ceived notice of its dissolution rests, not upon the ground that 

the authority given by the late partner actually continues, a 

but upon the ground that there is a duty upon a person who ; 


—— ee 


1 Per Sir Montague Smith in 2 Per Garth, C. J., in Chundee C e a 
Mollwo March v? Court of Wards, Churn Dutt v. Eduljee Cowasjee, 8 rere 
L. R., 4 P.C., 419 (435) [1872]. Calc., 678 (684) [1882]. ae 
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has given an authority, if he revoke it, to take care that 
notice of that revocation reaches those who might otherwise 
act upon the supposition that it continued, and the failure to 
give that notice precludes him from denying, against those 
who act upon the faith that that authority continued, that 
he gave the authority. ' 

The ground of the estoHeel: has feen well stated by Eyre, 
C. J.. in Waugh v. Carver? : ‘* If he will lend his name as a 
partner, he becomes, as against all the rest of the world, a 
partner, not upon the ground of the real transaction between 
them, but upon principles of general policy, to prevent the 
frauds to which creditors would be liable if they were to sup- 
pose that they lent their money upon the apparent credit of 
three or four persons, when in fact they only lent it to two of 
them. to whom, without the others, they would have lent 
nothing.”” The principle may be more concisely stated by 
saying that the estoppel is founded upon credit being given 
to the person charged. 


SECTION 2. Fraud, Negligence or Intention immaterial. 


This estoppel is well illustrated by the recent case of Colonel 
A. R. Porter v. W. Incell,8 where the defendant, who was not | 
in fact a partner, held himself out as such to strangers and 
became liable for materials supplied and work done. It is 
there pointed out that the word ‘intentionally ° is omitted 
in Section 245 of the Contract Act, and that it was immate- 
rial whether the defendant acted fraudulently or even negli- 
gently. Even the want of knowledge on his part of the effect 
of his acts and conduct would not absolve him from liability 
if his acts and conduct were such as fo induce a reasonable 
man to believe that he was a partner, and to act upon 
such belief.* But the estoppels here are not rules of evi- 
dence. 





1 Per Lord Blackburn, in Scarf v. 140 [1829], and the remarks of 
Jardine, L. R., 7 Ap. Ca., 345 (357) Parke, J. . 
[1882]. 8 10 C. W. N., 313 [1905]. 

2 1 Sm. L. Ca., 9th ed., 877 (893). + Ib., p. 319. See Dickinson v. 
See Dickinson v. Valpy, 10 B. & C., Valpy, 10 B. & C., 128 [1829] a case 
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Classification. 


The rule as to the lability of partners dormant and osten- 
sible, continuing or retired, is stated in Sections 245 and 246 
of the Contract Act,' and the notice requisite to persons 
dealing with the firm sufficient to discharge such liability is 
referred to in Section 264.? 
The estoppels may then be classified as follows :— 
(i) While a firm is in course of formation no represen- 
tation that a person intends to become a partner 


can give rise to an estoppel.® 


(ii) During the continuance of a partnership, a person 
` may become liable by representing himself as, 
or allowing himself to be represented as, a part- 

ner, either (a) by name, or (b) without his name 


being disclosed, even though he is not a partner | 


at all.’ 


(iii) After dissolution of partnership a retiring partner 
may be liable by allowing third persons to con- 
tract with the new firm upon the credit of his 
name, although as regards the firm he has ceased 


to be a partner. 


(iv) Certain equities may arise between partners inter se 
arising out of the doctrines of election and estoppel. 


of partnership, where the term used 
is * indirect representations.’ 
t Act IX of 1872, Section 245: 
* A person who has by words spoken 
or written, or by his conduct led 
another to believe that he is a partner 
in a particular firm, is responsible 
to him as a partner in such firm.”’ 
Section 246: ‘* Anyone consenting 
to allow himself to be represented 
as a partner, is liable as such to third 
persons who, on the faith thereof, 
give credit to the partnership.’ 
For cases before the Contract Act, 
see Shewram v. Rohomutoollah, W. R., 
Gap, 94 [1864]; Gunga Ram v. Guna 
Dhur, 1 Agra, 198° [1866]. 
2 Section 264: ‘* Persons dealing 


16 ie 


re a Tah ‘eels not be affected fig a 


dissolution of which no public notice 
has been given, unless they them- 


selves had notice of such dissolu- 


tion.’’ This section is not intended 
to be an exhaustive exposition on 


the question of notice of dissolution — 


of partnership. See Chundee Churn 
Dutt v. Eduljee Cowasjee, 8 Calc. , 
978 [1882]. 

8 See p. 31 supra, and Mollowo 
March v. Court of Wards, L. R., 4 
P. C., 419 (435) [1872]; Bourne v. 
Freeth, 9 B. & C., 632 [1829]; Reynel/ 
v. Lewis, 15 M. & W., 517 [1846]. 

+ See Gurney v. Evans, 3 H. & N., 
122 [1858] ; ez-parte noe LL. Ee, 
8 Ch. D., 11 [1878]. 
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SECTION 4. The Principle of Notoriety. 


The question, whether there has been a holding oyt or not, 
is one of fact, whether in the particular case express autho- 
rity has been given by, or implied authority may be inferred 
from the conduct of, the person sought to be charged. The 
rule to be applied in these cases is identical with that noticed 
above in the case of a principal. It is not necessary that the 
partner should, to the knowledge of the creditor, be partici- 
pating in the profits of the firm, or indeed, participating in 
profits at all. His liability may even remain, although „there 
is an express agreement between himself and his co-partners 
that he shall not be liable, his name being expressly or im- 
pliedly lent to the firm for the purpose of obtaining credit. ! 

But in order to render him liable it is necessary that he 
should have been known as a member of the firm either by 
direct transactions or by notoriety.? As regards the firm 
itself he may have given no direct authority ; but if he has, 
by his conduct, represented himself to be a partner and induced 
others to give credit to him as such, he will be answerable to 
them for the consequences of his original representation, un- 
contradicted by notice of his retirement.’ If the fact of his 
being a partner has become known to any person or persons, 


either by general report or direct communication, he would 


be in the same situation, as to all such pero as if the exis- 
tence of the partnership had been notorious.* 


But a creditor, A, seeking to charge an ostensible part- 
ner B, must at least shew that B was a partner by notoriety, 
or that the fact of B being regarded as a partner has come to — 
his knowledge, and that he acted in consequence of it. There 5 
must be some evidence of holding out which must be shewn ae 

a 






to have reached the plaintiff.® 
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in Lindley on Partnership, 7th ed., (14) [1830]. 
68—79: see now the Partnership _4 Farrar v. Deflinne, 1 Cal 


Act 1890, 53 & 54 Vict. C. 39. 580 [1843]. chee 
2 Eva v. Drummond, 4 Esp., E Bdmundson-aves Thomo = 
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In Price v. Groom} where one Wiggins, a _ horse-dealer, Representa 

assigned his stock-in-trade to trustees for the benefit of his ances ; 
creditors, and was allowed by them to carry on business on i™plied. 
his own account, and he accordingly dealt with the defend- 
ants and afterwards became bankrupt, it was held that there 
had been no partnership between Wiggins and the trustees. - 
‘* If,” said Parke, B., ‘‘ the trustees had represented to the 
creditors that the bankrupt was really the party interested 
in the business, and upon that representation the creditors 
had dealt with him, they might, perhaps, have been estopped 
from afterwards setting up a different state of facts; but 
that is not the case here.”’ 


SECTION 5. Election: Mining Partnerships. 


In Scarf v. Jardine®* the rule of estoppel was qualified by Election ; 
the application of the doctrine of election. In that case two Pecan 
partners, S and R, dissolved partnership in July, 1877, and 
R carried on the old buisness with one B under the same 
nameandat the same place. The new firm, in January, 1878, 
ordered goods of the plaintiff which were supplied in February, 
in which month he first became aware that the old firm had 
been dissolved. He continued to supply goods to the firm 
until July, 1878, looking to the members of the new firm for 
payment. In that month a cheque drawn by R and B was 
dishonoured, and the plaintiff then commenced an action 
against them for (amongst other goods) those supplied before 
notice of the dissolution of the partnership reached him. On 
the new firm going into liquidation the plaintiff proved as a 
creditor. After the liquidation and the proof, the plaintiff eer E 
sued S in respect of these goods. The House of Lord: held, p 
reversing the decision of the Court of Appeal, that the | ability oF ee 
of S, the late partner, was a liability by estoppel only, and 
not jointly with the members of the new firm ; and that the 
plaintiff, having elected to proceed against the new firm, 


could not hold the late partner liable "pon the "couse of 
estoppel. 


Lee 
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1 2 Ex., 642 (548) [1848]. 2 L. R., 7 Ap- Ca, 945. [isda -S 
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In ex-parte Adamson.’ In re Collie, the majority of the 
Court of Appeal held that. where a partnership debt has been 
incurred by means of a fraud on the part of the partners, the 
defrauded creditor has a right to prove at his election against 
either the joint estate of the firm or the separate estates of 
the partners, even though no judgment has been recovered 
by him against the partners. and that a creditor having such 
a might of election does not lose it merely by proving and re- 
ceiving a dividend, but may change his election on refund- 
ing the dividend with interest. 

Cases have arisen in England in connection with mines 

‘ where the property is of a very precarious description, sud- 
den emergencies arising which require an instant supply of 
capital, and in which the faithful performance of engagements 
is absolutely necessary for the prosperity and even the exist- 
ence of the concern. `* Under these circumstances, where 
a partner stands by and watches the progress of the adven- 
ture to see whether it is prosperous or not, determining to 
intervene only in case the affairs of the mine should turn out 
prosperous, but determining to hold off if a different state of 
things should exist, Courts of Equity have said that he is to 
receive no encouragement, and, his conduct being inequit- 
able. he has no right to equitable relief. The distinction 
drawn in these cases has been between executory* and exe- 
cuted“ interests. In the former case a party excluded from 
the profits of an adventure must apply for relief without 
delay. In the latter case a party may, by standing by, waive 
and abandon his rights, but there must be a case of estoppel 
made out against him. Such cases have not arisen in India, 


where it would seem that a partner cannot be excluded with 





LL LTE 





1 L. R., § Ch. D., 807 [1878]. Hart, 6 H. L. Ca, 633, at p. 657 
5 Ag io ie 8 Prendergast Turton, 1 Yo. 
per Lord Chelmsford. 5 ‘i 
Oe ali Jemi, L. R.. 18 Ch. D, & Col, 98; 13 L. J. (Ch), 268- 
660 [I [1844]. 
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out an order of Court,' or a dissolution of the partnership * 
and it is sufficient to say that, should such cases arise here, 
an intention on the part of a partner to abandon an under- 
taking will probably be presumed from his conduct and course 
of dealing.’ 


SECTION 6. Election and Estoppel as between Partners. 


Certain equities arise between partners inter se which were The doc- 
trines of 
considered in the recent case of Law v. Law* in the Court of estoppel 


Appeal in England. There William agreed to sell his inter- and election 
ests to his brother James in July, 1900, for £21,000 and re- ro le 
ceived half the money. He then discovered that there were Partners. 
certain ‘‘ concealed assets,’’ and on the 22nd January, 1901, Sale of in- 
sued James for damages for misrepresentation and for dis- oaa S 
covery, alleging facts which would give rise in equity to a to another. 
rescission of the Contract of Sale. Subsequently in February - ~ 
he agreed to a consent order, and received £3,550 in discharge ~ 
of all claims. It appeared, moreover, that on the 18th 
January, William accepted the balance of the purchase- 
money, four days before the writ in the action for damages 
issued. 

Cozens Hardy, L. J., delivering the judgment of the Court ~ = 
of Appeal observed ê :— 

‘It is clear law that in a transaction between co-partners ‘Duty of one 

for the sale by the one to the other of a share in the partner- Pilte 
ship business, there is a duty resting upon the purchaser who oe he 
knows, and is aware that he knows, more about the partner- 
ship accounts than the vendor, to put the vendor into pos- 
session of all material facts with reference to the partnership 
assets, and not to coneeal what he alone knows; and 
that unless such information has been furnished, tle sale 


is voidable and may be set aside: See Maddejord v. 








Austwick.’’ ° * 

d Contract Act (IX of 1872), s. 253. 8 Ib., s. 252. - * 
(9). + 1905. 1 Ch., 140. tikes 

2 Contract Act "(X of 1872), s. 253 5 Ib., p. 157. Eo Sr 
(7). 5 1Sim., 89; "27 R. R., BB oc E 
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The learned Lord Justice then assumed that this sale could 
Mav * 
otal t have been set aside, and found that William ascertained that 


fall rights 
— will be brought his suit, and before settlement had oo that 
a a there were still further partnership assets. ‘Under these 


hot induced circumstances ft was of course open to William, if he chose, 
by misrepre 


§ sentation. not to insist on his full rights. . . and to come to a settlement. 
. And this is what he did . . . He deliberately made his 

election, and by that election he is bound: See Clough v. 

London & North-Western Ry! . . . He was not induced 


by any statement or assurance on the part of James or his 
advisers that there were no other suppressed assets. `` 
ee His Lordship proceeded to point out further that the case 
inthe posi. against William did not rest solely on the above facts: 
tion of di- `“ Tn point of fact, William, with knowledge that the sale 
may be es might be upset or that damages might be recovered, de- 
ae 9 liberately postponed proceedings with that view until after he 
benefits. had obtained payment of the balance of the purchase-money, 
to which he had no title except on the footing that the sale 
was not to be set aside. It is now too late for William to repu- 
diate the contract of which he thus deliberately secured the 
benefits. `` i ~ 
‘* It has been strenuously argued that the duty resting on 
the purchasing partner continued in full force and effect up 
to and after the settlement of the action, so that James could 
not rely upon a binding election by William unless and until 
full disclosure had been made. We know of no authority 
which supports this proposition, and it seems to us to be con- 
trary to principle. It seems impossible to hold that under 
such circumstances as existed here, William could not, if he 
chose, Jome to a binding settlement or compromise, or make a 
binding electiom not»to rescind without full disclosure by 
James.” - 
In the above instructive case the representatives of the 
nal partn | juities above dis- 
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Section 7. Notice of Retirement. 


In Chundee Churn Dutt v. Eduljee Cowasjee,' the question 
of sufficiency of notice? was much discussed. It was there 
held that the Official Gazette in Calcutta does not occupy the 
same position as the London Gazette, the latter being the usual 
and almost invariable mode of advertising new partnerships, 
dissolutions of partnership, and similar news; whereas the 
Calcutta Gazette deals principally with official matters, and has 
little circulation in the commercial world. The court held 
that the question of sufficiency of notice, whether publie or 
otherwise. was one rather of fact than of law ; that it might 
be a question of law, to what sort of notice any particular 
customer or class of customers is entitled; but how far in 
each case such notice may have been actually given is gener- 
ally a question of fact. That in the case of old and known 
customers of the firm an express or specific notice by circu- 
lar or otherwise should be given; but as regards the general 
public (specific notice being impossible), the most effectual 
public notice which can reasonably be given is sufficient ; 
and what is sufficient public notice must depend upon cireum- 
stances, upon the locality, and whether there are any and 
what newspapers in circulation there, or upon what are the 
usual means of giving public notice in the neighbourhood.’ 

In the above case Section 264 was considered, and various 
explanations of its meaning suggested.* The court held 
that it was not an exhaustive exposition of the law. In Rama- 
sami v. Kadar Bibi*® the case of a dormant partner came 
before the Madras Court. The plaintiffs were not old custom- 
ers, and the court held that it would lie upon them to aver 
and prove that they commenced dealings with the firm on 








1 8 Calc., 678 (684) [1882], Garth. Act IV of 1882, s. 93 (c). 


C.J., and White, J. 8 Lindle i 
| : i y on Partnership, 7th ed. 
2 ** Persons dealing with a firm 249—251. $ oe 


. 


will not be affected by a dissolution, # See per Garth, C. J., in Chundi 
jee, S 


of which no public notice has been Churn Dutt v. Eduljee Co 
given, unless they themselves had Calc., 678 (683, 4) [1882]. | 
notice of such dissolution. > Con- 5 9 Mad.,.492 [1886]. 


tract Act (IX of 1872), s. 264. See m 
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the strength of their belief that defendant No. 1 (a Mahome 
dan lady) was a partner. `“ The retirement of a dormant 
partner,’ said Collins. C. J., ** is an exception to the usual 
rule that a partner's agency ends by notice,' and it was not 
averred that appellants knew defendant No. 1 to be a dor 
mant partner. notwithstanding that her name did not appear 
in the designation of the firm. An old customer might pos- 
sibly be supposed to have known the fact, but there would 
be no such presumption in the case of a new customer. `’ 


I See Lindley on Partnership, [1832]; Evans v. Drummond, 4 Esp.. 
7th ed.. 244, 245; also Carter v. 89 [1801]. there referred to, and 
Whalley. 1 B. & Ad., 11 [1830]: Western Bank of Scotland v. Needell, 
Heath v. Sansom. 4 B. & Ad., 172 I F. & F., 461 [1859]. distinguished. 


Fa” 
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Matters of Contract or Agency. 


Most of the cases of estoppel dealt with in this chapter are 3 
cases of contract or agency. 
The principle of estoppel by conduct applies to Corpora- Estoppel by 


tions as well as to individuals. 


A Corporation is bound as “44t 


much as an individual by the wrongful acts of its servants, 


and the result of misrepresentations by an agent is the same 


in the case of a Corporation as in the case of an individual.! 


SECTION 2. 


Illegality negatives Estoppel. 


But a distinction must first be drawn as to whether the No estoppel 


where con- 


matter in suit is within the scope of the general powers of tract is 
the Corporation or ultra vires of those powers. Companies foreign to 


purposes of 


may be bound by contracts entered into on their behalf for incorpora- 


purposes which have been treated as within the objects of tion: 


i We is 
their Acts, or by a continued course of dealing in relation to “ ee 
their shares, but contracts foreign to the purposes for which : aaa 
a Company has been established will not bind it. Such — ; sae Aide 
ee Maan PmE Er A en Sr o Boas 

L Eastern Counties Railway Co. v. 316 [1872]: In re Great Oceanic ie ee = 
Hawkes, 5 H. L. Cas., 331 (376) Telegraph Co., L. R., 13 Eq., 30 oe 
[1855]; Houldsworth v. City of [1871]. The right of a Corporation e A 
Glasgow Bank, L. R., 5 Ap. Cas., to use for a wrong is in general the i 


317 (331) [1880]. A person may, by 
estoppel, become a Director of a 
Company. See The York Tramway 
Co. v. Willows, L. R., 8 Q. B. D., 
685 [1882]; In re British and Ameri- 


can Telegraph Co., L.R., 


14 Eq., 


same as that of a naturil person. 
See South Hetton, &c., Co. v. North- 
Eastern News Association, L. R., 
"$4, 1 Q. Bi 33a: i 
2 p R Counties Railway Co. v. Sa 
„Hawkes, 5H. L. Cas., 331 (381) [1855] w cao ee 
r o RS = ae 
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contracts are prohibited by implication, since they would 
result in an application of the funds for a purpose unconnected 
with the purpose of incorporation. ! 

In re the Companies Acts, ex-parte Watson * illustrates the 
above principle. There one Watson had advanced money 
to a Building Society upon the security of the promissory 
notes of the Directors. The Society as then constituted had 
no borrowing powers, but subsequently acquired borrowing 
powers, when the representative of Watson received from the 
Directors a deposit note under the seal of the Society for the 
amount due, stating the sum to have been lent on the date 
of the deposit note. In a claim by the representative to 
rank against the assets of the Society, the court held that 
there was no estoppel against the Society to dispute the valid- 
ity of the deposit note, it being well established that a cor- 
porate body cannot be estopped by deed or otherwise from 
shewing that it had no power to do that which it purports to 
have done*; and that the deposit note had been given in 
discharge of an invalid debt. It made no difference that the 
parties acted in perfect good faith. ‘“ They are bound by 
the law, though they did not understand it.’’ And persons 
dealing with a Corporation having limited powers of borrons 
ing are put upon enquiry whether that limit is being exceeded.” 

In Blackburn and District Benefit Building Society v. Cun- 
liffe, Brooks æ Co., it was held that Directors by assenting 
to entries in a banker’s pass-book which, as between indivi- 
duals sui juris, would have established the payment of the 
sums borrowed, could not bind a Society which had 
borrowed money, and that the acts of the Directors were 
not to be considered the acts of the Society. 








1 Mayor of Norwich v. Norfolk Charnwood Forest Railway Co., L. R., 


Railway Co., 4 El. & Bl., 397 (413) 18Q.B.D., 714 [1887]. 
[1855]. fee Attorney-General v. 3 See Fairtitle v. Gilbert, 2 T. R., 
Great Northern Railway Co., 1 Dr. 169 [1787]. 


& Sm., 154 (159, 160) [1860], where + See Chapleo v. Brunswick or 


the reason is well stated. ing Society, L. R., 6 Q. B. 
2L. R., 21 Q. B. D., 301 [1888]. (1881). 
See British Mutual Banking Co. w.. 6 22 Ch. D7, 61 (70) (1882). 
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The rule may be stated in another form, namely, that No estoppel 
there can be no estoppel in the face of an Act of Parliament.) ṣ5%i0st an 
The cases of Hill v. Manchester and Salford Waterworks Co.* ment. 
and Horton v. Westminster Improvement Commissioners ® 
were cases of estoppel by deed, the defendants being held 
estopped by their own solemn acts from denying that cer- 
tain sums were lent them by the plaintiff. It seems, how- 
ever, to be clear that they might have opened the estoppel 
by shewing that the bonds were inconsistent aaa the statutes 
under which they professed to act.* 

The principles are well stated in Madras Hindu Mutual The illega- 

Benefit Permanent Fund v. Ragava Chetti è where many of the tee 
authorities are reviewed. The defendants were not estopped °*tPPe!- 
_ from setting up the plea of illegality either by a previous 
order of winding up or by the attornment of their predecessor 
in title. The liquidator’s suit was dismissed without costs 
as the defendants were representatives of their father who 
was a party to the illegality. 

If the undertaking is within the general scope of the powers Agency- 
of the Corporation the question is generally one of agency, 
and the rule of estoppel by conduct may apply. If the other | - 
contracting party had no notice of irregular acting on the 
part of the Corporation, the defence of irregularities and the 
omission of requirements is not open to the Corporation. 
The case is sometimes strengthened by some representation 
on the part of the Company to the effect that the contract _ 
conforms to the requirements of law.* The doctrine of part- Past gok 
performance applies where a Corporation has allowed a party pear 
with whom it is dealing to perform his share of an agreement, 
and by the acts of its servants has permitted the agreement 
to pass from the executory stage to that of a complete or 


æ 





a o 
— — ee e eee 





e 
l See Barrow’s case, L. R., 14 8 7 Exch., 780 [1852]. / 
Ch. D., 441, per Bacon, V. C.; +4 See per Baron Parke. 2 B. & Ad., 


Fairtitle v. Gilbert, supra ; and as to =e [1831]. i 

public matters see MacAllister v. 5 19 Mad.. 200 [1895]. 

Bishop of Rochester, L. R., 5C. P-D}, 6 Bigelow on Estoppel, 5th ea, 
194 (203) [1880]. 461—470. 


2 2B. & Ad., 544 [1831]. = E a 
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executed contract. Where there has been part-performance 
on the one side or ratification on the other, and a Corporation, 
having taken the benefit of an agreement, seeks to repu- 
diate it on the ground of irregularity, such attempted repudi- 
ation amounts to a fraud, which a Court of Equity will not 
suffer to prevail.’ 

The Indian cases afford little assistance, but the Indian 
Companies Act (VI of 1882)? reproduces the English Acts," 
and the same estoppels may arise. These may be briefly 
noticed under the following heads :— 

SECTION 3. As to Membership and Retirement. 

(i) A person may, by estoppel, become a member of a 
Company, although the conditions precedent to 
his being made a member have not been formally 
observed, where he has acted as a shareholder, 
and the Company, by their acts, have treated him 
as such. 

(ii) Similarly, a person who has not formally retired 
from membership may, by estoppel, cease to be a 
member where the Company have ceased to re- 
cognise him as a member, and where, by his con- 
duct, he has evinced an intention to retire. 


In the above instances the general rules as to estoppel by 
conduct will apply against either the Company or the share- 
holder, the Company being precluded from denying that he 
is a member, or that he has ceased to be a member, and the 
shareholder being estopped from denying or asserting his 
membership, as the case may be.* 


—— 


$$ aaa 


l See Melbourne Banking Cor- 
poration v. Brougham, L. R., 4 Ap. 
Cas., 156 (169) [1878]. See Mayor 
of Kidderminster v. Hardwick, L. R., 
9 Ex., 13 (18) [1873] ; Ecclesiastical 
Commissioners v. Merral, L. R., 4 
Ex., 162 [1869]; Wood v. Yate, 2 
B. & P. (N. R.), 247 [1806] ; Fish- 
monger’s Company v. Robertson, 5 
M. & Gr., 131 [1843] ; Copper Miners 


of England v. Fox. 16 Q. B., 229; 
20 L. J. (Q. B.), 174 [185Ħ], as to 
part-performance and ratification. 

2 Repealing Act X of 1866. 

3 25 & 26 Vict., c. 89; 30 & 31 
Vict., c. 131 ; 40 & 41 Vict., c. 26. 

# See Lindley on Companies. 5th 
ed., 43—57. 421, 757, where the 
subject is minutely examined. 


_ itself has recognised such transfer and others have acted on 
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Some of the leading features of the subject are discussed Bombay 
by Westropp, J., in the Bombay cases presently to be noticed, see 
where also the English decisions prior to 1867 are observed 
upon.! 

“Members are defined to be the subscribers of the Memo- Definition 
randum of Association, and every other person who has agreed eit 
with the Company to become a member and whose name is 

entered on the register.* 

The estoppel against individuals may be illustrated by Between in- 
numerous cases. The payment of calls, the signature of A ae 
proxy by a purchaser of shares informally transferred,* notice panies. 
of the sale given to the Company by a purchaser °—have 
been held under certain circumstances sufficient. The non- 
execution of the Company’s deed of settlement has been 
held a defence even where calls were paid.” 

Neither can a Company, as against members, avail itself of 
informalities in the transfer of shares where the Company 








the faith of it’; even where shares have been improperly 
issued they may be treated as existing where a shareholder 
8 3 
has acted upon them. | P 
Pe E a EE EES a 
l In re East Indian Trading and Union Railway v. Daniel, 2 Q. B.. 
Banking Co., 3 Bom. H. C. (O. C.). 281 [1841]. 
113 [1866]; In re Mercantile Credit 6 Irish Peat Co. v. Phillips, | 
and Financial Association, ex-parte B.&Sm.,598(1861]. See Waterford. 
Dalvi, 3 Bom. H. C. (O. C.). 125 «Wexford, &c., Railway Co. v. Pidcock. 
[1866]. 8 Ex.. 279 [1853]; Carmarthen 
2 Indian Companies Act (VI of Railway Co. v. Wright, 1 Fos. & Fin.. 
1882), s. 45. 282 [1858]. See also Coleman’ s case, 
3 Burnes v. Pennell, 2 H. L. Cas.. 1 DeG. J. & Sm., 495 [1863]. — 
497 [1849]. 1 Taylor v. Hughes, 2 Jo. & Lat., 


. * Sheffield and Manchester Railway 24 [1844]; Bush’s case, L. R., 6 
Co. v. Woodcock, 7 M. & W., 574 H.L., 37, and L. R, 6 Ch. Ap., 246 
[1841]. See also Cheltenham Railway [1870]; Grady’s case, 1 DeG. J. & 
Co. v. Daniel, 2 Q. B., 281 [1841]; Sm., 488 [1863]; Bargate v. Short 
Birmingham, Bristol, dc., Railway ridge, 5 H. L. Cas., 297 [1855]: 
Co. v. Locke, 1 Q. B., 256 [1841]; ` Straffon’s# Executor’s case, 1 DeC. 
London Grand Junction Railway v. M. & G., 576 [1852]; Lanels case. = 
Graham, 1 Q- B., 271 [1841]; Crom- 1 DeG. J. & S., 504 [1863 © = 
ford & High Peak, Railway Co. v. Rips 

ye See 





Lacey, 3 Y. & J., 80 [1829]. 
4 Cheltenham & Great Western 


s. 
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Where, however, there has been a mistake through igno- 
rance, and a Company has registered an improper transfer, 
but not so as to induce others to act upon it, no estoppel 
arises. It is, 
fide purchased shares on the faith of a Company’s registér 
om certificate. ' 


of course, otherwise where persons have bond 


As between a creditor of the Company and a person who 
is sought to be treated as a member, the rule of conduct oper- 
ates to create an estoppel where a person not a shareholder 
has been treated by the Company as if he were one, but does 
not operate so as to prevent a creditor from proceeding against 
a shareholder, though not formally. retired, has been 
treated as having done so by the Company’s servants.” 

The Indian case-law on the subject remains to be noticed. 

In re East Indian Trading and Banking Co Jamnadas 
Savaklal’s case, and the-following case, decided before the 
Act, are nevertheless valuable, as the 
English cases are examined and followed. In the first case, 
one Jamnadas, the allottee of 25 shares in a Company regis- 
tered under Act XIX of 1857, signed the Memorandum and 
Articles of Association, and paid the first call on the 28th 
September 1863, on which day he sold the 25»shares to 
Bhagvandas, the Chairman of the Company. Bhagvandas 
had made an arrangement with Pranjivandas, another Direc- 
tor, and two other persons who were members of the 
firm of Bhiku Babaji & Co.; the Managing Agents of the 
Company, to buy 2,800 of the ala s shares, expecting 


who. 


Indian Companies 











case, L. R-, 9 Ch. Ap., 1 (18731. L. R., 5 ae 111 {1870}. 

See contra „Bank of Hindustan v. 2 Lindley on Companies, 5th ed., 

Alison, L. R., § C. P.. 54, 222 54; Moss v. Steam Gondola Co., 17, 
[1870]. C. B., 180 [1855] ; Bailey v. Universal 

” 1 See Simm v. Anglo-American President Life Assocn.,1 C.B.(N.S.), 


Telegraph Co., L. R., 5 Q. B. D., 
188 [1879]; Hare v. L. & N.-W. Ry. 
Co., Johns, 722 [1860]; Shropshire 
Union Ey. Co. v. The Queen, PE R., 

7 E. & I., Ap., 496 [1875]; Ward 
S.-E. Ry. Co.,2 E. & E., 812 [1860] ; 
Bahia & San Eanna Ry. Co., L.R., 

3 Q. B., 584 [1868] ; Hari v. Pedah, 


* 


557 [1857]: Bosanquet v. Shor 
_4 Ex.,- 699 [1850]; Shortridge v. 
eee 16 Beav., 84 [1852]; 
gate v. Shortridge, 5 H. L. Case, 
a [1855]; Taylor v. Hughes, 2 Jo. 
& La., 24 [1844]. _ 
3 3 Bom. H. C. (0. C.), 133 [1866]. 
+ L. R., 3 Eq., 86 [1866]. 


* 
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that the market would rise. Upon these shares being di- 
vided, the 25 shares bought from Jamnadas came into the 
hands of Bhagvandas. The two other Directors were igno- 
rant of the joint purchase. Bhagvandas obtained a certi- 
ficate for the 25 shares, certifying that Jamnadas was a share- 
holder, and paid the second call, but the shares were never 
transferred to his name on the register. The Articles of Asso- 
ciation required the consent in writing of the Directors before 
a transfer could be made. Jamnadas having applied to have 
his name removed from the list of contributories, and the 
names of Bhagvandas’s trustees substituted, Westropp, J., 
held upon a review of the authorities that the unauthorised 
acts of Bhagvandas could not bind the Board, and that Jam- 
nadas was liable as a contributory. ‘‘ Adopting the lan- 
guage of Lord Romilly in White’s case,’’'! observed Westropp,. 
J., ‘‘ I may say—‘ Here the transfer takes place in September 
1863. and the winding up order is not made till 1866, and 
there is no quarrel. There is nothing to stop the registration 
of the transfer ; why does not the vendor compel the pur- 
chaser to register the shares? He could have done so; but he 
has taken no steps for that purpose ; and assuming,’ a point 
upon which I express no opinion, ‘ that the purchaser is bound 
to make good to him the price of the shares, and to indem- 
nify him from all consequences, that is relief to be sought in 
a suit between those two persons. Butin the case before me, 
I have to regard the rights and condition of the shareholders 
themselves. How are the shareholders of the Company affect- 
ed? They say, you were bound to let us know what was 
the state of the Company at the earliest period, and as you 
have not thought fit to do so, but have held your peace for a 
period of three years and done nothing whatever, you can- 
not complain now; and we insist upon having you on the 
list of shareholders, you not having taken any step to enforce 
your right to get the transfer made.’ ”’ 

In re ee Credit and E nanciát Association, 
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Acts ' relating to the neglect by a Company to register the 
transfer of its shares. The Company purchased certain of 
its own shares in scrip, but no transfers were executed by the 
vendors, and the shares continued to stand in the vendors’ 
names. The Company having, by their conduct before ani wae 
after the purchase, estopped themselves from taking By 
advantage of their own neglect to register themselves as the <3 
holders, it was held that the name of the Company should be 
substituted for the names of the vendors. Westropp, J.. 
having examined the authorities. none of which in his opin- 
ion went so far as in the case before him it was necessary to 
go, held, not without some hesitation, that the Company 
could not take advantage of their own neglect, or that of — 
their officers, in nòt registering the shares in the name of the 
Company, so as to make the original allottees liable. 

Anandji Visram v. Nariad Spinning and Weaving Co., though 
not expressly so decided, appears to go upon the ground of 
estoppel. The defendant took shares upon the faith of a 
document purporting to be the memorandum of association. 
The document actually registered, however, contained 4 
material variance, a provision empowering the Company to 
subdivide its shares by special resolution.’ Westropp, ©. J-. 
and Sargent, J., held that, even if the provision was illegal. 


its effect was to alter the position of the defendant, and the A 
Company were not entitled to treat him as a member. i 

Bank of England v. Cutler a case of false personation of 
the registered holder where transfers were effected under a a 
forged signature and the purchaser acted bond fide, the bank : 
were estopped from treating the transfer as a nullity. 3 









In Michael Macauliffe v. Charles Wilson* the Judicial Com- 
mittee held that the issue of a false balance-sheet, and of a 
false report by the Directors, and the payman of dividends A = 


i sie E £ 


1 XIX of 1857, VII of 1860. turing Co. v. Munchershaw Barkers Som 


= 1 Bom., 320 [1876]. See Guzerat Wadia, 13 Bom., 415 1889], as à 
Spinning, &c.. Co. v. Girdharlall signature of duplicate i »morandurn s 
> 5 Bom., 425 [1880]; of Sapa = } 
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out of capital did not, upon the evidence, establish the fact 
that the plaintiff was induced to purchase shares by the ven- 
dor’s false representations, regard being had to the purchaser’s 
own knowledge of the bank’s affairs. 

In In re Moore Brothers & Co., Ld., statements in a pros- 
pectus were held insufficient to charge directors who were 
not placed on the register.! 


SECTION 4. As to the Register. 


(i) A Company is not necessarily estopped as against a 
registered transferee of shares from denying that 
he is a shareholder.” 

(ii) A person whose name has been registered may or may 
not be estopped from denying that he is a share- 
holder. 


The register is only prima facie evidence as to who the mem- 
bers are, and either the Company, or persons whose names 
appear on the register, may show that it is inaccurate or im- 
perfect. If there is a valid contract to take shares, the person 
so contracting may be placed upon the register ; but if there 
is no binding contract, it is open to him to shew that his 
name was placed on the register without authority, unless by 
laches he has forfeited his right to repudiate the shares.* 

On a refusal to register, the remedy is to apply under Sec- 
tion 58 of the Companies Act to have the register rectified. 
See ex-parte Gilbert® and Sree Mohant Kishore v. The Coim- 
batore Spinning æ Weaving Co.’ where a Company was held 
not to be estopped by Section 115 of the Evidence Act from 


ai = m zA - a vic he 
L 1899. 1 Ch.,626. See Markham + Oakes v. Tirgi ie R28., 


& Darter’s case, 1899, 2 Ch., 481 4325[1867]. See Inre National Bank 
(C. A.) as to the effect of a contract, of Wales, 76 L L: J. (Ch.) 290 [1907], 
vide § 25 of the Companies Act, 1867. where one infant having transferred- 

2 Shropshire Union Co. v. Ander- shares to another, the delay and 
son, 3 Ex., 401 [1849]; Waterford, laches of the liquidator was held to 
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Ex., 269 [1853]. the transferee. Pe es: 


3 Indian Companies Act (VI of 5 16 Bom., 398 egg 
1882), s. 60. See "Lindley on Com- 6 26 ai 79 [1902]. 
panies, 5th ed.. 60, 106—108. 
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denying that the shares were the property of a Mutt or reli- 
mous endowment. 

In the same way a Company having by mistake rêgistered 
an invalid transfer is not estopped by its register from repu- 
diating the transfer as against the transferee.! 

But it may be otherwise where persons have acted on the 
faith of the register, and it becomes necessary to examine next, 
in connection with his subject, the case of certificates of shares. 


Section 5. As to the Issuing of Certificates of Shares. 


Companies issuing certificates, under their common seal, 
of stock or shares held by any member of a Company, such 
certificates being prima facie evidence of the title of the mem- 
ber to the shares therein specified,* are estopped against 
persons advancing money, or buying upon the faith of such 
certificates, from denying their accuracy where such persons 
have sustained loss thereby,* although the certificate may 
have been procured by forgery or fraud.* 

The ground upon which the decisions proceed is that where 
there is a statutory duty to keep a correct register of shares, 
and the Company, by issuing certificates purporting to specify 
the holders of shares and their interests as shewn by the 
register, arm the holders of shares under a forged transfer with 
the means of holding themselves out to purchasers or vendors 
as the true holders, the Company is estopped from contest- 


ing the accuracy of the register or certificate. 
a o 


The represen- 


——— 


Co., L. R., 13 Q. B. D., 103 [1884], 
where the Company’s seal was 


| See Simm v. Anglo-American 
Telegraph Co., L. R., 5 Q. B. D., 


18$ [1879} 

% Indian Companies Act (VI of 
1882), s. 54, Table ** A,’’ Art. (2). 

5 See Simm v. Anglo-American 
Telegraph Co., L. R.. 5 Q. B. D., 
188 [1879}. 

* Bahia v. San Francisco Ry. Co., 
L. R.. 3 Q. B., 584 [1861]; Hart v. 
Frontino, L. R., 5 Ex., 111 [1870]; 
Shropshire Union Ry. Co. v. The 
Queen, L. R., 7 E. & I., Ap., 496 
[1875]; Shaw v. Port Phillip Mining 
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fraudulently affixed by the Secretary 
to a certificate in favour of himself. 
and the signature of one of the Direc- 
tors was forged. See as to the estop- 
pel upon a Corporation by reason of 
the negligence or fraud of its servants. 
Mayor, &c., of the Staple of England 
v. Governor of Bank of England, 
L. R., 21 Q. B. D., 160; and other 
cases cited below. See an article 
on Certificates, and Certification, 


Law Times (p. 358), Aug. 19, 1893. 
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authorities are collected in the Bombay case of RINA SS 
v. New’ Mofussil Co., cited later on.? | 

In the case of In re Bahia and San Francisco Railway Co. ,* Case of pur- 
certain brokers having in deposit five share certificates be- Chana He 
longing to a registered holder T, fraudulently transferred the po anus e 
shares to S and G, and deposited a forged transfer, togëther obtained by 
with the certificates, with the Secretary of the Company, '®"+ 
who in the usual course of business after writing to T and re- 
celving no answer, registered the transfer and substituted 
the names of S and @ for that of T, furnishing to S and G 
certificates to the effect that they were the registered holders 
of five shares. The shares in question were transferred 
through brokers on the Stock Exchange to A and B for value, 
and their names were registered as the holders, share certi- 
ficates being handed to them. T’s name having been ordered m 
to be restored to the register by rule of court, a special ~ 
case was stated to determine whether the Company was 
liable to pay damages to A and B. Under the Statute 25 
and 26 Vict., c. 89, the Company were required to keep a 
register of its members with full particulars, and it was pro- 
vided by the statute that a certificate under the common seal 
of the Company specifying stock or shares held by a member Sa 
should be primåâ facie evidence of the member’s title, and the ; 
register was declared to be primd facie evidence of the par- 
ticulars therein inserted. The Court of Queen’s Bench* gave 
judgment in favour of the claimants upon the principle of ; = 
Pickard v. Sears® and Freeman v. Cooke’ holding that they ages F 
were entitled to be placed in the same position as if the shares — — | 
they purchased had been good shares, the measure of dam- 
ages being the market-price of be shares or a reasonable 
a oe ae to be fixed by a jury.’ 


1 See Lindley on Companies, 5th 5 6A. & E., 469 [1837]. ore 
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But in order to generate an estoppel, it must be clear that 
the person alleged to have suffered loss has acted on the faith 
of the validity of the certificate or of the registration. 

[In Simm v. Anglo-American Telegraph Co.,' one Phillips, 
clerk to Coates, who was the owner of stock in the defendant 
Company. forged a transfer of the stock, and Burge became 
the ultimate buyer. Burge sent this transfer to the Company, 
who registered it after making enquiries of Coates, which 
were intercepted by Phillips. Subsequently Simm accepted 
the stock as trustee for Burge subject to any lien the National 
Bank might have thereon. The Company registered Simm 
as transferee of the stock and issued a certificate to him. The 
Bank made advances to Burge upon the security of the stock, 
which were repaid before action brought. The forgery by 
Phillips having been discovered. Coates claimed to be the 
proprietor of the stock, and the Company refused to recog- 
nise Simm. Simm and Burge then brought an action against 


the Company for wrongfully representing that Simm was 


general; and it is a declaration by 
the Company to all the 
that the person in whose name the 
certificate is made out, and to whom 
it is given, is a shareholder in the 
Company. and it is given by the 
Company with the intention that 
it shall be so used by the person to 
whom it is given, and acted upon 

the sale and transfer of shares.” 
“The first thing the Company 
would have to do,’* said Blackburn, 
J.. ** when the transfer was tendered 
to them, would be to enquire into its 
validity . . . If they have been de- 


world 


eeived, and the statement is not 
perfectly true, they may not be 


guilty of negligence, but the Com- 
pany, and no one else, have power to 
enquire into the matter; and it was 


certificates, see further Tomkinson v. 
Balkis Consolidated Co., L. R., 2 
Q. B.,’91, 614, distinguishing Bishop 
v. Balkis Consolidated Co., L. R., 25 
Q. B. D.. 512 [1890]. explaining 
Derry v. Peek, L. R., 14 Ap. Cas., 
337, and referring to the previous 
cases. This case was affirmed by 
the House of Lords ; see Balkis Con- 
solidated Co. v. Tomlinson, 1893, 
A. C., 396, where the authorities are 
fully discussed. See also McKay's 
case, 1896, 2 Ch., 757. Longman v. 
Bath Electric Tramways. Ld., 1905, 
2 Ch., 646. 

1L. R., 5 Q. B. D., 188 [1879]. 
But in Foster v. The Tyne, &c., Qo.. 
63 L. J., Q. B., 50 [1893], it was 
held per Collins, J., that the issuing 
of dividend warrants did not amount 
to a representation of the trans- 
eree’s title, though this would seem 

be a stronger circumstance than 
the merely ministerial registration 
in Simm’scase. | 
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the registered holder of the stock, and as such had title to 
transfer and sell the same, and for the recovery of the 
purchase-money of the stock or the dividends thereon. 
They contended that Simm as trustee for the Bank had ac- Simm v. 
quired a title by estoppel against the Company, the Bank angan 
having advanced money to Burge on the faith of the trans- fe an 
fer to Simm; and that the Company, having registered pest pe 
Simm ’s name and issued a certificate to him, could not refuse 
to recognise his title. Lindley, J., held that, there being no 
negligence on either side, and a statutory duty being imposed 
upon the Company to keep their register correct, and look 
after the transfers between innocent parties, the loss must 
fall upon them. The Court of Appeal ' reversed this decision 
on the ground that, although Simm might have acquired a 
title by estoppel had the Bank incurred loss on the faith of the 
certificate issued to him, that title ceased when the loan was 
paid off, and no estoppel existed in favour of Burge, he having Irregularity 
acted upon the faith of the forged transfer and not wpon any par $3 
representation by the Company. He had, in fact, induced the 
Company to recognise his nominee as the holder, and there- 
fore no action would lie. 

In Rivett Carnac v. New Mofussil Co. the plaintiff's ven- Pucca 
dor had no title because a previous transfer of the shares had Bisel 
been forged. According to the practice in Bombay the 
transfer deeds were brought to the purchaser and were 
lodged, together with the share certificates, in the office of 
the Company, who then issued a pucca receipt addressed to 
the plaintiff, who then paid for the shares. Jenkins, C. J., 
held that the pucca receipt implied no more than ‘‘ certifica- 





1 Bramwell, Brett and Cotton, L. R., 1893, 1 Ch., 618, where a certi- 
L. JJ., referring to In re Bahia and  ficate, though not a warranty of title 
San Francisco Ry. Co., L. R., 3Q.B., upon which the purchaser could main- 
584 [1868]; Hart v. Frontino, hs tain an action against the Company. 
Gold Mining Co., L. R., 5 Ex., 111; was held to estop the Company from 
and distinguishing Knights v. Wiffen, disputing his right to be registered. — 
L. R., 5 Q. B., 660. George Whitchurch, Ld. v. Canara Ban's 





2 26 Bom., 54 [1901]. See In re 1902, A. C., 117. RE Ee ge an 
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tion ` within the meaning of the decision in Bishop v. 
Baltis Co., Ld..' and Balkis Consolidated Co. v. Tomkinson.* 
observing :— ; 

** A purchaser can completely protect himself by calling 
for his vendor `s share certificate. for by so doing he will bring 
himself within the protection of the Bahia case.’ On the 
other hand if we were to accede to the plaintiff's argument 
we should be putting a pucca receipt on a level with the 
share certificate given under the Company’s seal . . . I do 
not think the estoppel claimed is established. ` 7 

A share certificate is not a negotiable instrument or a war- 
ranty of title on the part of the Company issuing it.* 


Section 6. As to Debentures irregularly issued. 


Webb v. Herne Bay Commissioners is an illustration of 


the principle. There the plaintiffs sued upon certain deben- 
tures issued by Commissioners appointed under a local Act. 
The debentures were issued in payment of bricks supplied 
for the construction of buildings necessary for the purposes 
of the Act by one Halket, who, being a Commissioner himself, 
was prohibited under the Act from entering into the contract. 
Halket parted with the debentures to the testator of the plain- 
tiffs, who were therefore in the position of assignees of the 
original holder, and were ignorant of any illegality in the 
transaction. E a case stated, the Court" of Queen’s 





-=æ e — — —  —— —— 


I L. R., 25 Q. B. D.. 512 (1890). Ch., 833, as to Secretary`’s duties, 
2 [1893] Ap. Cas., 396. where transfers of shares having 
3 L. R., 3Q. B., 584 [1868] supra. been lodged with a Company's 
p- 259. Secretary without the certificates 


+ Longman v. Bath Electric Tram- for shares, the Secretary fraudulently | 
ways. Ld., 1905, 1 Ch., 646 (665). certified upon the transfers that 
The Secretary of a Company does the certificates for the shares were 


not, when giving a transferee of in the Company’s office. It was _ 


shares the usual receipt for the trans- held that the Company were not 
fer upon its being lodged for registra- estopped from showing that the 
tion, thereby bind the Company ‘proposed transferor had no shares to 
either to recognise the isferee’s transfer. 

title to the shares or to issue the 5 L. R.,5Q. B., 642 [1870]. = 
corresponding share certificate. 6 Cockburn, C. J... Blackburn. _ 
See Diron v. Kennaway, 1900, 1 Mellor, and Lush. JJ. — oe. 
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Bench held that the Commissioners knew from their Act 
that the mortgages so executed might be transferred to other 
persons On the faith of the matters stated in them, and the 
plaintiffs were, therefore, entitled to have the funds of the 
Commissioners applied in payment of the interest due on the 
debentures, as required by the Act of incorporation. 

The learned Judges in that case rest their judgments upon 
the general doctrine of estoppel as laid down in Jn re Bahia 
and San Francisco Ry. Co.' and the earlier cases. The Com- 
missioners, having stated on the face of the debentures 
that Halket had lent money for the purposes, and upon the 
credit of, the Commissioners, were estopped from denying 
the truth of that statement as against his bond fide transferees- 

In the case of In re Romford Canal Co.* the estoppels aris- 
ing against Companies in respect of debentures irregularly 
issued are thus summarised: ‘‘ Where a Company have 
power to issue securities, an irregularity in the issue cannot 
be set up against even the original holder, if he has a right to 
presume omnia rite acta: Fountaine v. Carmarthen Railway 
Co If such security be legally transferable, such an irregu- 
larity, and à fortiori, any equity against the original holder, 
cannot be asserted by the Company against a bond fide trans- 
feree for value without notice: Webb v. Commissioners of 
Herne Bay.* Nor can such an equity be set up against an 
equitable transferee, whether the security was transferable 
at law or not, if by the original conduct of the Company in. 
issuing the security, or by their subsequent dealing with the 
transferee, he has a superior equity: In re Agra and Master- 
man’s Bank In re Blakely Ordinance Co.’ Dickson v. 


Swansea Vale, &c., Co.’ There remains the present case, in in pee | 
which I must treat the parties as equitable transferees only of Co. [1883]. 


securities, which the Company, having power to issue such, 
represent on the face of them to be legally transferable, and 


1 L. R., 3 Q. B., 584 [1868]. +L. 
2L. R., 24 Ch. D., 85 (92, 93) 5 L. 
[1883], per Kay, J. 6 L. 
8 L. R., 5 Eq., 316 [1868]. TE; 


., 5 Q. B., 642 [1870]. 
, 2 Ch. Ap., 391 [1867]. 
., 3 Ch. Ap., 154 uani 
., 4 Q. B., 44 [1868]. 
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where the Company would be able to plead at law against the 
original holder or the first transferee, that the debentures 
were invalid because issued by an insufficient meeting of 
shareholders. I think the decision of Higgs v. Northern 
Assam Tea Co.' warrants me in saying that if the original 
conduct of the Company in issuing the debentures was such 
that the public were justified in treating it as a representa- 
tion that they were legally transferable, there would be an 
equity. on the part of any person who had agreed for value 
to take a transfer of these debentures, to restrain the Com- 
pany from pleading their invalidity, although that might be 
a defence at law to an action by the transferor.’ The above 
summary presupposes—(1) that the Company had power to 
issue debentures which would be transferable at law; and 
(2) that the equitable transferee had no reason to suspect 
any irregularity in the issue. 

In the case next cited the first element did not exist and 
the second did exist. 

The case of the re-issue of debentures, which have already 
been paid off, arose in Jn re W. Tasker & Sons, Ld., Hoare 
v. Tasker & Sons, Ld. when the transaction was held to be 
not a transfer of old debentures, but a creation of new ones 
(which the Company had no power to issue), and that the 
holders of the new debentures were not entitled to rank pari 
passu with the original debenture holders. Assuming that 
the holders of the new debentures had a good title by estoppel 
against the Company, the registered holders of the original 
debentures were in no way estopped from disputing the val- 
idity of the new debentures upon the authority of Mowatt 
v. Castle Steel & Iron Works Co.* 

In the case of In re South Essex Estuary Co., ex-parte Chor- 
ley,* bonds were given by a Company to their contractor who 
assigned them to the plaintiff, and he recovered principal 
and interest due upon the bonds in two suits against the 
Company. The Company being wound up, it was held that, 


1 L. R., 4 Ex., 387 [1869]. 


8 L. R., 34 Ch. D., 58 [1886]. 
2 1905, 2 Ch., 587. +L. 


R., 11 Eq., 157 [1870]. 
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whether the bonds were invalid or not in the hands of the 
contractor, the official liquidator was precluded by the con- 
duct of the Company from questioning their value in the 
hands of a bond fide purchaser. 


SECTION 7. Estoppel by Issue of Paid-up Shares. 


As against bond fide purchasers for value without notice a Issue of 
Company will be estopped from shewing that shares issued i 
by it as paid up were not so paid up. 

In Burkinshaw v. Nicholls,' a Company issued shares as 
`` fully paid up,’’ and also certificates and returns describing 
them as such. Upon a contract to purchase a mill and machin- 
ery the Company made part-payment to the vendor in ‘‘ fully 
paid-up °° shares. These shares ultimately passed into the 
hands of Nicholls, whose name was entered on the register of 
the Company as the holder of these shares which were not 
in fact paid up. The Company being wound up, Nicholls 
was placed upon the list of contributories. The House of 
Lords held, affirming the order of the Lords Justices, that 
the official liquidator was not entitled fo call upon Nicholls 
for the payment of the amount of capital represented by the 
shares. Lord Cairns observed: ‘‘ It would paralyse the 
whole of the dealings with shares in public Companies if, a 
share being dealt with in the ordinary course of business, 
dealt with in the market with the representation upon it, by 
the Company, that the whole amount of the share was paid, 
the person who so took it was to be obliged to disregard the 
assertion of the Company, and, before he could obtain a title, j 
must go and satisfy himself that the assertion was true, and 
that the money had been actually paid.’’ ? 


SECTION 8. Negligence on the Part of Members of a Company. 


On the other hand, shareholders guilty of negligence in Proximate _ 


permitting others to deal with share certificates or transfers aig E 
r | ae 
IL. R., 7 Ch, D., 533, sub-nom. 1004 [1878]. See Parbury's case. Ped, 
In re British Farmers’ Pure Linseed 1896,1 Ch., 100. AS 
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may be estopped as against a Company from denying the title 
of such third persons, where their own negligence has been 
the proximate cause of a fraud. The mere fact of carelessness, 
however gross, will not raise an estoppel unless the carelessness 
is in the transaction itself, and the transferee has thereby 
been misled.! The common case is where the owner of shares 
has signed transfers in blank and entrusted them to a broker 
together with the documents of title.” 

The principles applicable to these cases are identical with 
those which govern the case of estoppel against a Company 
by reason of the negligence of its servants, which case will be 
examined shortly. 

In Swan v. The North British Australasian Co. the plaintiff 
intending to sell and transfer certain shares in another Com- 


trans- pany, was induced by his broker to execute a blank transfer 
fers in blank. - 


in order that those shares might be transferred to the vendee. 
The broker fraudulently filled in the numbers and description 
of shares which the plaintiff held in the defendant Company, 
which shares could only be transferred by deed, and which 
the plaintiff did not intend to sell, and by theft of the certifi- 
cates of these shares induced the Company to register the deed 
as a genuine transfer, and delivered the transfers, with the 
certificates, to bond fide purchasers for value. The defendants, 
on the transfers and certificates being delivered to them, 
removed the plaintiff's name from their register and sub- 
stituted the names of the purchasers. The plaintiff sued to 
have his name replaced upon the register. A verdict was 
entered for the plaintiff, subject to the opinion of the court 
upon a special case stated.* The Court of Exchequer differed 





l See Longman v. Bath Electric [1863]. See Societe Generale de Paris 
Tramways, Ld., 1905, 1 Ch.. 646, v. Walker. L. R.. 11 Ap. Cas., 20 
where all the authorities as to negli- [1885]; Rimmer v. Webster, 1902, 
gence are reviewed. 2 Ch., 163; Powell v. London & 

2 See Taylor v. Great Indian Provincial Bank, L.R., 1893, 2 Ch., 
Peninsular Ry. Co., 4 DeG. & J.. 555; Dixon v. Kennaway, 1900, 


559 [1859]; Swan v. North British 
Australasian Co.. 2 H. & C., 175 
T1863]. 

TH. & N., 603; 2H. & C., 175 


L Ch., 833. 

+ Upon reference to the judgment 
of Channell, B. [7 d. & N., 652), it 
appears that the Court of Common 
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in opinion, Pollock, C. B., and Wilde, B., holding that the 
plaintiff was estopped by conduct of culpable negligence, and 
that the forgery was the proximate cause of the plaintiff’s own 
careless conduct ; while Martin, B., and Channell, B., were of 
opinion that such negligence was separated from the execution 
of the alleged transfer by the felonious acts of the broker 
which were in fraud of the plaintiff, and that the act of the 
plaintiff was too remote to afford a cause of action. The court 
being equally divided in opinion the case was argued in the 
Exchequer Chamber before seven Judges. The court (Cock- 
burn, C. J., Crompton, Willes, Byles, Blackburn, and Mellor. 
JJ., Keating, J., dissenting) were of opinion that the transfers 
were void and that, assuming the plaintiff’s negligence, that 
negligence was not the proximate cause of the transfer by 
the defendants.’ 
The rule as to Negotiable Instruments, as already pointed out, 
stands upon different grounds.* 


- 


SECTION 9. Effect of the Company '’s Seal. 


The first question for consideration is to what extent Cor- 
porations may be estopped from denying the acts of their 
agents or servants oe the aes of their corporate seal. 


ee ma m ee —— e e e e a eea m - 
= - 


Pleas granted a rule salie upon the 
defendant Company to shew cause 
why the plaintif ’s name should not 
be placed upon the register, and 
the rule was amended so as to include 
the then registered holders of the 
shares which formerly stood in the 
plaintiff's name. The case was 
then argued twice when the Court 
of Common Pleas were equally di- 
vided. A similiar rule was then 
obtained in the Court of Exchequer, 
whieh was enlarged so as to admit 
of an appeal to a Court of Error, and 
an action was accordingly brought, 
and # special case stating the facts 
settled between the parties. The 
question argued in the Court of Ex- 
chequer was in substance the same 


2 Supra, Chapter VI. 


as that before the Common Pleas. 
The case in the Common Pleas is 
reported in 7 C. B. (N. S.), 400. 


1 This point is very clearly put | 


in the judgment ‘of Byles, B.: 
‘* Between the plaintiff entrusting 
Oliver (the broker) with the blank 
transfers, and the actual transfer by 
the defendants, a series of causes 
intervened. First, the fraudulent 
secretion of the duplicate key by 
Oliver; next the trespass and larceny 
by Oliver in opening the box and 
stealing the securities; and lastly. 


the treble forgery committed by — 


Oliver in inserting the subject- 
matter of the transfer and pate 
of both the attesting 
(2 H. & C., 186}. 


The plaintiff was, therefore, not estopped. - 


Estoppel by- 
negligence. 


Acts of agent 
or servant. 
















Rule stated. 


Bank of Lre- 
land r. Ev- 
ans” Chari- 
tres [ 1855]. 
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In early times great precautions were taken for the custody 
of seals.’ The rule now appears to be that a Corporation 
may become liable for neglect by reason of carelessly entrust- 
ing its corporate seal to an agent, only where that neglect 
has been the proximate cause of loss to some other person. 

The Governor and Company of the Bank of Ireland v. Trustees 
of Evans’ Charities >è is a leading case on the subject. One 
Grace, the secretary of certain trustees, being in possession of 
their common seal, unauthorisedly affixed the seal to five 
several powers-of-attorney, and obtained the transfer of 
certain stock belonging to the trustees. On the fraud being 
discovered, the trustees endeavoured to obtain the stock, 
when the bank refused to transfer the same. The case came 
before the House of Lords upon a writ of error where the 
authorities were fully argued. Their Lordships held that 
the supposed negligent custody of their seal by the trustees 
in leaving it in the hands of Grace, who was thereby enabled 
to commit a fraud, was not negligence in, or immediately 
connected with, the transfer itself, such as would deprive the 
plaintiffs of their right to insist that the transfer was invalid : 
the case being thus distinguished from Young v. Grote.’ 
‘* The present case,’ said Baron Parke, *‘ is entirely differ- 
ent. If there was negligence in the custody of the seal, it 
was very remotely connected with the act of transfer. The 
transfer was not the necessary or ordinary or likely result of the 
negligence. It never would have been, but for the occurrence 
of a very extraordinary event, that persons should be found 
either so dishonest or so careless as to testify on the face of the 
instrument that they had seen the seal duly affixed. 
If such negligence could disentitle the plaintiffs, how Ëa is 
it to go? If a man should lose his cheque-book or neglect 
to lock the desk in which it is kept, and a servant or stranger 





1 The early history of the subject 2 5 H. L. C., 389 (410, 413) [1885]. 
is set out in the judgment of Wills, See this case discussed in Farquhar- 
J., in Mayor, &c., of Merchants of son Brothers & Co. v. King & Co.. 
the Staple of England v. Governor 1902, A. C., at p. 336. 
and Company of the Bank of England, 8 4 Bing., 253 [1827]. See this 
L. R., 21 Q. B. D., 165—168 [1887]. case discussed, supra, pp- 152-155. 
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should take it up, it is impossible to contend that a banker 
paying his forged cheque would be entitled to charge his cus- 
tomer with that payment. Would it be contended that, if 
he kept his goods so negligently that a servant took them 
and sold them, he must be considered as having concurred m 
in the sale, and so be disentitled to sue for their conversion 
on a demand and refusal ?’” And Cranworth. C.. observed : 
` I think it has been fairly put that there must be either some- 
thing that amounts to an estoppel, or something that amounts 
to ratification, in order to make negligence a good answer.’ 

[In the case of The Mayor, Constables, and Company of Mayor, &c.. 
Merchants of the Staple of England v. The Governor and Com- n of tho SER 
pany of the Bank of England,‘ one Drew, clerk to the plaintiffs, England 

À : 1887]. 

who were an ancient Corporation, who had no office or place 

of business, and no books except a minute book kept by Drew, 
sealed with the seal of the Company two powers-of-attorney 
under which certain stock, the property of the plaintiffs, was = 
sold. The plaintiffs claimed a declaration that the stock = 
had been transferred by the defendants without the plaintiff’s aaz 
authority. The jery found that the plaintiffs had been guilty RES 
of negligence. Upon motion to enter judgment, the Queen’s = 
Bench Division * held, upon the authority of the Bank of 
Ireland v. Trustees of Evans’ Charities,’ that the plaintiffs’ 
negligence did not disentitle them to succeed. This decision 
was upheld by the Court of Appeal,* distinguishing between 
negligence generally and negligence in or immediately con- 
nected with the transfer itself, the latter species of negligence 
only being sufficient to deprive the plaintiffs of their right to 
recover. Upon this view of the principles enunciated in The 22 
Bank of Ireland v. Trustees of Evans’ Charities,» and Swan v. — — — | 
North British Australasian Co.’ their wipe held the s 
case to be covered by authority. ; ue = 3 as 

The next question for consideration is the effect of : agree- Effectof = 3 


—- 























1 L. R., 21 Q. B. D., 160 [1887]. 6 5 H. L. C., 389 [1855]. ‘ae 
2 Day and Wills, JJ, pp. 161—170. 6 2H. & C., 175. See ib Young les 3 tae 
3 5 H. L. C., 339 [1855]. v. Grote, 4 Bing., 253 [1827]; Arnold 


+ Esher, M. R., Bowen and Fry, v. Cheque Bnn Eo ae 1c J f 
L. JJ., L. R., 21 Q. B. D., 170—177. 578. aA 


7 A : 4 i - te > > ps, j 2: r 

: r; p oe Ree s A am. 4 ty A oat Poe ke j y 
A. f A ws s “i, aes F ` 2 a . 
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ments not under seal. At Common Law, Corporations could 
only bind themselves by contract under their corporate seal. 
The exception to be first noticed relates to agreements not 
under seal, which have been performed in part, where the 
circumstances are such that the court would decree specific 
performance as between individuals. This application of 
the doctrines of part-performance and ratification has been 
noticed above. The second exception relates to small matters 
necessary for the ordinary business for which the Company 
has been formed. 

In the following cases the principle is that of estoppel 
by conduct. In Crook v. Corporation of Seaford ' the plaintiff 
filed a bill for specific performance of an agreement by the 
defendants, a Municipal Corporation, in 1860 to let to him 
certain land described as ‘* the frontage of West Gun Field, 
with the flat part of the beach opposite (to be stumped out 
at the expense of Mr. Crook).°’ The plaintiff claimed the land 
included between lines drawn in prolongation of the sides of 
his field down to the seacoast, and stumped out the land in 
accordance with his view, building a sea wall and a terrace 
along the land claimed by him. The defendants gave Crook 
notice to quit in 1864, and commenced an action of ejectment 
in 1869. It was contended in the Chancery proceedings that 
the Corporation could not be bound by an agreement not 
under seal. Stuart, V. C., made a decree for specific per- 
formance.* Upon appeal Lord Chancellor Hatherley said: 
** The plaintiff was allowed to go on, and spend a large sum of 
money upon the wall and terrace and to remain in possession 
of what he had improperly taken, whilst the Corporation 
received the rent of 10s.; though no doubt there was some 
dissatisfaction expressed as to the proceedings of the plaintiff. 
The wall built by him, moreover, did no harm unless it inter- 
fered with his neighbours ; and, as far as the Corporation 
were concerned, the greater length of wall he built the 
better it was for the town. .. A Court of Equity could not 
allow the ejectment to proceed after the plaintiff had spent so 





1 L. R., 6 Ch. Ap., 551 [1871]. 2 L. R., 10 Eq., 678 [1870]. 
! a 
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much money on the wall, although he did raise a contention as 
to which he was in the wrong. Upon this bill being filed the 
Corporation raised several objections, one of which was that 
the agreement was not under seal. But a Corporation, 
although it may not have eyes to see what is going on, has 
agents who can see ; and if a Corporation allow a wall to be 
built and money to be expended on the faith of a resolution 
regularly entered in their books, they must be answerable.”’ 

Crook v. The Corporation of Seaford ' has been followed by Goodrich v. 
the Madras High Court in the case of Goodrich v. Venkanna * aves 
where the objection as to the absence of the seal was taken with 
a view of escaping the contract which the Corporation were Estoppel 
seeking to enforce. There an agreement, not under seal, rana 
was entered into between the Municipal Commissioners of the Corporation. 
town of Vizianagram and the defendant, who farmed the tolls 
leviable upon carriages entering the town during the space 
of one year, and agreed to pay the sum of Rs. 8,110 by monthly 
instalments. The defendant, upon suit being brought at the 
end of the year to recover a balance of Rs. 1,497-8-0, pleaded 
that carts were prevented from entering the town by order 
of the Magistrate on account of cholera, and raised amongst 
others the defence that the agreement was not duly sealed 
and attested as required by Madras Act III of 1871. The 
court? held upon the authority of the cases cited by Byles, 

J., in South of Ireland Colliery Company v. Waddle + that it 
was unnecessary to consider whether the absence of the seal 
and attestation would afford a defence, inasmuch as the 
plaintiff had fully performed all things to be performed on 


his part, and both parties had acted under the agreement, the - a 2a 
defendant having had the full benefit of the contract by re- ee 
_ ceiving the tolls. It would be contrary, therefore, to ‘“ equity — + oe 


and good conscience °° to allow such a defence. If the Cor- | ie 
ipa tk were bound, as it was clear they would be, having 





— - a - —— 





1 L. R., 6 Ch. Ap., 551 [ 1871). 5 M. & G., 131 [1843] ; approved 


2 2 Mad., 195 [1878]. in Australian Royal Mail Steam 

3 R and Forbes , JJ. Navigation Co., v. Maretti, 11 Ex., ea 

+L. R., 3 C. P., 473 [1868]. See 228 (235); 24 ER (Ex.), 273 [1855]. a RE Te 
Pishmonger’s Company v. Robertson, by Martin, B. T a oe 
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given possession of the tolls and received payments under 
the contract, then it was clear that the defendant who had 
signed must also be bound. The case of Crook*v. The 
Corporation of Seaford: is cited as showing that the rule 
applied against a Corporation and in relief of those who have 
expended money upon the faith of an informal agreement, also 
operates for the benefit of a Corporation which has fully per- 
formed all things to be performed on its part. 

Ratification. Wilson v. West Hartlepool Railway Co. illustrates the 
meaning of ratification. That was a suit for the specific 
performance of an agreement entered into by an agent of a 
Railway Company to sell to the plaintiff a certain piece of 
land. Upon the contract being entered into, machinery 
belonging to the plaintiff was brought by the Company’s 
waggons and deposited on the land which was measured by 
an officer of the Company, and plaintiff was let into possession. 
The Company laid down lines of rails between the land and 
their main line of railway, and also made borings in the land. 
These acts were all done in conformity with the contract, 
the intention of the contracting parties being that the plaintiff, 
who proposed to erect ironworks on the land, should use the 
defendants’ railway in preference to others. The Company 
refused to complete the sale on the ground that their agent 
had contracted without authority. The Master of the Rolls ° 
having held that the Company had ratified their agent’s 
contract by acts in the nature of part-performance, and 
having ordered specific performance of the contract, the Lords 
Justices differed in opinion, and the appeal was therefore 

a dismissed. Knight Bruce, L. J., considered that the agree- 
ment contained provisions excluding specific performance. 
r Turner, L. J., examined the doctrines of ratification and part- 

i eraen performance as illustrated by the circumstances of the case, 

ras odiiy holding that the acts of the defendants amounted to a re- 

business. presentation by them to the plaintiff that the contract was 
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LL. R., 6 Ch. Ap., 551 [1871]. see 


oe 2 2D. J. & S., 475 ; 34 L. J. (Ch.), 241 [18654. X 
ae 5 Sir John Romilly. ee 
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valid and subsisting, and amounted in effect to a part- 
performance of it. 

The second exception noticed above is that, for the purpose 
of carrying out the ordinary business for which a Corporation 
has been formed, it has power to bind itself without a contract 
under seal in small matters necessary for the ordinary business 


of the Corporation. Where the nature of the Corporation is Authority of 


such that, periodically or at frequent intervals small tran- 
sactions must occur, it would be perhaps impossible that each 
of such small contracts should be under seal.’ 

[t- should be observed generally that the mere fact that the 
person making representations is a servant or agent of a 
Corporation will not, in the absence of express authority or of 
any course of business from which authority can be inferred, 
raise an estoppel where such representations were not within 
the scope of his authority.” 

The authorities as to the scope of employment of an agent 
of a Company are very fully discussed in the Court of 
Appeal and the House of Lords affirming its judgment in 
Ruben v. Great Fingale Consolidated,’ where it is laid down that 
in the absence of evidence that a Company has ever held 
out its secretary as having authority to do anything more 
than the mere ministerial act of delivering share certificates, 
when duly made, to the owners of shares, the Company will 
not be estopped by a forged certificate from disputing a 
claim to recover money advanced to the secretary for his own 
purposes. 


l See Hunt v. Wimbledon Local 
Board, L. R., 4 C. P. D., 56 [1878], 
where the meaning of the expression 
‘ taking the benefit of the contract ” 
is also discussed. The decision in 
that case was on the ground that it 
was ultra virea of the Corporation to 
make a contract exceeding £50 in 
value not under seal. 

2 Barnett, Hoarea & Co. v. The 


» 18 


South London Tramways Co., L. R., 
18 Q. B. D., 815 [1887]; Newlands 
v. The National Employers’ Accident 
Association, 54 L. J. (Q. B. D.), 428 
[1885]. 

8 1904, 2 K. B., 712; 1906, A. C.. 
439. See also Longman v. Bath 
Electric Tramways, Ld. 1905, 1 Ch., 
646 (mistake of secretary). 
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SECTION l. The Old Estoppel by Deed. 
Estoppelby | Estoppel by Deed or, as it may better be described, Es- 


Deke toppel by Matter in Writing, rested originally upon the idea 
that written evidence was of a higher and more conclusive 
nature than verbal. The truth could better be established 
where the parties had agreed to bind themselves by an act of 
solemnity, such as the affixing of a seal to a formal document. 
The form of the contract was of the first importance ; formal 
contracts could alone give rise to actions, and informal con- 
tracts were only enforced upon the grounds of necessity and 

_ ‘The Seal.” convenience. Contracts under seal were, therefore, regard- 

| i ed as conclusive between the parties, the seal being a recog- 

4 nised and infallible method of proof.! $ 
In Bowman v. Taylor Taunton, J., states this doctrine : 

‘‘ The law of estoppel is not so unjust or absurd as it has 

been too an the custom to represent. The principle is, 


1 Pollock on Contract, 7th ed., 22 Ad. & Ez 278 (291) [1834]. 
134—145. Law Quarterly Review, See also Goodtitle v. Bailey, 2 Sori a 
Vol. vi, p. 75. 597 [1777]. 
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that where a man has entered into a solemn engagement. by 
deed under his hand and seal as to certain facts, he shall not 
be permitted to deny any matter which he has so asserted. 
The question here is, whether there is a matter so asserted 
by the defendant under his hand and seal, that he shall not be 
permitted to deny it in pleading. It is said that the allega- 
tion in the deed is made by way of recital, but I do not see 
that a statement such as this is the less positive because it is 
introduced by a ‘ whereas.’ ” 


SECTION 2. The Substance of the Transaction and the 
Position of the Parties are now to be regarded. 


The tendency in modern times is to treat Estoppel by Deed The modern 


Ə l 
as resting upon contract. So in Carpenter v. Buller,! Baron Dopin i 


| rests upon 
Parke observed: ‘‘ If a distinct statement of a particular Contract. 
fact is made in the recital of a bond or other instrument under . 
seal, and a contract is made with reference to that recital, it is | = 


unquestionably true that, as between the parties to that. 


instrument, it is not competent for the party bound to deny > — = 
‘the recital: and a recital in an instrument not under seal E ee 
may be such as to be conclusive to the same extent....By . Ss 
his contract in the instrument itself, a party is assuredly h Ee 


bound and must fulfil it.*” And in this view Estoppel by Betopiiel ieee 
Deed is nothing more than Estoppel by Representation, and ie aan = 
is founded upon representations as to existing facts. In order The banter Ss 
to ascertain whether an estoppel arises, it is therefore neces- orars Un = 


sary to look to the general effect of the instrument,” and to anal m z 
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1 8 M. & W., 209 (212) [1841]. parties. It i trie ab ta tone a TSE 
2 Per Jessel, M. R., in General struing a deed the court cannot: Pto 
Finance, &c., Co. v. Liberator Per- at collateral matters, 
manent Benefit Building Society, tion of the deed, as ap 
L. R., 10 Ch. D., 15 (24) [1878], re- the face of it, must be eg 
ferring to Crofts v. Middleton, 2 The true meaning of the deed is that — 
Kay & J., 194 [1855]. ‘* Every the arbitration shall be confined wa a 
deed,” says Martin, B., in South- thematters specified in the schedule, a ; 
Eastern Railway Co. v. Warton, 6 and the admission is made for tl 
H. & N., 520 (526) [1861], “‘ must purpose of that deed. A recita a na 
be construed according to that which, such a de uld plia ree ae 
looking at th@ document itself, dż was a bargain on Bar oft 
P appears to be the intention of the 
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see what the precise representation is, and whether it has 
been acted upon. What has to be regarded is the sub 
stance of the transaction, and in particular the presence or 
absence of consideration. 

The main ground upon which the solemnity of a deed came 
to be impeached in England was where there was some funda- 


mental error as to the nature of the transaction. or as to the 


person of the other party, or as to the subject-matter of the 
agreement. The estoppel being binding as between parties 
and those claiming under them. it came to be established 
that fraud or illegality in the instrument and incapacity to 
contract in the parties might be shewn. And in this country 
where, outside the Presidency towns, deeds are generally 
of a very informal nature, the remarks of Byles, J., in Foster 
v. Mackinnon,’ would seem to apply with great force. 


Section 3. The Rule in Foster v. Mackinnon as to 


Illiterate Persons. 


But the observations in Foster v. 
have to be applied with considerable caution. 


t L. R.. 4 C. P., 704 (711) [1869]. 
* It seems plain on principle and 
authority,” observed Byles, J., 
delivering the judgment of the Court 
of Common Pleas, ‘* that if a blind 
man, Or a man who cannot read, 
or who for some reason (not imply- 
ing neghgence) forbears to read, 
has a written contract falsely read 
over to him, the reader misreading 
to such a degree that the written 
contract is of a nature altogether 
different from the contract pre- 
tended to be read from the paper, 
which the blind or illiterate man 


afterwards signs; then, at least if 


be no negligence, the signa- 


end obibat ie GB nin foros Axia 
itis invalid, not on the ground 
of fraud, where — exists, but | 


Se ee 
the signer did not accompany 


Mackinnon cited below 


signature ; in other words, that he 
never intended to sign, and there- 
fore in contemplation of law never 
did sign the contract to which his 
name is appended. The authorities 
appear to support this view of the 
law. In Thoroughgood’s case [2 Co. 
Rep., 9b (26 Eliz.)] it was held that if 
an illiterate man have a deed falsely 
read over to him, and he then signs 
and delivers the parchment, that 
parchment is, nevertheless, not his 
deed. The position, 
that if a grantor or convenantor be 
deceived or misled as to the actual 
contents of the deed, the deed does 


not bind him, is supported by many ~ 
Com. Dig. Fait 


authorities: See 
(B. 2); and is recognised by Bayley, 
J., and the Court of Exchequer, in 


the case of Edwa-ds v. Brown [l 
Cr & fe SOR oe 


The mere 


See Simons 
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fact that a man has been induced by fraud to execute a deed 
does not, make it a void deed in point of law. . . Where a 
deed is procured by an actual false representation as to its 
contents or legal effect, there the deed is only voidable as 
between the parties.) So where a not very well educated man Illiterate 
was induced by his solicitor to sign a mortgage and the soli- ™°™*°*°" 
citor took the money from the mortgagees and embezzled it, 
the mortgagor was held estopped by his conduct from deny- 
ing that the mortgage was valid and that the solicitor had 
authority from him.’ 

Apparently it is still regarded as doubtful whether an edu- Educated 
cated person who might, by very simple means, have satisfied 1955008 to 


3 whom false 
himself as to what the contents of the document really were, representa- 


may not, by executing it negligently, be estopped as between eye ; 
himself and a person who innocently acts upon the faith of tof deed. 
the deed being valid and who accepts an estate under it. 

This question was propounded but not answered in Hunter v. 

Walters,’ and Farwell, J., in King v. Smith ,* observes : ** So 

far as | am aware that exact question has never been answered 

since; and I am glad to say it is not necessary for me to 

answer it now.’ 

‘*‘ To my mind,’’ observed Lord Hatherley, L. J., in Signing “as 
Hunter v. Walters,’ ‘* it is almost ludicrous to contend. and pala ir as 
it would be most injurious to hold, that a man executing a 
deed, and signing a receipt as a matter of form, should be 
able to say that it is a nullity. Many young men put their 
names to pieces of paper upon the representation that it is 


a mere matter of form, and that they will never hear anything 





ee ——— 





v. The Great Western Railway Co., Lloyd's Bank, Ld. v. Bullock, 1896, 
2 C. B. (N. S.), 620 [1857], where 2 Ch., 192 (197). 

the plaintiff signed a special contract 2 King v. Smith, 1900. 2 Ch., 425. 
upon the assurance that his sig- See Deo Narain Rai v. Kukur Bind, 
nature was a matter of form. See 24 All., 319 [1902], the case of an 
as to pardanashins, Ashgar Ali v. illiterate mortgagor signing by a 
Delroos Banoo Begum, 3 Calc., 324 scribe. 


(330) [1877]. 3 L. R., 7 Cb., 88 [1871]. 
1 Per Mellish, &. J., in Hunter v. + 1900. 2 Ch., 425. 
Walters, L. R., %™ Ch., 86 [1871];  & Jb., 430. * 


6 L. R., 7 Ch. at p. 84 (1872), # 
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more of it. They learn by experience that the form is a pain- 


ful substance. Many a trustee has endeavoured in vain in 
this court to escape from the consequences of his acts by 
saying. ‘ I signed a deed, and I signed a receipt for the money 
as a matter of conformity `° But these trustees have been 
made most painfully to learn that the instrument they have» 
so signed will, with its consequences, follow them.’’ 


SECTION 4. The Requirements of the Registration Law. 


Before proceeding to examine the subject further, it is 
necessary to observe that, apart from the special provisions 
of the law which require certain transactions to be in writing,' 
a registered document will take effect against an unregistered 
one. and documents of which the registration is compulsory 
will not, unless registered, be received in evidence or become 
operative in any way.* 

It follows. therefore, that in applying the rules now to be 


discussed, the document must. where so required by law,. 


—— a —_ a - e + —_—— ———— 


I -* A transfer of property may 
be made without writing in every 
case in which a writing is not ex- 
pressly required by law,’ Act IV 
of 1882, s. 9; see the same Act, S. 
54, as to sales ; s. 59. as to mortgages: 
s. 107, as to leases; s. 123, as to gifts; 
Act VI of 1882, s. 67, as to Com- 
panies; Act II of 1882. s. 5, as to 
trusts in relation to immoveable 
and moveable property : Act XXVI 
of 1881, as to negotiable instruments; 
Act III of 1877, s. 17. as to (a) in- 
struments of gift of immoveable 
property, (b) other non-testamentary 
instruments dealing with an interest 
of the value of Rs. 100 and upwards ; 
(c) non-testamentary instruments 
acknowledging the receipt of the 
consideration for any such interest so 
dealt with; (d) leases of immoveable 
property from year to year, or for 
any term exceeding one year or re- 
serving a yearly rent ; (e) authorities 


to adopt which are by that Act re- ʻ 


quired to be registered. See Man- 
tena Rayaparaj v. Chekuri, 1 Mad. 
H. C. R., 100 [1862], as to the re- 
quirements of Hindu Law. The 
Statute of Frauds (29 Car. II, c. 3). 
ss. 1, 2, 3, 4 and 17, which applied 
to certain contracts in the Presi- 
dency Towns, was repealed by Act 
IX of 1872, which, however, does 
not affect any Statute. Act or Re- 
gulation not expressly repealed by 
it, or any usage or custom of trade. 
or any incident of contract not 
inconsistent with the provisions of 
the Act (as, for instance, seamen’s 
contracts, or contracts with railways 
or common carriers). — 

2 Act III of 1877, s. 50, provides 
that certain documents relating to 
immoveable property of value less 
than Rs. 100, which may be regis- 
tered, shall, if registered, take effect 
against unregistered documents re- 
lating to the same property. 

8 Act III of 1877, s. 49. 

















CENTRAL LIBRARY 


CHAP. XII. ] REGISTRATION. 279 


be a registered one, otherwise there can be no estoppel; and 
documents not required to be registered can only give rise to 
an estoppel in the absence of any registered instrument relat- 
ing to the same matter. 


Extreme care should be ararac in the description of pro- The effect of 


perties in registered deeds, as subsequent purchasers who 
search the register may conclude that a property is unincum- 
bered whereas in fact it is subject to a mortgage. In Bom- 
bay it has been said that where a purchaser or mortgagee is 
responsible for the insertion in the Register of an inaccurate 
description of the property acquired by him, and a subse- 
quent purchaser, in the belief that the description in the 
Register is correct, takes a conveyance for value of that same 
property under the impression induced by the description in 
the Register that it has not been dealt with, then the court 
may, under appropriate circumstances, be justified in holding 
that the doctrine of estoppel is applicable. 


SECTION 5. Classification. 


registration. 


The topics which require to be discussed in connection with Classifica- 


the subject may be presented as follows :— tion. 


I. Instruments are generally to be construed upon the 
assumption that they are no more than evidence 
against the parties, but the degree of formality of 
the document is to be regarded. 

Estoppels must be made out clearly so that those who 
rely upon a document must clearly establish that 
it amounts to what they assert. 

3. The consideration for a deed is essentially a matter 

of proof. 


ty 
, 


4. The effect to be attached to recitals in a formal docu- E = 


ment depends upon the contract between the 
parties. 
As between the parties to a fraud against third persons BR; 
it seems very doubtful whether one of them can i = 


vt 


. 
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shew the truth where the illegal object has actually 
been effected. 

6. Certain. other subjects connected with matter in 
writing will be considered, and especially the case 
of mortgages and wills. 

Estoppel by The true rule as to estoppel by matter in writing appears 

representa- ee 

tion arising to be that a party should be precluded from contradicting an 

a ela instrument to the prejudice of another, where that other has 
been induced to alter his position upon the faith of the in- 
strument. The court will, except in the case above men- 
tioned, of fraud (as to which there seemed to be some doubt), 
look to the essence of the transaction, the contract between 
the parties being the ground of the decision, and the chief 
factor for determining what agreements will be enforced 
being the presence or absence of consideration. In this view 
estoppel by matter in writing is estoppel by contract, the 
estoppel arising out of the acts of one party inducing a change 
of position on the part of the other.’ 


Section 6. A Liberal Construction. 


(1) Deeds The first and the most important rule by which deeds are 


Dek aa to be interpreted, is one hostile to technicalities of every 


oA only ee description.? Estoppel by Deed in its technical sense can- 
nce à æ > 
against the NOt now be said to exist. Prior to the Contract Act the Statute 


—— of Frauds was in operation in the Presidency Towns, and 
the technical doctrine appears to have been recognised to 
some extent. All formalities as to the use of particular 


1 It is of course a cardinal rule of parties which the transaction dis- 
evidence that where written docu- closes *’—per Knight Bruce, L. J., 
ments exist they shall be produced in Hunooman Prosad Pandey v. 
as being the best evidence of their Musst. Babooee, 6 Moo. I. A., 411 
own contents. See Dinomoyi Debi [1856], and see the remarks of Wilson, 
v. Luchmiput Singh, L. R., 7 I. A., J., in Ramlal Sett v. Kanai Lal §ett, 
8 [1879]. Evidence Act (of 1872),s. 12 Calc., at p. 578 [1886]. 

92. 8 See Rajunder Narain Rai v. 

+ 2 ** Deeds and contracts of the Bijoi Govind Singh, 2 Moo. I. A., 
people of India ought to be liberally 181 [1839]; deed of compromise 
construed. The form of expression, solemnly acknowledged in court; 

the literal sense, is not to be so much Blaquiere v. Ramdhone Doss, Bourke 

i regarded as the real meaning of the 319 [1865], where Phear, J., held 
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words are now abolished, but the transfer of certain kinds 

of property, and certain contracts, are required to be in writ- 

ing and registered ; and where the terms of a contract, grant, 

or disposition of property have been reduced to writing, the 
document speaks for itself.! The rule against technicalities The courts 
has been observed upon by the courts in various cases, and aro Ho 
certain observations of learned Judges may be cited as shew- calities. 
ing the manner in which the doctrine of estoppel, as applied 

to written matter, has been regarded. It is to be apprehend- 

ed, however, that the degree of formality of the document 

will generally be considered by the court.? 

In a case decided in the year 1844,’ their Lordships of the Chowdry 
Privy Council, referring to the practice of the native courts 0, AAA 
in India, treat it as well settled that a statement of con- Dowlut Sing. 
sideration in a rufanama, or deed of compromise, is ‘* not 
conclusive evidence as the statement of such a fact in a deed 
under seal would be in a Court of Law in A Dopu but it 
is evidence as far as it goes.’’* 


In a case elsewhere discussed, the Madras High Court in Zamindar 
ae CEEE _ Strimatu 
Gaureval- 





bound by the fraudulent -acts to 


that an endorsement upon & con- 
veyance amounted ‘“‘in some sort 
to a covenant for quiet enjoyment 
or at any rate to an estoppel.”’ 
This appears to be a case of Estoppel 
by Deed, but the facts are imper- 
fectly reported. See also Choonee 
Lal +. Shaikh Keramut Ali, W. R., 
1864, 283, where Trevor and Camp- 
bell, JJ., observe: ‘There can 
be no doubt that there are certain 
fraudulent acts which, when per- 
fected, even though done with the 
mtention of deceiving third parties, 
cannot be gainsaid by the parties 
as between themselves. Of such a 
nature is the transfer of land per- 
fected by deed and possession. In 
such a case, if the nominal transferee 
afterwards, relying on the deed in his 
name, and possession in his favour, 
turn round upos the party trans- 
ferring the property nominally, and 
claim it as his own, the transferee is 


' laba v. 
which he was a party. But the Virappa 


present case is not of that high Chetti. 


nature.” The fact, however, of - 
possession being given removes the E 

case ip some degree ont of the tech- 
nical doctrine. See Khem Karan es 
v. Har Dayal, 4 Ail.. 37 [1881], > 


where the purchasers pleaded their a 
minority to defeat a right of pre- weer 
emption, and it was held that, as the 
conveyance was perfected and they 
were In possession of the property, 
they were estopped from raising 
this defence. 

! Act I of 1872, ss. 91—97. 

2 Act I of 1872, s. 92, prov. (2). 

3 Chowdry Deby Persad v. C 
Dowlut Sing, 3 Mi. I. A., 347, at p. 
354 [1844]. 

+ See the rule as to consideration 
examined, infra, Part I, p. 287 et seq. 

6 2 Mad. H: ©., 174 (1765). i 
Tirumala v. Pingala, 1 Mad. iieo 


Wasp a a - 
< ain > n 
N : f =) So be a 
SBS." Ui ie 
i AS Ea naa a Ty 

a, ya “4 d sa b 

- € : 5 -T 

è P è M S A 
-à ~ A “+ a 





y . . b r a £ iy dC. 
y < La of. 
-" “he Le sales i? ee. 
: i o = i f w y. € ERR. 4 
e3 - E T e 
' ; ; ESET. daf 
s ¢ ? p @ r r ¥ 
=. 4 4 k wn z 
2A s r a i 
- 4 ý € rg 
ma uy Maf | » eer 


a eae 


Ram Sarun 
Singh v. 
Musst. 

Pran Peary. 


Donzelle v. 
Kedarnath 
Chucker- 
butty. 





£0) 
Say F 
CENTRAL LIBRARY 


DEEDS AND DOCUMENTS. 


€ 
282 [PART I. 
‘“* The strict technical doctrine 
of the English Law as to estoppels in the case of solemn deeds 
under seal rests upon peculiar grounds that have no applica- 
tion to the present bonds, or the other written instruments 
ordinarily in use amongst natives.’’ 

In the year 1870, their Lordships of the Privy Council, in 
a suit by a mortgagee for foreclosure founded upon an al- 
leged mortgage transaction, allowed the defendant, a widow, 
to prove that the deed had, been concocted by her and her 
brother to defeat the claim of her husband’s heirs, and ob- 
served: ‘‘ [t is open to a mortgagor in this country to deny 
that the money, the receipt of which is formally acknowledged 
under his hand and seal, was advanced, and to cut it down to 
a nominal sum or nothing . it appears to their Lordships 
that there is nothing whatever to prevent the defendant from 
showing the real truth of the transaction.’’! 

The same principle is asserted in a case in the Calcutta 
High Court in the year 1871, where Paul, J., observed : 
‘* In England where the usage denoted by benami transactions 
is wholly unknown, it is supposed, and therefore assumed, 
that all deeds and conveyances truly represent the titles of 
parties set forth in them. Deeds are called solemn instru- 
ments; they are executed after considerable deliberation, 
and under the guidance and advice of able legal advisers. 
In England and, in fact, wherever the English Law prevails 
and English institutions exist, it is right to suppose that what 
is stated in deeds and other similar documents represent the 
true state of things, and, consequently, parties should not 
be allowed afterwards to question the truth of what has been 
deliberately stated. But in this country, it being well 
known that documents are neither so drawn nor executed as in 


the year 1864 observed : 





312 (318) [1863] Holloway, J., ob- 
served: ‘** I am also clearly of 
opinion that in treating this docu- 
ment, even if executed, as possessing 
all the mysterious properties at- 
taching to a deed, there has been 
further a more serious error. Happily 
for the administration of justice, 


we know nothing of specialties, and 
in the country of their origin this 
would not be one. The indispen- 
sable sealing has not been gone 
through. It is at the utmost a 
document not undér seal evidencing 
an account stated.’” 
1 13 M. I. A., 551 (559) [1870]. 
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England, and it being equally well known that persons make 
statements wholly regardless of the truth for present and ul- 
terior purposes, it would be unsafe and unjust to hold parties 
strictly to statements made by them in deeds and other docu- 
ments, and to apply the technical doctrine of estoppel in the 
manner in which that doctrine is applied in cases governed 
by English Law . The application of a technical doctrine 
which must, I believe, lead to inevitable fraud and clear in- 
justice, should neither be enforced nor adopted by courts 
which are directed to decide cases by the principles of justice. 
equity, and good conscience.’’ ! 


The Allahabad High Court in 1877 lay down the same Param Singh 
rule: ‘“‘ If a party to a deed is to be precluded from question- ” Lalji ee 


ing his solemn act, much injustice would be wrought in this 
country. The strictness of the rule of estoppel has been in 
England relaxed. If it is to be used to promote justice, the 
‘degree of strictness with which it is to be enforced must be 
proportioned to the degree of care and intelligence which 
the natives of the country, in practice, bring to bear upon 
their transactions. What is ordinarily known in these pro- 
vinces as a deed, is an attested agreement prepared without 
any competent legal advice, and executed and delivered by 
parties who are unaware of any distinction between deeds 
and agreements. Under these circumstances it appears to 
us that justice, equity, and good conscience require no more 
than that a party to such an instrument should be pre- 
cluded from contradicting it to the prejudice of another person, 


17 B. Laa R., 720 (728—730) 


{1871}. The case was remanded and 


afterwards came before Phear and 
Morris. JJ.. on special appeal. 
where these remarks were approved. 
See 20 W. R.. 353 [1873]; also 
Ram Gopal Law. vw. Richard Bla- 
quiere, | B. L. R. (O.C.), 37 [1867]. 
where Norman, J.. said: ai t 
the case of a contract where a 
Hindu or Mahomedan is defendant, 
the court recognises no distinction 
[between specially and simple con- 


s 
de 


NN ÑM- Ñl 


tract debts]; but if the defendant 
is a Eurasian, I think it will re- 
cognise a distinction. If Blaquiere 
had died before the passing of the 
Indian Succession Act, I have no 
doubt that, in the administration 
of his estate of the creditors, those 
secured by deed would have been 


paid first. It may be that the posi- — 













tion of such creditors is altered b oa ee = 
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(2) Estop- 
pels must be 
made out 
clearly. 


Partition 
not effected. 
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when that other, or the person through whom the other per- 
son claims, has been induced to alter his position on the faith 
of the instrument; but where the question arises between 
parties or the representatives in interest of parties, who, at 
the time of the execution of the instrument, were aware of 
its intention and object, and who have not been induced to 
alter their position by its execution, we consider that justice 
in this country will be more surely obtained, by allowing 
any party, whether he be plaintiff or défendant, to shew the 
truth.” ! ° 


SECTION 7. Estoppels not to be extracted by Inference. 


Another cardinal rule as to the interpretation of written 
matter alleged to raise an estoppel is that the estoppel must 
be made out clearly °? and that, consistently with the rule 
which prevents the terms of a document being added to or 
varied or altered by oral evidence,*® the construction of a 
document may be aided by looking to the surrounding circum- 
stances. These principles are recognised by the Privy Council 
in Rani Mewa Kuwar v. Rani Hulas Kuwar * where the defend- 
ant, in answer to the plaintiff’s claim, set up an agreement by 
way of compromise contained in two deeds, the second of 
which recited that the whole property had been divided 
among the parties according to their specific shares (which 
had been declared by the first agreement), and that all the 
disputes had been amicably adjusted. There was no evi- 
dence, however, that any partition by metes and bounds had 
been made of the property in dispute. As to the second, and 
more material document, their Lordships said: ‘* This 
document is in ambiguous language, and some care is required 
in considering what is the effect of the language init. It may 
here be said that those who rely upon the document as an 
estoppel—the nature of an estoppel being to exclude an 


1 1 All., 403, at p. 410 [1877]. dis- + 13 B. L. R., 312 [1874]. The 
sented from in Chenvirappa v. Put- same rule was laid down by 
tappa, 11 Bom., 708 [1887]. Sir Barnes Peacosk, in Tweedie 

2 Supra, p. 6. v. Poornoo Chunder Gangooly, 8 


8 See Act I of 1872, ss. 91—97. W. R., 125 [1867]. 
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inquiry by evidence into the truth—must clearly establish that 
it does amount to that which they assert.” Their Lordships 
then found that there were words which, taken by them- 
selves, would comprehend the whole of the property men- 
tioned in the first agreement, but that these words were by 
the governing clause limited to the property held by the Court 
of Wards ; and proceeded : ‘‘ It will be observed from what 
has been already said that their Lordships have felt this docu- 
ment is ambiguous, and this being so, the construction of it 
may be aided by looking at the surrounding circumstances. 
[f it-had appeared that the appellant had had possession for 
a long number of years of some property which had belonged 
to Raja Rattan Singh in Oudh, and the respondent and those 
she represents had been in possession of other property which 
had belonged to the Raja, it might have been inferred that 
a partition had been made by agreement, and that the parties 
were content to hold what they had so agreed to take without 
any formal partition by a punchayat.’’ This presumption, 
however, did not appear to be supported by any evidence 
of other property in Oudh being in the ownership or possession 
of the appellant by any acquiescence on her part from which 
a partition could safely be presumed. The rights, there- 
fore, of the appellant were those declared by the first agree- 
ment, which was shewn to have never been carried into 
effect. 


‘‘ It would be very dangerous,’ said Bowen, L. J., in Mortgage. 


Onward Building Society v. Smithson,' ** to extract a pro- 
position by inference from the statements of a deed. Estoppel 
can only arise from a clear definite statement.’’ In the case 
now cited one Toward cheated both the plaintiffs (who 
advanced money to him on a sham mortgage), and the defend- 
ants (whom he induced to execute a second conveyance com- 
prising property already sold by them to him). This second 
conveyance Toward used to induce the plaintiffs to lend him 
money on mortgage. The Court of Appeal held that the 
second conveyance contained no distinct averments that the 





1 1893. 1Ch., at p. 14. w 





Mortgage. 





`n his favour. 


id pel can be raised upon an invalid document. 
plaintiff and defendant both claimed through a document — 
. which the court found to be a deed of gift and invalid accord- 
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defendants had the legal estate. The court refrained from 
deciding whether, supposing there had been an estoppel, the 
defendants could have successfully pleaded fraud. 

But where the estoppel is manifest upon the face of a deed 
and another party has relied upon it, the doctrine operates 
In Seva Ram v. Ali Bakhsh one Moti Ram, 
the mortgagee of certain property, mortgaged a portion to 
the plaintiff, representing himself to be the full owner, there 
being a clear and definite recital to that effect in the deed. 
Subsequently Moti Ram actually became the owner by pur- 
chase, and a decree being obtained against him, the defend- 
ant. Ali Bakhsh, purchased the property at the auction-sale. 
In a suit by the plaintiff to enforce the hypothecation of the 
mortgaged estate against Moti Ram and Ali Bakhsh. the 
latter being shewn to have been fully aware of the state of the 
title, the court held that the plaintiff must succeed. He 
could have enforced the hypothecation against Moti Ram at 
any time before the purchase of Ali Bakhsh after Moti Ram 
had acquired the full proprietary interest, as the latter would 
have been estopped from denying the terms of his deed ; and 
Ali Baksh, who claimed through Moti Ram with notice of the 
recital, was in no better position.* 

It follows from the rule now under discussion that no estop- 
Thus where 


ing to Mahomedan Law, it was held that the document 


could not operate as a will, and that there was no estoppel — 


upon the defendant. As between the parties the document 
could not be taken as valid.* 





3 All., 805 [1881]. 
7s Ties ehove vase slö illustrates 
the doctrine of title by estoppel else- 
where discussed. The full owner- 
ship acquired by Moti Ram by 
purchase enured for the benefit of 
his mortgagee, Moti Ram having 
represented to him that he was 







hypothecating not merely his mort- ist 
gage right, but the entire dari : 
and malguzari estate. This aspect 
of the case is not, however, exp 
noticed in the report of the judgment. 

8 Kuvarbai v. Mir Alam Khan, 
7 Bom., 170 {1883}. = 3a 
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SECTION 8: Consideration a Matter of Proof. 


The consideration for parol and written contracts, in this (3) The con- 
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country, is essentially a matter of proof, and a statement for a deed is 


that the consideration has been paid in full is only strong pre- 


essentially 
matter of 


sumptive evidence which may be rebutted, consistently with proof. 
the rule that extrinsic evidence is not receivable to contra- 
dict or alter the terms of a written contract.! 
A receipt is a document, the terms of which cannot be mis- Receipt. ~ 
taken and which is well within the intelligence of ordinary a 


persons.’ 


But where payment is denied and evidence of non- Onus. 


payment is produced, the burthen of proof that the money _ ee 
was paid is on the debtor.* “‘ We think,’’ said their Lord- =E 
ships of the Privy Council, referring to the statement, in a == 


deed of compromise, that the consideration money had been 
the statement of such a fact in a deed of | | 
this description is prima facie evidence, that the money there- Prima acis, 2 


paid, ** that . 


in stated to be paid, was paid at the time of execution of the which may 
But that evidence 
And it was conceded and taken as the foundation of the deci-- | 

sion that the admission of payment in the deed was not con- ~ 


deed . 


clusive. 


l Zamindar Strimatu Gaurevallaba 
v. Virappa Chetti, 2 Mad. H. ©., 
i74 [1864] ; see Act I of 1872, s. 92, 
prov. (1). 

2 See Hunter v. Walters, L. R., 7 
Ch. Ap.. 75 (82) [1871]. Im Bickerton 
v- Walker, L. R., 31 Ch D., lok 
(159) [1885], Fry. L. J., observed : 
** The presence of a receipt indorsed 
upon a deed for the full amount 
of the consideration money has 


always been considered a highly - 


important circumstance. The im- 


- portance attached to this circum- 


stance seems at first sight a little 
remarkable when it is remembered 


- that the deed almost always contains 


a receipt, and often a release, under 
the hand and seal of the parties 


but a receipt is an instru 


But there 


evidence aa = 














is completely rebutted.’ + be rebutted. a 


are circumstances which seem to 
justify the view which has prevailed 
as to its importance. A deed may 
be delivered as an escrow, but there 
is no reason for giving a receipt until 
the money is actually received; unless 
it be to enable the person taking the =e 
reiri to produce faith by it. 4 om oe ies 
deed is not always, perha AAA x ee 
agen S 
with the ordinary intelligence | of r men re ear 
and women who transact business — i 
in this country, and which he who © 
runs may read and understand.” = 
3 Chowdry Deby Persad v. Chow- 
dry Dowlut Sing, 3 M. L A 346 


understoðd by th 
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The rule that consideration is a matter of proof was recog- 
nised in all the Presidencies from early times. 2 

The Madras High Court, in a suit ' to recover money lent _ 
to the defendant upon bonds executed by him which contained 
a statement that the principal had been borrowed and re- 
ceived in cash, allowed him to prove that he had received only 
a portion. overruling certain decisions of the late Sudder 
Court of that Presidency. ** There is no doubt,” said their 
Lordships, “* that the statements in the bonds are strong 
prima facie evidence of the truth of the actual receipt of the 
money, and to be rebutted only by clear and satisfactory 
proof to the contrary on the part of the defendant, upon whom 
lies the onus of proof. But they cannot, on any sound prin- 
ciple of the law of evidence, be treated. between these parties, 
as conclusive evidence. `` 

In the following year the Calcutta High Court. referring 
to previous decisions of the Sudder Court, held that the mere 
absence of an endorsement of payment on the back of a kist- 
bundee could not prevail against positive proof of payment, 
and evidence should therefore have been allowed.* Similarly, 
it was ruled that a stipulation in a bond that all payments 
should be endorsed on the back thereof, and that all other 
pleas of repayment should be futile, is no estoppel, and the 
obligor may prove by other means that the debt or a part of 
it has been satisfied. In a like case * the Madras High Court _ 
observed: ‘‘In deciding whether the alleged payments — 
were made, of course the omission of endorsements is a most _ 
important circumstance to be considered.’ And the a 3 E 
Court of. the North-West Provinces held to the same effect. E e 
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l Zemindar Strimatu Gourevallaba Govindappa, 5 Mad. H. Cy 
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8 Kalee Doss Mittra v. Tara Chand Ramdas, 1 Bom., 45 [1875], ` 
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adjustment of the accounts of his dealings with the plaintiff, Indorsme 
it appeared that the defendant had admitted upon the bond ane BVN 
that a certain balance was due, but afterwards set up that receipts. 
the balance had been incorrectly stated owing to errors in the 
adjustment. The bond contained a stipulation that no pay- 

ment was to be recognised except ‘ after causing the pay- 

ment to be entered on the back of the bond or after taking a 
receipt for the same.’ The defendant alleged that he had 

made various payments in respect of the balance, which were 

not indorsed on the bond, and for which he held no receipt. 

The Bombay High Court referred to the previous decisions and 
observed : ‘‘ We do not think that the defendant ought to 

be permitted to re-open the question of the correctness of the 
balance. The defendant says that he objected to it at that 

time :..assuming that to be true, the defendant must be 
regarded as having waived his objection, for, notwithstand- 

ing it, he subsequently executed the bond and made payments 

upon it. It would be different if his allegation were that, 

after the execution of the bond, he discovered the errors in 

the account on which the balance was arrived at.° And. 

upon the stipulation, the court observed: ‘‘ It is against 

good conscience that an obligee should stipulate that, al- 
though he may have been paid in part or in full, he should, if 

the evidence of such payment were not in writing, be at li- 

herty to treat the payment as a nullity. He would, in enforc- 

ing such a condition, be availing himself of his own negli- 


gence or wrong. Such a condition, we think, could only be ae 
; i ; i a 
imposed by the Legislature, which has in certain cases im- a 
posed somewhat analogous conditions, as for instance in | bash os 


Section 206 of the Civil Procedure Code.’’! The learned Antiquity of 
Chief Justice then referred to the antiquity of the practice "® gees Fa 
among Hindus of indorsing payments òn bonds and giving oe 
receipts in writing, and cited texts? showing that the omis- _ 
sion of a creditor who accepted a payment but refused to 











! Act VIII of 1859. s. 206 ; see Act XIV of 1882, s. 257, corresponding 
with Act V of 1908, Or. XX, r. 6, and § 152, as to money payable under a 
decree. 2 Colebrooke’s Digest. Bk. 1, pp. 287, 288. | 
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grant a receipt, might operate as a forfeiture of the balance 
of the debt; and concluded: ‘* It is, however, with the 
Anglo-Indian law of evidence we have to deal. It does not 
exclude oral evidence of payment, and we should deem it to 
be both against good conscience and the policy of the law to 
reject it. `’ 

So, in England, an acknowledgment of receipt of money 
or goods, not actually amounting to a contract between the 
parties, is evidence between them, but is generally capable 
of being explained. In Farrar v. Hutchinson ! the plain- 
tiffs sued as partners on a bill of exchange, and the defend- 
ant produced a receipt given by one of them. The plaintiffs 
proved that the receipt was given for the purposes of the 
cause, and was not bond fide. Lord Denman observed : 

‘ It appears to us that in all cases a receipt signed by a party. 
like any other statement made by him and produced after- 
wards to affect him, is evidence, but evidence only, and 
capable of being explained’’ ; and the receipt, though signed 
by one of the members of a firm, was held to be a fraud upon 
the others. So where two co-trustees sued to recover a sum 
of money and the defendant produced a receipt signed by 
one of them, evidence was admitted to shew that the giving 
of the receipt was a fraudulent transaction, and that the de 
fendant had not paid the money. Abbott, C. J., remarked : 
‘t The receipt was not a discharge of the action nor was it 
pleadable in bar; but a release is, and although fraudulent, 
a court of law can only avoid it by equitable interference. 


A receipt is very different, and is nothing more than a prima : PA 
facie acknowledgment that the money has been paid. ”* In _ 
Graves v. Key® a receipt on a bill of exchange was allowed to ` 


be explained by shewing that the money had been paid ma Si 
order to acquire an interest in the bill by purchase, and the > 
negotiable quality of the instrument was not, therefore, des- 
ores Lord Tenterden holding that a receipt is an admission — = 
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clusive evidence éxcept in favour of any person who may 
have been induced thereby to alter his condition.! 

Bowes v. Foster? is a typical case of this kind. There a Fictitious in- 
fictitious invoice of the goods in the plaintiff’s shop was made vae ts: 
out, and a receipt given to the defendant for the sum therein [1858]. 
stated to be the purchase-money. The defendant took poss- 
ession of the goods, and afterwards sold the goods as his own. 

The plaintiff, in an action for trover, was allowed to shew 

that the transaction was a fictitious one, entered into in order 

to create a colourable title in the defendant to prevent the 

goods being taken in execution. ** A release, ° said Martin. - 
B., *‘“ annihilates the debt, but a receipt is only evidence of 
payment ; and if it be proved that in point of fact no pay- 

ment was made, it cannot operate against such proof.”’ 

But where a person has been induced to alter his condi- Estoppel 
tion, the rule expressed by Lord Tenterden in Graves v. Key ° siheri 
applies. Where a person hands to another a document which iag Sa 
on the face of it professes to be a transfer of property or a tion. 
receipt for money, and that other is induced to change his 
position, it would be a fraud upon him to allow the former to 
shew the real truth. 

This rule was laid down with great clearness by Kindérs- Rice v. Rice 


nee > ` . - = s 4 cae as ] = [1854]. Un- 
ley, V. C., in Rice v. Rice.* In that case the vendors con paid condor 


veyed property without receiving the purchase-money in full, parting oau 


but the assignment recited the payment of the whole purchase- Ta Pan 


money, and the usual receipt was indorsed om it, and the ven- ĉPase-money 


has been 


dors allowed the title-deeds to be delivered to the purchaser. paid. : 


The day following the execution of the deed, the purchaser 


deposited the assignment and title-deeds with a memoran- avian 


dum of deposit to secure an advance, and absconded without 














! See the judgment in 318 (n.). vendor was estoppd from claiming a 
2 2H. & N., 779; 27 L. J. (Exch.), lien for the unpaid balance of the 
262 [1858]. purchase-money by reason of her 
35 3 B. & Ad.. 318 (n) [1832]. declaration in the sale deed as to the 


+ 2 Drewry. 73 [1854]. See this receipt of the whole purchase-money, 
case observed upon in Rimmer v. and by her act of handing over the 
Webster. 71 L. J. (Ch. D.), at p. 566 title deeds, Tehilram v. Kashibai, 
[1902]. In a recent Bombay casethe 10 Bom. L. R., 403 [1908]. EES. s Ie 
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paving either the vendors or the equitable mortgagees. The 
property not being of sufficient value to satisfy both the ven- 
dors and the equitable mortgagees, the question of priority 
arose as to which of these two equitable interests should pre- 
vail. The court applied the principle of estoppel by conduct. 
og Bt In Shropshire Union Railways & Canal Co. v. The Queen.’ 
defeated the case last cited was approved by the House of Lords. 
Lord Cairns, L. C., referring to Rice v. Rice, observed : 
‘There a vendor, who unquestionably would have been 
held to have, in the eye of a Court of Equity, a lien for his 
purchase-money. for some purpose indorsed upon the deed a 
receipt for that purchase-money, stating that it had been paid. 
That was just the same thing as if he had stated that he had 
not a lien. or that he did not wish to insist upon a lien for the 
purchase-money, and it would have been contrary to the first 
principles of equity, and indeed of commonsense, to say that 
after that deed had been given by him to the purchaser, and 
the purchaser armed with that deed had created an interest 
in some third party on the faith of that statement, the ven- 
dor could subsequently come forward, and, as against that 
third party, claim to be put in possession of that lien which 
by the indorsement of that receipt he had virtually surren- 
t dered.”’ 
$ Bartia In Bickerton v. Walker? the plaintiffs had mortgaged their 
; “raanda interests in certain stock and policies of insurance to one 
i mortgage Bate for £250, but only received £91. By the mortgage-deed 


money 


estopped as they acknowledged the receipt of the entire amount, and they 


v arrapa also signed a receipt to that effect indorsed upon the mort- 


gage-deed. Bates transferred the mortgage to one Hunter, 
who gave full value for the mortgage as a mortgage for £250, 
without making any inquiry from the mortgagors. The 
court held that the plaintiffs would have been entitled as- 3 
against Bates to redeem upon payment of the sum they actu- 
ally received with interest, but that as against Hunter the ces 
mortgage must be taken to be a mortgage for £250. E 








1 LR. 7 E. and I.. Ap., 496 (510) 2 L.R., 31 Ch. D., 151 [1885]. S S 
{1875}. the ticks of Fry. L. J., at p. 158- 
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Where an owner of deeds has placed them under the con- Pledgor of 
trol of another, and has authorised him to pledge them for a oa hea ers 
certain Sum, and the latter has pledged them for a larger sum alr 
with a person who has dealt bond fide with him and without es 
notice of the limits of his authority. the owner of the deeds : 
cannot redeem them without repaying the full amount Ape 
advanced. ! 

Recitals. 


The weight to be attached to a recital differs according to (4) The effect 
the circumstances. be at- 


SECTION 9. 


In some cases it is conclusive and int tached i NN 
others very far from so, but it is in all cases evidence as between “ts. 
the parties who make it, being a statement deliberately made : 
by those parties. [It is no more evidence as against a third = 
person than any other statement would be.? —, 
The rule as to the effect of a recital is thus laid down by The nts 
Erle, J., in Stroughill yv. Buck*: ‘‘T have no doubt that omens 
recital by one party of a state of facts on the faith of which the thc 
other party was induced to enter into the contract is an es- big 
toppel in favour of the party who entered into the contract on 3 ee 
the faith of them. But such recital does not estop in favour __ a ue 
of third persons who did not contract on the faith of it.” And Th See 
Patteson, J., in delivering the judgment of the court, formu- ee 
lates the rule more precisely: ‘‘ When a recital is intended 
to be a statement which all the parties to the deed have mu- ca 
tually agreed to admit as true, it is an estoppel upon all. But Does ti he 


when it is intended to be the statement of one party only, , recital ex- 
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anuddi, 6 Calc, 268 [1880]; but in 


Ningawa v. Bharmappa, 23"°Bom., 
63 [1897] a recital as to a boun- 
dary in a mortgage deed exe- 
cuted by a stranger was admitted 
under § 32 (3) of the Evidence Act. 
As to recitals in deeds see further 
rear v. John Goth- 


‘t The construction | of an i igu 
ous stipulation in a deoak 
doubtedly be governed « 
by a recital ; but, on the 
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the estoppel is confined to that party, and the intention is to 
be gathered from construing the instrument. All the cases 
were brought forward and considered in Young v. Raincock,! 
and we have no doubt that the result of them is as above 
stated. `’ 

It seems clear that a recital in a document, formal or in- 
formal, is binding if, in the words of Martin, B., in South- 
Eastern Railway Co. v. Warton, ‘‘ it is the bargain on the 
faith of which the parties have acted’’ ; but it is equally clear 
that evidence of the circumstances under which an admission 
by recital has been made is receivable to shew that the recital 
was introduced into the deed by a mistake of fact, and does 
not represent the real transaction.’ 

But recitals in a deed are not representations of fact on the 
faith of which a stranger to the deed is entitled to act without 
enquiry. 

In Trinidad Asphalt Co. v. Coryat* their Lordships of the 
Privy Council found asa fact that the defendant’s prede- 
cessor had acquired an equitable estate and that the plaintiff 
Coryat purchased with notice. Erroneous recitals existed 
in the deed of the defendant’s predecessor as to the mode in 
which the grantor’s equity became vested in him. ‘‘ The 
plaintiff,” said their Lordships, ‘‘ seems to have imagined 
that he, a stranger to the deed, was entitled to treat the reci- 
tals as indisputable and to insist that the grantee should not 
shew the truth of the case if it was contrary to the recitals. 
He has treated the matter as though some representation had 
been made to him on the faith of which he had acted. *’ Their 
Lordships rested their judgment on ‘‘ the plain and obvious 
ground that the plaintiff had express notice that the defend- 
ants were transferees of Dulcinore’s interest, whatever it might 
be, and that an erroneous recital of her earlier title does not 
preclude her grantee from shewing what interest really passed 
by her grant.” 





| 


1 7 C. B., 310 [1849]. 25 [1868]; Erspson’s case, L- 
2 6H. & N., 520 (527) [1861]. R., 9 Eq.. 597 [1870]. N: 
8 See Brooke v. Haynes, L. R.. 6 Eq.. + L.R.. 1896, A.C., 587 (592. 593)- 
a n p ; > ; 
+ = * 





CHAP. XI. | RECITALS. 295 


And where a recital can have a meaning given to it which is 
in strict accordance with the facts, and when it need not be 
construed as a statement which was not true at the time, it 
works no estoppel.! 


There is no estoppel where the action is upon a matter No estoppel 
as to matters 


not arising out of the deed, but wholly collateral to it. The 
rule as to this was stated by Parke, B., in Carpenter v. Bul- 
ler :* ‘* If a distinct statement as to a particular fact is 
made in the recital of a bond or other instrument under seal, 
and a contract is made with reference to that recital, it is 
unquestionably true that, as between the parties to that instru- 
ment and in an action upon it, it is not competent to the party 
bound to deny the recital . . . . But there is no authority 
to shew that a party to the instrument would be estopped in 
an action by the other party, not founded on the deed and 
wholly collateral to it, to dispute the fact so admitted, though 
the recitals would certainly be evidence.” 

The rule that a general recital does not work an estoppel, 
but a recital of a particular fact does work an estoppel, 
would seem to be another way of stating the principle that 
estoppels must be precise and certain. In all cases, it is appre- 
hended, what is to be looked to is the contract which the 
parties have made. 


[n a suit to enforce a mortgage-bond* the defendant Cases where 
recitals held 
not conclu- 


pleaded that he had purchased the property bond fide from the 
mortgagor, and that the mortgage was a fraudulent trans- 
action. The bond contained a recital that considerAtion had 
been paid, and the execution and registration of the deed 
were proved. Garth, C. J., referring to the case of Chou- 
dhry Deby Persad v. Chowdhry Dowlut Singh,® said that, ‘‘ in 


a case of this kind the weight to be attributed to the recital- 


a ae _—-— - - —— - =a e a a 
— -~ - — 


1 Lovett v. Lovett, 1898, 1 Ch., 82 520 (528) [1861]; Carter v. Carter, 3 
[1897]. K. & J., 617 (645) [1857]. 
28 M. & W.. 209 (212) [1841]. 8 Sm. L. Ca., Vol. II, 11th ed.. 
See ex-parte Morgan, L. R.. 2 826—828. 
Ch. D., 72(89) [L876]; South-Eastern + Brajeshware Peshakar v. Budh- 
Railway Co. v. Warton, 6 H. & N., anuddi, 6 Calc., 286 [1880]. 
5 3M. I. A.. 347 [1844]. 
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would depend entirely upon the other evidence of the bona 
fides of the bond. Against the defendant, who claimed 
under the mortgagor, the recital would be evidence, but if the 
transaction itself were not honest the recital would have 
little weight. 

A recital in a deed of the necessity for contracting a debt 
binding on a member of a joint family is some evidence of the 
necessity, but it is by no means conclusive. Its absence will. 
however, make it difficult for the person affirming that there 
was necessity to succeed.' Similarly, a recital that money 
has been borrowed by a Hindu widow for her husband's 
shradh is by itself no evidence to charge the estate.” 

A recital, though it may not amount to an estoppel, may 
have force prima facie as an admission by conduct. The point 
is illustrated in Sarkies v. Prosonomoyee Dassee,ia decision 
which involved other questions. That was a suit for dower 
by an Armenian widow against Hindu purchasers. The 
deed of conveyance recited that the plaintiff's husband was 
entitled to an estate of inheritance in fee-simple. On appeal 
the defendants contended that there was no sufficient evi- 
dence that the husband’s estate was an estate in fee-simple. 
Upon this point the court observed that, although as between 
the plaintiff, who was no party to the deed, and the defend- 
ant. there was no estoppel, yet as the purchasers bought 
the property as and for an estate of inheritance, and paid for 


it as such, it was clearly prima facie evidence against the 
< 


s — ee a a a a e a 


1 Sikher Chand v. Dulputty Singh, as to separation between members 
5 Calc., 363 (375) [1879]. of a family: Bheeknarain Singh v. 
2 See Sunkar Lall v. Juddoobuns Necot Koer, Marsh., 373 [1863], as 


Suhaye, 9 W. R., 285 [1868]. For to recital in lease of fact of mook- 


other cases where recitals have not tearnamah ; Bomanjee Muncherjee v. 


been held to be conclusive, see Hossain Abdollah. 5 W.R (P-O) as 


Mahomed Hamidoolah v. Modhoo 61; 1M. I. A., 494 [1866]: Nilmonee — 
Soodun Ghose, 11 W. R., 298 [1869]. Chowdhry v. Zuheerunissa Khanum. 
as to possession : Rao Kurun Singh v. 8 W. R., 371- [1867]: Lakshman 


Mehtab Koonwer, 3 Agra, 150 [1868], Dada Naik v. Ram Chandra Dada En: 


as to previous mortgage; Gopal v. Naik, 1 Bom.. 561 [1877], as tite ee ; 
Narayan. 1 Bom. H. C.. 31 [1863], citals in wills. DA 
5 6 Cale., 794 [1881]. 
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defendants claiming under the purchasers that the estate was 
what it purported to be. 

A recital may be explained by looking to the surrounding May be ex- 
circumstances. In Gour Monee Debea v. Krishna Chunder P9. 
Sannyal,' the plaintiff claimed under a kobala which con- 
tained a recital that one Haradhun, the former owner of the 
property, had died childless or without male issue. The 
defendant contended that upon the recital it must be taken 
that her own title as daughter of Haradhun would arise 
immediately upon his death, and that neither the plaintiff’s i 
vendor nor her deceased husband could have taken the 
property. The plaintiff was allowed to shew that 
Haradhun left a son who died childless, and that upon 
his death the property descended to one Bissumbhar. 
and after his death to his widow, the plaintiffs vendor.? = 


SECTION 10. Parties in Pari Delicto. "y 
The position inter se of parties to a fraud against third (5) Can one 
of the par- w 


persons has been noticed in the Chapter upon Benami Trans- ties toa | 

* actions,’ and a full discussion of the authorities is to be think eae = 
found in the judgment of Mookerjee, J., in Jadu Nath Poddar v. shew the 
Rup Lal Poddar* The question arises in connection with nase E = 
the present subject when one person has conveyed his other when 

the ille ar 

property to another for the purpose of effecting a fraud, and object 
such fraud has been effected. It was at one time said that been effect- 
a plaintiff will not generally be allowed to shew the truth ai A = 


and avoid the effect of the deed as against the other party. 
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=1 4 Calc., 397 [1878]. See Nunhoo 

_ Sahoo v. Boodhoo Jummadar. 13 
_ W. R., 2 [18701. 

2 The court observed: ‘‘ It ap- 

pears to us that this is not such an 


and that. for the reasons stated. she — 
thought fit to sell the property.. — 
It is a circumstance which the court = 
below would be quite right in taking  —  — 
into consideration. but which it = © 


admission as conclusively binds the 
plaintiff. It was not essential to 
state in this kobala by what means 
the property. which was being sold, 
had come to the husband of the 
vendor. It was.enough for her to 
recite that her husband being dead. 
she was his heir and representative, 
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The questions arising in connection with this intricate subject 
are indicated very clearly in the judgment of West, J., in 
Chenvirappa v. Puttappa.! where the earlier authorities are 
exhaustively discussed. 

The rule in England has been stated thus: ‘* A party to 
a contract which is fraudulent against third persons cannot 
excuse himself from the performance of his part of the agree- 
ment by alleging that it was fraudulent and void.’* upon the 
principle that a man cannot set up his own fraud to avoid his 
own deed. But ‘‘ where the purpose for which an assign- 
ment is made is not carried into execution and nothing is 
done under it, the mere intention to effect an illegal object 
when the assignment is executed does not deprive the assignor 
of his right to recover the property from the assignee who has 
given no consideration for it.’”* 

The rule has not always been uniform in Calcutta. In 
Kaleenath Kur v. Doyal Kristo Deb the plaintiff sued to re- 
cover property transferred by his father in fraud of creditors. 
The court held. referring to numerous authorities, that the 
plaintiff could not be allowed to allege and plead the fraud of 
another person through whom he derived his title, Hobhouse, 
J.. observing : ‘f On the whole I think that there are circum- 
stances specially applicable to this country which incline me to 
think that those judgments are as politic as I am inclined to 
think that they are good inlaw. I believe that it is good that 
parties in this country should understand that in making 
arrangements in regard to their property for fraudulent pur- 
poses, such as defrauding creditors, they are entering on a 
dangerous course. and that they must not expect the assist- 


I 11 Bom., 708 (713—719) [1S87}. Hurry Sunker Mookerjee v. Kali 


Coomar 


2 May on Fraudulent and Vol- 
untary Dispositions of Property. 
2nd ed., 470—472. 

8 13 W. R., 87 [1870]. 

+ Obhoy Churn Ghuttuck v. Tree- 
lochun Chatterjee, S. D. R. [1859]. 
1639; Ghurreeb Hossein v. Musst. 
Useemoonissa, Hay [1862]. 528: 


Mookerjee. W. R. [1864]. 
265: Luckhee Narain Chuckerbutty v. 
Taramonee Dossee, 3 W. R., 92 {1865}: 
Fureedoonissa v. Ruhomut, 4 W. R.. 


37 [1865]: Aloksoondry Goopto V. | 


Horo Lal Roy. 6 W. R., 287 [1866]- 


See Kunhya Lal v. Mohadeo Singh. 


6 W. R.. 293 [1866]. 
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courts to extricate them from the difficulties in 


which their own improbity has placed them.’’ 
In Sreemutty Debia Chowdhrain v. Bimola Soonduree Debia,' Sreemutty 


Debia Chow- 


Kaleenath Kur’s case is stated to be contrary to other de- dhrain v. 
cisions in which it has been held that parties are not precluded 
from shewing the real nature of the transaction, although it Debia 
might have been entered into for the purpose of setting up 
against creditors an apparent ownership different from the 


real ownership. 


Bimola 
oonduree 


[1874]. 


The question arose at Allahabad in Param Singh v. Lalji Rule in Al- 
Mal* where the parties in 1853 had entered into a deed of 
conditional sale to protect the plaintiff's property in conse- 
quence of disagreements which had arisen between the plain- 
tiff and his son, and the defendant had executed an agree- 
ment by which he undertook not to disturb the plaintiff’s 


possession. 


Si W. Ry 422: [I8S74]- he 
subject is discussed at pp. 178—187, 


Supra. 

2 1] All.. 403 [1877]. The court 
observed : ‘The doctrine that 
in pari delicto potior est conditio 


possidentis, or that the court. finding 
deceit. to 
which he was himself a party, will 
not interfere to from 
the consequences. must not be ac- 
cepted without qualification. The 
English Court of Exchequer m Bowes 
v. Foster [27 L. J. (Ex.) 62: 2 H. 
& N.. 779 (1858)] allowed a plain- 
tiff to recover from the defendant., 
goods which he had deposited with 
the defendant in order to defeat or 
hinder the claims of creditors who 
might sue out exeeution, although 
the plaintiff had, for the purpose 
of deceit, furnished the defendant 
with evidence of a sale by handing 
him a priced invoice for the goods. 
and a receipt fog the price: the 
court held. that, inasmuch as in 
fact no sale had taken place. the 


a man embarrassed by 


relieve him 


Subsequently a third party obtained a decree 


plaintiff was entitled to recover. 
In the case before the court the res- 
pondent furnished the appellant 
with a deed of conditional sale which 
did not, by itself, operate to pass 
the property in the lands therein 
mentioned. The foreclosure made 
the sale absolute. the decree award- 
ed but had not the 
decree been executed. the property 
would have remained the property 
of the respondent; the parties ex 
hypothesi. did not intend that the 
property should pass, but that by 
the deed. foreclosure, and decree a 
semblance of title should be created 
in the appellant. If this be so, the 
case before us does not appear dis- 


possession : 


tinguishable from Bowes v. Foster ; 


but if it be distinguishable. on 
the ground that by the deed, fore- 
closure. or decree, or by all of them, 


the property passed, then, it appears 
to us, the respondent is entitled to 
rely on the agreement,” pp. 411. 


412. Per Turner and Oldfield, JJ. Bi 


~~ 


lahabad. 


Param Singh 
v. Lalji Ma 
[1877]. 
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against the plaintiff and attached the property, when the de- 
fendant intervened and made good his claim ‘on the strength 
of a decree for foreclosure which he had obtained against 
the plaintiff er-parte. The defendant applied for execution ~ 
of his decree against the plaintiff, but did not seriously pro- 
secute his claim until 1872 when he obtained possession. The 
plaintiff then sued to recover possession of the property, 
alleging that the defendant was a mere trustee, ismfarzi for 
him, and that it was never intended that the property should | 
pass. The High Court held that no limitation could run 
until the defendant expressly disavowed the trust. and upon 
the question of estoppel cited the Privy Council case of Ram 
Surun Singh v. Musst. Pran Peary,’ observing: ‘‘ In this 
country where tsmfarzi transactions are so common. . . we 
should establish a dangerous precedent were we to rule that 
under all circumstances, a party is bound by his deed. and 
concluded from shewing the truth.*’ 

The above decision was dissented from in Bombay. 
In Chenvirappa v. Puttappa* the plaintiff, with a view to 
protect from creditors a house which he had purchased, caused 
the conveyance to be executed in favour of the defendant. ` 
his near relation, and held the property for several years as 
the defendants tenant. Subsequently the defendant, by 
collusion with the plaintiff, obtained an ea-parte decree against 
him. The plaintiff sued to have it declared that the sale- 
deed and the ex-parte decree were collusive transactions in 
fraud of the plaintiff's creditors, and that the defendant. 
his benamidar. was a trustee for him. The case was decided 
mainly upon the principle of res judicata,’ but the court con- 
sidered it doubtful whether. assuming that the original rela- = 
tions of the parties had not become merged in the decree, 


` 









on™) 


such a trust arising out of a turpis causa could be enforced bye Es 
the courts, and expressed an opinion that the parties toa 

1 13M. I. A., 551 (559) [1870]. 295 [1880]; Babaji v. Krishna. 
= 2 11 Bom., 708 [1887]. See, how? 18 Bom., 372 [1893]. PREE n 
ever, Mahadaji Gopal v. Vithal 8 See this case further discussed 


coe 


m tA ` 





Ballal, 7 Bom., 78 [1881]; Luckmi- infra, Part II, chap. II, inc 
daa Khimji i. Mulji Canji, 5 Bom., with Jornaas — ee aA EDETS 
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collusive transaction should be permitted to shew the truth 
only where such a transaction remains in an inchoate stage and 
not where a third person’s rights have already been defeated. ' 

The case of a plaintiff and a defendant was distinguished 
by Sargent, C. J., in Babaji v. Krishna. observing that ‘‘ there 
was no authority of a Court of Equity which questions the right 
of the defendant to plead such a defence, whatever doubt there 
may be as to the plaintiff's right to avoid his own deed by : 
setting up his own fraudulent act. And this case was followed 
in Calcutta * and Madras.* 

The Judicial Committee have laid one question at rest, and Pottiespak 
it settled that when a fraud has been concocted but not carried ™& v, Muni 
into effect, the conveyance is inoperative and either party [1908]. 
may shew the truth: Petherpermalv. Munianandy. It would 
also appear that the old rule * where the estate falls there let 
it lie ` is re-affirmed. Mr. Mayne’s statement of the result 
of authorities has received the highest judicial confirmation.* Es 

Chenvirappa v. Puttapa’ appeared to express the law in ES 


Bombay. Banku Behary Dass v. Rajkumar Dass* and Eo 
Govinda Kuar v. Lala Kishun Prosad* summarised the roe 
principles recognised in Calcutta ; and the observations of eo 
Benson, J., in Yaramati Krishnaya v. Chundru Papayya i 

indicated those applied in the Southern Presidency; but eee = 


having regard to Petherpermal’s case it may probably be said 
that Param Singh v. Lalji Mal'' is still law. The ques- 

tion is fully discussed in the chapter on Relations of Trust.” 
The principles appear to be as follows :— arse 
Parties will not be allowed to take advantage of their pr 
own fraud as against 2 and 6 who is defrauded. — A 3 ja a = Sati: 



















1 See Indian Trusts Act (ies of 


1882), s. 84. para. 446. pecans 182, ae a ae 
2 18 Bom., 372 (374) eee 7 11 Bom., 708 [1887]. ; pes 
3 Pregnath Koer vo Race MOANA s 27 Cale., 231 [1899]. 


Shazid, 8 C. W. N., 620 [1903]. 9 28 Cale., 370 [1900]. lso + ee 
+ Yaramati v. Chundru, 20 Mad., Jadunath Poddar v. Rup L ddat, =: m Ee 


326 [1897]. 10C. W. N., 650; 4 C. L. J., 22 [1906]. 
5 24 L.T. R. (Eng.} 462; 7 C.L.J., 10 20 Mad., 326 [1897]. 


528; 35 Cale., 551; 10 Bom. L.R.,590; 11 1 All., 403 naai e 
13M. L.J., 277; 5 A.L. J SPOUT ATCA 
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[Pant i. a 


| Neither plaintiff nor defendant may shew the truth of a 
fraudulent transaction as against the other party to it. 
when the fraud has been effected wholly or in part to 
the detriment of another. 

The parties are not precluded from shewing the true facts 
where both plaintiff and defendant are in pari delicto 
and no third party has been prejudiced. 


wilt fee eel 


(6) Other Certain other subjects connected with matter in writing 


topies. 
remain to be examined, including Accounts, Awards, Mort- 
gages and Wills. 
SECTION ll. Title by Estoppel. 
(a) Title by The rule of title by estoppel, which has already been noticed 
estoppel. 


in connection with the estoppel against the landlord,’ has | 
been codified in the Transfer of Property Act.* and the Spe- 
cific Relief Act, and may be stated in the following form: 
Where a grantor, by his intention to be gathered from the } 
scope and object of the instrument, appears to state that he 
has a certain specific interest, and the court finds that the 
parties proceeded upon the assumption that such an interest 
was to pass, the after-acquired estate of the grantor * enures ` 
for the benefit of the grantee, and the grantor or his represen- 
tatives will be estopped from denying that he or they were 


—-—~ -— — ~—— a - - a o aa —_ 








1 Supra, sae aw ae pp. 103—105. 
2 Act IV of 1882, s. 43: ** Where 


a person erroneously To that_ 


he is authorised to transfer certain 
immoveable property. and professes 
to transfer such property for con- 
sideration, such transfer shall, at the 
option of the transferee. operate on 
any interests which the transferor 


may acquire insuch property, at any 


3 time ee. the contract of 


subsists. Nothing in this 
ninii kapaki dete > oE kia 


_ ferees in good faith for consideration 
without notice of the existence of of such interest. `’ 


ar ATA This has been 


called an extension of the rule of 
estoppel, see Mokhada Debi v. 
Umesh, 7 C. L. Ju, at p. 383 [1907]. z 
5 Act I of 1877, s. 18: “*‘ Where a — 
person contracts to sell or let certain 
property having only an imperfect — 
title thereto, the purchaser or | 
(except as otherwise provided by_ 
this chapter) has the following rights — 
(a) if the vendor or lessor has, sub= .«. 
sequently to the sale or eae ac- = f 


quired any interest in the pro 3 
him to make-goad the aa co Be 


-r 
7 














the purchaser or lessee 
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possessed of the mterest which purported to have been con- 
veyed when the deed was executed. The rule, it is con- 
ceived, may apply to any deed or writing, apart from the 
question of its formality and subject only to the requirements 
of registration, and in the case of moveable as well as immove- 
able property. The applications of this principle to the case 
of mortgages will be noticed later. 


SECTION 12. Presumptions. 


The mere fact of a person attesting a deed is no evidence 
in itself that he consented to it or knew its contents, or ne- 
cessarily import assent to all the recitals, but in the case 
of a transfer or conveyance of property by a Hindu widow in 
Bengal upon the ostensible ground of legal necessity, the fact 
that a reversioner has attested the deed may be an import- 
ant circumstance to shew his assent, if there is evidence to 
shew that he was aware of its contents. In Rajlakhi Debi v. 
Gokul Chandra Chowdhury,’ the rule is thus stated by the 
Judicial Committee: ‘* Their Lordships cannot affirm the 
proposition that the mere attestation of such an instrument 
by a relative necessarily imports concurrence. It might no 
doubt be shewn by other evidence that when he became an 
attesting witness he fully understood what the transaction 
was, and that he was a concurrent party to it, but from the 
mere subscription of his name that inference does not neces- 
sarily arise.’ ‘** It constantly happens,’ observed Garth 
C. J., in the case first cited, ‘‘ that persons subscribe deeds as 
witnesses without having the least notion what they contain ; 
and if people were to be held bound by an instrument which, 
they so subscribe, it might be a dangerous thing to witness 
any other man’s signature.’ 


n e ne DO eee a aaa 


| Ram Chunder Poddar v. Hari Das Roy v. Mussoodun Singh, 10 W. R., 
Sen, 9 Calc., 463 (468) [1882], observ- 293 [1868], explained in Ram Chander 
ing upon the Privy Council case. See Poddar v. Hari Das Sen. In the 
Imam Ali v. Baijnath, 33 Calc., 613: earlier case two brothers were entitled 
10 C. W. N., 557 [1906]. to a property in equal shares; one 

2 3B. L. R. (P. C 57 (63) [1869]. of them conveyed the whole property 


- 3 Ib., 63. See, however, Matadeen away, and the other attested the deed. ae: 


¥ * 


(b) Presump- 
tions. 
Attestation 
of deed how 
far evidence 
of assent. 





Destroying 
or refusing 
to receive 

a document. 


Signature of 
pardana- 
shin. 


{(c) Docu- 
ments which 
may raise an 
estoppel. 
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In this connection may be mentioned the presumption 
against a person wilfully destroying a document that he was 
aware of its contents. In Ardeshir Dhanjibhai v. The Collec- 
tor of Surat,'a curious case, the plaintiff relied upon a sanad 
and petitioned the Mamlatdar of the pergunnah to search for 
it. The lower court found that the defendant had destroyed 
what purported to be a copy of the sanad. The High Court 
held that the rule omnia praesumuntur contra spoliatorem * 
applied, and that it was not competent to the defendant to 
say that the document was not such a one as could legally be 
admitted in evidence, and that, as the plaintiff had made 
out a prima facte case he was entitled to succeed. In the 
same way a person, who refuses to receive a registered letter 
sent by post, cannot afterwards plead ignorance of its con- 
tents.“ i 

It is necessary to mention that in the case of pardanashin 
ladies the court requires very clear evidence that documents 
executed by them have been properly explained to and under- 
stood by them, and the onus will be on those who rely upon 
such documents to satisfy the court that the executant was 
fully aware of the nature of the transaction.* The ordinary 
presumption that a party who signs a deed knows what he is 
doing, does not in this case apply. 

Certain documents which may raise an estoppel require to 
be noticed. 


The court inferred that the latter 
was a consenting party. As to what 
will amount to consent on the part 
of a reversioner and how far the con- 
currence of some of the members 
of a family may bind the rest, see 
Mayne’s Hindu Law, 7th ed., $$ 638, 
8397 

1 3 Bom. H. C. (A. C.) 116 [1866]. 

2 Armory v. Delamirie, 1 Sm. L. 
Ca.. 11th ed.. 356. ‘“‘ If,” said Lord 
Holt [Anon. 1 Ld. Raym., 731], 
“`a man destroys a thing that is 
designed to be evidence against 


himself a small matter willsupply it.” 


% 


8 Lootf Ali Meah v. Pearee Mohun — 


Roy, 16 W. R.. 223 (1871). As to 
service of notice to quit by registered 
letter, see Jogendra v. Dwarka Nath, 
15 Calc., 681 [1888]. 

+ Sudisht Lal v. 
1 Gale., (245.5 sb He, 
[1881]; 
Ashgar Ally Khan, 15 B. 
23 W. R., 453 [1875] : Ashgar Ally 


8 I.A., 


V Delroog Banoo Begum, 3 Cale., a cts a 
[1877]. =" 


5 Ashgar Ally v. Delroos Banoo — 
Begum, 3 Cale.. 324 [1877]. 


Sheobharat Koer. 

39 
Delroos Banoo Begum v. 
E R. £867 3° 
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SECTION 13. Mercantile Documents. 


An invoice in most cases does not represent the real con- 
tract, though it may be strong evidence between the parties. 
** [f at the time of the sale an invoice is made out, or any- 
thing passes to shew that the parties meant the invoice to be 
the contract, it would be; but the mere fact of an invoice 
being afterwards made out will not make it the real contract. 
or clothe it with the incidents of one.'*” In Holding v. Elliott? 
parol evidence was held admissible to shew that the person 
whose name appeared upon the invoice was in fact not a con- 
tracting party. the contract having been made by parol pre- 
viously ; and Pollock, C. B., doubted whether in any case an 
invoice can with propriety be called an estoppel. 

But there are other documents which, when acted upon, 
may estop the person responsible for them from denying 
their effect. Of this nature are warehouse receipts, delivery 
orders, and other documents of that class. These documents 
represent goods as being in the custody of a person who holds 
them for and on account of another, and the receipt may 
amount to an admission by that person, that he is a kind of 
bailee for the other, or to an attornment by him to the other. 
Such documents have sometimes been described as guasi nego- 
tiable, but, in fact, the issuing of these receipts can amount 
only to a representation (upon which a purchaser for value 
may be justified in acting) that the goods are lying in the ware- 
house to the order of the person who holds the receipt for the 
time being, for valuable consideration, and without notice of 
any defect in the title of the person from whom he obtained 
the receipt. z 

Illustrations of this class of cases are to be found in the case 
of The Ganges Manufacturing Co. v. Sourujmull? Knights v. 
Wiffen* Coventry v. The Great Eastern Ry. Co. 5 and Seton v. 
Lafone ,® the facts of which are fully set out in other chapters. 


= 


m e e m a a 


| Per Martin, B., in Holding v. 
Elliott, 5 H. & N., 117 [1860]. + L. R., 5 Q. B., 660 [1870]. 
2 5H. & N., 117 [1860]. 5 L. R., 11 Q. B. D., 776 [1883]. 
6 L. R.. 19 Q. B. D., 68 [1887]. 


3 5 Cale., 669 [1880]. 


20 
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Documente 
represent- 
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Mercantile [t would seem that in order to raise an estoppel by the deli- 

mess. ë very of, or assent to, a document representing goods, the, 
document must have a mercantile meaning to the effect that 
the goods sold have been separated from other goods, and 
are held by the defendant for the benefit of the plaintiff.’ 


Documents The case of Farmeloe v. Bain? shews that the issuing of a 
“hail written undertaking may not amount to a representation to 
chants. all the world. The defendants sold to Burrs & Co. 100 tons 
of unappropriated zinc and gave them four documents, each 
containing a specific undertaking in writing to deliver 25 tons 
of zine to their order, receiving in payment a bill which was 
subsequently dishonoured. The plaintiffs bought of Burrs 
& Co. 50 tons of zinc, and two of the above documents were 
indorsed and delivered by Burrs & Co. to the plaintiffs, who 
ae eN accepted the bills for the price. Burrs & Co. failed. and the 
estopped. defendants as unpaid vendors refused to deliver the goods to 


the plaintiffs. It was argued that the defendants having in- 
duced the plaintiffs to alter their position to their prejudice 
upon the faith of the defendants’ undertaking to deliver the 
goods to the indorsed order of Burrs & Co., were estopped 
from setting up, as against the plaintiffs, their right as unpaid 
vendors to stop the goods ; but the court held that the docu- 
ments in question were not known documents among merchants., 
and amounted to a mere undertaking between the plaintiffs 
and their immediate vendees. 
* Bills-of-lad- A bill-of-lading is generally prima facie and not conclu- 
pe eenerally sive evidence against the shipowners.* In Grant v. Norway,’ 
elusive the master of a ship signing bills-of-lading for goods which 
evidence. had not been shipped was held not to be the agent of the 
owner so as to make the owner responsible to the indorsees of 





a a m m MMS _ — ee 


l See the observations of Brett, priated goods. As to railway re- 
L. J., upon Knights v. Wiffen, in ceipts, see The Great Indian Penin- 
Simm v. Anglo-American Telegraph sular Railway Co. v. Hanmandass 


Co., L. R., 5 Q. B. Di, at p. 212. Ramkison, 14 Bom., 57 [1889]. e 
See also Austen v. Craven, 4 Taunt., 2 L.R.,1C. P. D., 445 [1876]. 
644[1812]; White v. Wilks, 5 Taunt., 8 See Lishman v. Christie, L. R.. 


176 [1813]; Whitehouse v. Frost, 12 19 Q. B. D., 333 (340), per Lopes, 
East, 614 [1810], as to unappro- L. J. [1887]. ~ | 
+ 10 C. B., 665 [1851]. 
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the bills who had made advances upon the faith of the bills 
so signed. Cox v. Bruce! is a similar case. The representa- 
tion in these cases was made by the master without authority, 
and the nature and limitations of that authority being known 
in the mercantile world, the indorsees of the bills were not 
justified in assuming that the master had authority to sign. 
In Lishman v. Christie? however, the charter-party provided 
that the bill of lading should be conclusive evidence as against 
the owners as to the quantity of cargo received. It was held 
that the shipowners were estopped by the statement in the 
bill-of-lading from denying that the full amount of cargo 
stated therein had been shipped. 
The cases were recently observed upon by Channell, J., in ‘` Shipped 
; i S s ; in good order, 
Campania Laviera Vasconzada v. Churchill & Sims? when ana condi- 
the statement in a bill-of-lading ‘‘ shipped in good order and tion” held 


o work 
were held not to be words of contract but that ey 


condition 

they constituted a representation binding upon the owners, An Ge 
there being sufficient evidence that the purchasers had al- judiced. = 
tered their position on the faith of it. The owners were, there- 

fore, estopped from denying the truth of it, and were liable in 

damages to the purchaser for not delivering the timber in 

good order and condition. 

The case of a difference note accepted in part payment of a Batoppel by 
debt is illustrated by The Scinde, Punjab and Delhi Bank v. pred tree 
Mudoosooden Chowdry,* an action for the non-acceptance of note- | 
Government paper. The defendants admitted a previous De 
debt, but pleaded that they had paid a sum in cash and a fur- zs 
ther sum into court, and that, in respect of the balance due, 
the plaintiff bank had accepted an assignment of a debt due 
by A to B in the shape of a difference bill accepted by B in 
part payment of the amount due. On the part of the plain- 
tiff, it was alleged, that this assignment was offered to them 
as a part payment of the debt due by the defendants, but 
that they had refused to receive it in that light, and that it 


had been taken by them as a banking transaction for reali- 


23 


a mm o i a o e 











1 L. R., 18 Q. B. D., 147 [1836]. 3 1906. L-E- By 291 
2 L. R., 19 Q. B. D., 333 [1887]. + Bourke, O. C., 322 og: 
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sation on behalf of A. The document of assignment was in 
the nature of a promissory note. Phear, J., after pointing 4 
out that the transactions between the parties were of a gamb- 


ling nature and that no equities arose upon the case, remarked . ya 3 
` The plaintiffs admit the receipt of the document and a 
court of law must look at the document itself .. . Mr ) 

à 


Lathbury admits consideration, and fairly says that if he 
had read the document more carefully he never could have 
received it at all. But there are two parties to the contract— 
the bank took the document. and unless the other parties 
were aware that it was taken with modification or altera- 
tion in its terms, they must be bound by it . . . The bank 
have had the paper in their custody ever since. I must, 
therefore, conclude that the suit at all events was premature.’ 
Obligor heli An agreement of indemnity in the absence of a contract 
rete nt ig discharging it, and where there was no real intention to aban- 
ing agree don the rights created thereby, was held enforceable in the | 
ee ease of Chadwick v. Manning.' The parties, forgetting the 
| existence of the agreement, paid money to the bank in satis- 
faction of its claim on a certain cash bond. Subsequently, 
the defendant recollected the plaintiff's agreement to in- 
demnify him from all liability to the bank, whereupon the 
plaintiff sued to restrain the defendant from enforcing the 
agreement. The Supreme Court of New South Wales res- 
trained the defendant from proceeding at law to enforce the ~ 
agreement, and ordered that the letters be cancelled, hold- 
ing that the defendant had led the plaintiff to believe that he 
did not intend to enforce his indemnity. The Judicial Com- 
mittee, following the well known case of Jorden v. Money,» 
held that there had been no representation by the defendant __ 
of any existing fact, and dismissed the suit. ‘‘Silence,’ 
observed Lord Macnaghten, ‘‘ is innocent and safe when — = 
there is no duty to speak. And it can hardly be suggested 
that Mr. Chadwick was in duty bound to remind Sir William 3 
e of an obligation which he had at least as much reason to E i 


member as Mr. Chadwick himself.” | aer Eyi 


=. 5 





2 1800: .A..G., 231. 2 5H. L. Cas., 185 pend 
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The heirs of a deceased person who have entered upon Wakfnama. 
possession of property as a valid wakf may, it is conceived, 
be estopped as against the remaining heirs from disputing 
the validity of the wakf. 

But where by a deed, not intended to take effect duing his 
lifetime, a Mahomedan professed to dedicate his property to 
God, but directed that only one-fourth of the proceeds of 
such property was to be expended by religious and charitable 
uses, the remainder being used for the purposes of the family, 
and where it appeared that the true intention of the execu- 
tant was to tie up the property for family aggrandisement, 
and to create a succession of life estates in the so-called mut- 
walis, under the garb of wakf, such creation being repugnant 
to Mahomedan Law, it was held that some of the heirs of a 
deceased person who entered upon possession of the property 
as a valid wakf, were not, as against the remaining heirs, 
barred by the rule of estoppel from disputing the validity of 
the wakf. The present case ' was distinguishable in principle 
from the cases relied upon (Board v. Board, 1873, L.R., 9 Q. B., w 
48 ; In re Stringer’s Estate. 1877, 6 Ch. D., 1). 


SECTION l4. Accounts—Banker’s Pass-Books. 


The estoppels which may arise in connection with the ren- (d) Racourtiea =- 


Poet of accounts, require mention. In Van Hasselt v. fs 
oa 
ack? certain agents and brokers in London supplied coals a 













a steamer in the year 1856. As agents of the ship they 

received the freights payable in London. and out of the pro  — = 
ceeds furnished supplies. and paid the expenses incurred by = 
the steamer in England, making out debit and credit accounts —  — 
upon each voyage which they forwarded to the owners abroad, — — | 
including in the accounts the coals supplied upon each voyage. — ; 25 


m a e 











| Alamgir v. Kamrunnessa, 4 C. [1848]: Skyring v. Greenwood, 4 
L.J., 442 [1902]. ~ B. & C., 281 [1825], as to accounts. — 

2 13 Moo. P. C.. 185 [1859]. See approved in Deutsche Bank s TE 
this case sub nom. The West Fries- Beriro, 73 L- T., 669 [1895]. As to : 
land, | Swa., 156. See Cave v. Mills. retention of cheque on account, | ng ee 
7H & N., 913 [1862]; Shaw v. Day v- McLea, L. R., sata Be D Daa < er 
Picton, + B. & C., 715 [1825]: Dails 610 [1889]. ad: k pees 
v. Lloyd, 12 A. & E. (Q: B.), 531 cee 

r ~ 
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These accounts showed a balance of £1-46 against the own- 
ers, but it appeared that upon a previous agency account 
from 1854 to 1856 a further sum was due to the agents. The 


Estoppel agents appropriated to this previous account the sums re- 
meanmna ceived by them in 1856, and brought a suit for the price of the ~ 
mg, ma~ coals suppled in that year as necessaries supplied and paid 


counts with 


principal, Their Lord- 


for. in order to obtain a charge upon the ship. 


or onan ships of the Privy Council observed: ‘‘ There is no prin- 
eerved. to : 

credit of ciple which can enable the respondents thus to make the 
specific : ThA 55 i 

* RE supplies of coals a separate and distinct account’’: and held 


that the arrest of the ship was unjustifiable. 
The general principle is stated by Bayley. J 
Ingham '- 


Principle of 


elect ion. 


.. In Simson V., 
~ A party who pays money has a right to apply 
that payment as he thinks fit. If there are several debts 
due from him he has a right to say to which of those debts 
the payment shall be applied. If he does not make a specific 
application at the time of payment, then the right of applica- : 
tion generally devolves on the party who receives the money.”’ 
But the election is not complete until communicated to the 
opposite party. The case now cited was one between bank- 
ers. and the following rule was laid down as to banker’s pass- 
books: *‘ Ifa book had been kept for the common use of 
= both parties as a pass-book. and that had been communi- 
cated to the opposite party, then the party making such entries 
would have been precluded from altering that account ; but 
entries made by a man in books which he keeps for his own 
- private purposes, are not conclusive on him until he has made 
a communication on the subject of those entries to the opposite 
party. Until that time he continues to have the option of 
= applying the several payments as he thinks fit”? In Gaden 
v. Newfoundland Savings Bank® the Privy Council say — 


a 
rc a ee a e 


12 B. & C.. 65 [1823]. See Act 
of 1872, ss. 59, 60, 61. See for 


a ee a 


ie? ED: 3S. per Bayley. J. See 
Grant on Banking, 5th ed., p. 196: 





the effect of an admission as to the 
rate of interest in an account stated 
by a banker. Makundi Kuar v. 
Balkishen Das. 3 All.. 328 [1880]. 


Heber Hart on The Law of Banking 
[1904], pp. 197—204, where the 
authorities are collected on the 
subject of the Pass-Book. 


8 1899. A. C., 281 (286). 


+ 
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that entries in pass-books are not conclusive, but admissions 
only, and that in the case of receipts for the payment of 
money tħey do not debar the party sought to be bound by 
them from shewing the real nature of the transactions. 
The Indian cases are apparently very few. In Mowji Postdated 
Shamji v. National Bank of India: the plaintiff sold cotton ceque en- = 


i tered and 
to the Hope Mills Co., it being arranged that one Shridhan initialled in 


should take it over at a lower price, the Company paying the ate i 
difference to the plaintiff by a postdated cheque on the 
Commercial Bank, which cheque was sent by the plaintiff to the 
defendant bank for collection with the plaintiff’s pass-book. 
and the pass-book was returned the same day with the amount 
of the cheque duly credited and initialled therein. On that 
day and the next day the plaintiff delivered certain bales to 
Shridhan and then received notice from the defendants that the 
cheque had been dishonored. The plaintiff, nevertheless deli- 
vered the rest of the bales and afterwards sued the defendant 
bank to recover the amount of the cheque. The decision was 
against the plaintiff. The cheque was postdated, the plain- 
tiff had reason to believe that it might be dishonoured, and 
the bank was entitled to give notice of dishonour the next 
day, so that the parties did not deal on equal terms? ; and 
although the noting and initialling of the cheque in the pass- 
book was a representation by the bank, it was held that the 
plaintiff did not deliver upon the faith of such representation. 
In Morse on the Law of Banking’ it is stated: ‘‘ Mistakes Statement 
may be corrected by either party, subject to the rule that ore = 
each party must bear any loss resulting to the other by rea- the Pass 
son of acting on the faith of an entry made by him or his neg- * 
ligent acquiescence . . . Silence may estop the depositor 
as to charges actually made in account stated to him. but | 
cannot give authority for future similar charges.’” 
` The above passage is considered by Mr. Heber Hart to 


* 


‘ eee 


125 Bom., 499 [1901]. See p. 2 Martin v. Morgan, 1 Bro. & — TEATA 
513-as to the practice of the Indian B., 289 [1819] (postdated cheque). ~ = 
banks in initialling and entering 3 4th ed., p. 436 (analysis) == = = 
cheques. Me. EE 

4 ae 
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represent the law of England as to the pass-book, and the 
following passage is thought by that learned author to indi- 
cate the direction in which that law appears likely to tend :— 

‘‘ The weight of reason and authority is now strongly in 
favour of the rule that the depositor must answer to the bank, 
under the general principles of estoppel and responsibility 
for loss caused by negligence, for any damage resulting to the 
bank by reason of its having acted or omitted to act upon 
faith of the depositor’s silence, when he might have dis- 
covered the fraud, forgery or mistake by reasonable care in 
examining his accotnts with the bank.’’ 

The two passages quoted above appear to summarise the 
law on this subject which is applicable to the practice of Euro- 
pean Banks in India. 


Where a creditor, on receiving payment of his debt by money- 
order. temporized so that the money was not at once returned 
by the Post Office to the sender who was thereby deprived 
he was not allowed 





of the opportunity of paying within time 
to execute his decree for the full amount.’ It would seem 
that the acceptance of payments by money-order may amount 
to an implied authority to the debtor to pay by money order. 
if the debtor has been induced to change his position.’ 


In Lala Bunseedhur v. The Bengal Government,’ the defend- 
ant became surety under a bond to Government for the trea- 
surer of a Collectorate. The Collector yearly examined the 
accounts and struck a balance which he certified to be correct. 
and the defendant on each occasion executed a new bond. 
but the old bonds were not cancelled. It was found that the 
treasurer had embezzled moneys each year. In a suit to 
recover the amounts it was argued that the new bonds 
were given upon the faith of the accounts being found correct. 


—_ — ——„_—AHĦS..UĦĒSďÇJSŜŚŜŚãJİÇJSİūÃÕG{A sss SSS SSS 


1 Kishen Prasad v. Beni Ram, R. R., 623 [1831]. Where a tender 


24 AN., 85 [1901]. was made in notes which the creditor 


2 Ib. See Polglass v. Oliver, 37 was not bound to accept. à 
5 14 M. I. A.. 86 (89) [1871]. 
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but their Lordships of the Privy Council held that no ques- 4 
tion of estoppel arose, observing, p. 89: ‘‘ There must be 

such gross negligence as almost to amount to a participation 

in the fraud, before the fact of the Government examining 

into the accounts and not discovering the frauds sooner 

could operate as a discharge. The object of having 

securities is, that if secret embezzlements take place, the 
Government may have a security upon which they can rely.” ; 


[t may be mentioned that the register, flag, and pass of a es regie- 
ship carry with them the presumption that they are true and aie ae 


correct, and the owner is not at liberty to aver against them.’ 


SECTION 15. Awards and Agreements to refer to Arbitration. 


In this connection the conclusiveness of awards and agree- (e) Awards 
ments in writing to refer to arbitration may be noticed. Con- pope i 
tract and agreement between the parties being a clear and Teter to arbi- | 

5 J tration. 
well-defined ground of relief,? the courts will enforce an award -e age 
made upon a submission to arbitrators on whose part no mis- i 
conduct or mistake appears. So where two widows of a de- Wife, Sepa- 
ceased Hindu agreed to refer the question of their rights to a a 
arbitrators (including the question whether the plaintiff had 
not been separated from her husband during his lifetime, and 
had not received a fixed allowance from him, having become TS 
disentitled to succeed him on account of her unchastity). A 
their Lordships of the Privy Council held the award to be bind- eee 
ing and remarked: ‘‘ The arbitrators, so far as appears. 
were gentlemen of some position in the neighbourhood, and — 
apparently must have been well competent to decide such MoE 
question as this between the two widows. It may also be O 
observed that probably it was the very best tribunal to which 
a dispute of this kind could be referred.’ ’* 


In Commins v. Heard * the question was whether the plain- Tribunal ae | : 


















— a» a =x J a 


1 See The Laura, 12 L. T. Rep. M.I. A., 7 (21) [1866]. 
(N. S.), 685 [1865]. 3 Rani Bhagoti v. Rani Chandan. 

2 Per Lord Westbury in Eshen 1l Cale., 386 [1885]. = = 
Ch. Singh v. Shama Ch. Butto, WW + L. R.. 4 Q. B.. 669 (672) [1869 
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tiff was concluded by an award from alleging that the entire 
amount of his claim was due to him. Lush, J., said: ‘‘ Il am 
of opinion that he is concluded, and that the award is binding 
between the parties in all matters which it professes to decide. 
It was contended that an award is not an estoppel, and that 
the parties are not concluded by an award, and that it is 
distinguishable from a judgment which, it is admitted, would 
have bound the parties. The contention was that it was so 
distinguishable, because an award was an adjudication by a 
tribunal appointed by the parties, and not one constituted 
by the sovereign power within the realm. It is impossible, 
to my mind, to suggest any good ground of distinction between 
these two, when we consider that the reason why a matter 
once adjudicated upon is not permitted to be opened again. 
is because it is expedient that there should be an end to liti- 
gation. When once a matter has been decided between 
parties, the parties ought to be concluded by the adjudica- 


tion, whatever it may be. It is not a new doctrine 


that an award is a bar. `! 

A fortiori an award followed by the judgment of the court 
is conclusive upon the matters in issue, and, as between the 
parties, has the same effect as an ordinary judgment of a 


competent court.” 


1 ** The award of an arbitrator 
concludes the right unless you can 7 
impeach the award,’ Whitehead v. 


2 Wazeer Mahton v. Chunt Singh. 
Calce.. 727 [1881]. Parties may. 
by their conduct, be held estopped 
time for 


Tattersall, | A. & E., 492 (834) [1834]; 
`` I think that the kind of admission 
which has been relied on here is to 
be taken advantage of. not as an 
estoppel. but as shewing that there 
was no cause of action,’ per 
Campbell, C. J. ** The © principle 
of estoppel is that whether there be a 
cause of action or not. the party 
cannot allege it. Here the defence 
is that no cause of action existed,’ 
per Coleridge, J., in Parkes v. Smith, 
15 Q. B., 312 [1850]. See per 

mentum in Newall v. Elliott. 1 
H. & C.. 797 (800—802) [1863]. 


* = 


from objecting that the 
filing an award has not been en 
larged when they act as if the arbi 
trator is still exercising a valid su- 
thority. Tyerman v. Smith... 6 
El. & BI.. 719 (725) [1856]. See this 
case referred to in Haines v. E. I. Co., 
6 M. I. A.. 485 [18S56) See alee 
Andrews v. Elliot, 25 L. J. Q. B.. 1 
[1855]. See Kupu Raw ¥. Venka- 
taramayyar, 4 Mad.. 31} [1881]. 
where the procëdure before an 
umpire was aconiesced in. 


| 
Í 
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In Muhammad Newaz Khan v. Alam Khan,‘ a suit to estab- Award in- 
lish a claim to share property by right of inheritance, at ee ferrites = 
award was held to operate as a bar to the suit. An applica- pasted, = 
tion to file the award under Section 525 of the Code had been 5 
rejected on the ground that the office of a lumberdar, to which -| 
the award (inter alia) related, was not a matter of civil juris- 
diction. The Judicial Committee heid that, although the Lote 
application under Section 525 was refused, that merely left ae 
the award to have its ordinary legal validity. remarking : 
“In order to make the refusal to file an award a’ binding 
judgment against its validity on the ground of the partiality 
of the arbitrator, it would be at least necessary to shew that 
the point was definitely raised and put in issue and made the 
subject of trial. The validity of the award as an award was | 
never directly and substantially in issue in that application. + — 
In this action respecting the land alone. tie award can be — 
separated as to it from the office of /umberdar.’ | 

But in any case the award to be conclusive must be upon Bat to celles Me 
the points in dispute, and cannot be held tø be a decision by SPOON E = 
inference.” In Newall v. Elliott’ an instruetive case, pro- p< fee 
ceedings in Chancery for the infringement of a patent, the io 
validity of which was in dispute. were referred to an arbitra- ‘C= 


+ 


tor who awarded that the patent was not illegal and void. Patent. — ila 
The Court of Exchequer expressed an opinion during the oe 
argument in an action between the same parties for another <n 
infringement that there was no estoppel. 

The principle of finality, which finds expression in the Code, . 













a 


+ 
~ 


shewed any disposition to sit as a Court of Appeal on awards a 
in respect of matters of fact or in respect of matters of law.* Ee 


-e etm Ā.——_——_— aa A a aŘŮĖŘŘŘ Hilt 





by steps, Mukund Ram Sakuli v. pa aw inca arin = 
Salig Ram Sukni, L. R.. 211. A. ment or inference ‘*—Co. 

47 [1903] 3255. 

! ES Cale., 414 (1897). 31H. SC., TI O 
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In Ghulam Khan v. Muhammad ' the provisions of Chapter 
XXXVI of the Code of 1882 were analysed by the Judicial 
Committee. This chapter has now been transferred to the 
Second Schedule of the Code of 1908 with but little alteration. 
Section 19 of the Arbitration Act (IX of 1899) is ineorpor- 
ated,* and Section 3 of that Act (which makes inapplicable to 
agreements and awards under the Code the last portion of 
Section 21 of the Specific Relief Act), is also incorporated.’ 
The sound principle appears to be that an agreement to refer 
ousts the jurisdiction of the court (see Sheo Dat v. Sheo Shan- 
kar, where the inconvenience of simultaneous proceedings is 
pointed out). 

The question will always be whether the arbitrators came 
to an honest determination. Thus in Buta v. Municipal Com- 
mittee of Lahore” where they obtained an opinion of counsel 
without reference to one of the parties, and where one portion 
of the award went beyond the reference, but the two portions 
were clearly separable, the Judicial Committee said the whole 
award was not invalid. Unless the decree is in excess of or 
not in accordance with the award, an appeal is incompetent.’ 

Whether submission to, and an award by, a punchayet are 
equally binding, may be doubted. In Mussamut Rubee 
Koor v. Jewat Ram, the award of a punchayet holding that a 
Hindoo woman. who subsequently embraced the Mahomedan 
faith. had by her unea ti forfeited her npa to the pro- 


Great North of ieee R y. Co., Sere there is an En to refer. 
L. R., 1891, A. C., 31. See Janokey 3 See Sch. IT., 22. The excluded 
Nath v. Brojo Lal, 10 C.W.N.,609 words are: ‘** But if any person 


[1906] F. B. For other recent who has made such a contract (i.e., to 
cases see Nicholson v. Piper, 1907, refer) and has refused to perform ät, 
A. C.. 215, in the House of Lords sues in respect of any subject which 
(as to review); and the following he has contracted to refer, the existence 
res judicata cases in this country: of such contract shall bar the suit.”” 
Vyankatesh v. Sakharam, 21 Bom., 4+ 27 All., 53 [1904]. 

465 [1896]: Maganlal v. Lal Chand, 6 29 Calc., 854; 6 C: W. N., 226 


9 Bom. L. R., 259 [1906]; also [1902] P. C. 


ampal Singh v. Ram Prasad, 27 8 See Hansraj v. Sundar Lal, 
All. 37; 2 A. L. J., 237 [1904] 12 C W.. N., 585 [1908] See the 
(P. C.) (a case of compromise). Second Schedule of the Code of 1908 

a 29 Cale., 167 (P. C.) [1901]. 16 (2), 21 (2). 

2 See Sch. IT, 18, as to stay of suit 7 2 Sel. Rep.. Ed. 1868. 332 HSan 


al * 
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perty claimed, was upheld by the Sudder Dewanny Adawlut. ‘ 
but it appeared that at the time of suit she was living with 
another man, and had acquiesced in the award. [na case 
from Bombay their Lordships of the Privy Council having 
regard to the Bombay Regulations ! which prevent the deci- 
sion of. a punchayet from being considered as a regular award, 
and to the conduct of the parties, held that no effectual refer- 
ence to arbitration had taken place, and that the decision of 
the punchayet fixing a line of boundary might be shewn to be 
inequitable. ‘‘ Viewed as a matter of agreement,’’ said 
their Lordships, ** it would be unsafe to rely upon it.’’ 

In the class of cases now under consideration the contract The contract 
between the pie is to be looked to. Thus in Carlisles caches tae 
Nephews & Co. v. Ricknauth Bucktearmull, the contract be regarded; 
provided that all doi between the parties were to be ~“ 
referred to arbitration, but there was also a stipulation that 
the plaintiffs were not to sell goods of a certain description to 
anyone but the defendants before the Ist December, 1881. 

The plaintiffs, in breach of this stipulation, on the 15th Contract to 

August, 1881, contracted with other buyers for the sale of aiaa 

goods of the same description at a lower price, on the terms 

that the goods were not to arrive in Calcutta till after the 31st 

December. The defendants, relying upon this breach, re- 

fused to accept any goods under the contract, and re- 

fused to pay damages to the plaintiffs or to go to arbitration. A 7 
The plaintiffs then appointed an arbitrator who awarded in A 
their favour the difference between the contract price and the = 
market value of the goods. The plaintiffs sued for this amount 
and relied upon the arbitration clause, which provided that. 
if either buyers or sellers failed to name an arbitrator within 
two days, the decision of the arbitrator named by the other ls eae 
party was to be final. -The court held that the defendants — ee 
were not estopped by this clause from setting up the plain- = 










STAA ERa OaE Oa R A T E aO E a a o 
i Bom. Reg. XVII of 1827, Ch. 2 Mokuddims of Mouza Kunkun- 
ar s. 734 ; Bom. Reg. VI of 1830, ss. wady v. Enamdar Brahmins, 1 W. R.. l 
$ (P. C.), 8 [1845]. 4 cee S 
* 3 8 Cale., 809 [1882]. ERE 
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tiffs’ breach of the stipulation that they were not to sell other 
goods within the time limited. The stipulation itself amount- 

ed to a condition precedent to any obligation attaching to 

the defendants to accept any of the goods. 


SECTION 16. Estoppel in Connection with Mortgages. 


Mortgagee It is of course the general rule that a mortgagee (as in the 
estopped 
fromdenying Case Of a tenant) cannot dispute his mortgagor’s title unless 
sce naa that title has determined, when he is permitted to shew that 
ant estopped the title is at an end.' The doctrines discussed in the chap- 
ae thie Gels ter on Landlord and Tenant * apply to the case of mortgagor 
Soa ete and mortgagee. It has also been seen that the equity is 
gagee. available to the mortgagee of the landlord * and that a tenant ~— 
| may shew that the title of the person who let him in as mort- 
gagor in possession has determined.* In the case last men- 
tioned the tenant ceases to hold under the mortgagor because 
the mortgagee requires the rent to be paid to him, and the 
relation of landlord and tenant arises between mortgagee 
and tenant. 
| Mortgage by The familiar case also suggests itself of a mortgage by a 
| oe henamidar of the real owner. Im such a case the real owner 
| of property will be estopped upon the principle of Ram- 
| coomar Coondoo v. McQueen’ when he allows a person to be 
recorded as owner, to remain in possession, and hold the title 
deeds, and that person mortgages the property to another 
under circumstances which do not suggest any want of good 
i faith in that other. These applications of the principle of 
natural equity are discussed in the chapter on Benami Trans- 
» actions.’ i ; 
Wife. A curious case of acquiescence by a wife (who was the real B 
owner) in the assertion of an adverse right by her husband for 


many years occurred in Purshottam v. Sagaji.? 
1 See for instance Nakchedt Bhai Act IV of 1882, § 41. 
v. Nakchedi Misr, 18 All., 329 [1896]. & See for ES Khwaja Muham. 
2 Supra, Chapter lII. mad v. Muhammad Ibrahim, 26 All., 
% Supra, p. 80. 490 ; 22T. A., 129; 22 Calc., 209 [1904]. 
a + Supra, p. 98. 1 Supra, Chapter VII. 
LE SSE: R. 52 Pd P. C., -8 28 Bom., 87 [1903]. 
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The rule of title by estoppel has been applied to mortga- Title by 
gors. It has been held that a mortgagor executing a mort- ®StOppe®l. 
gage at a'time when he has no title to the property must make 
good the contract out of any interest he subsequently ac- 
quires.’ The same rule applies in the case of a sale.» Some- 
times there is a distinct representation.’ 

Similarly where a mortgagor mortgages property, represent- Mortgagor 
ing that it is unincumbered, whereas it is in fact subject to an petro 
annuity, his heirs, who afterwards become entitled to the brances. = 
annuity, are precluded from setting up the charge.* 

The enlargement of, or removal of encumbrances from, the Removal of. 
estate of a mortgagor effected by himself will generally enure 
to the benefit of the mortgagee by increasing the value of his 
security.” i 

The general principle® is recognised by English Law that Whether 
most acquisitions by a mortgagor enure for the benefit of the °C" 


tions by the 
mortgagee, increasing thereby the value of his security ; and mortgagor 
enure for 
on the other hand many acquisitions by the mortgagee are in the benefit - 
like manner treated as accretions to the mortgaged property, °! the be = 
gagee, an 
or substitutions for it, and are therefore subject to redemp- vice versa. 
tion. = 
But applying these principles to India it would seem that Has the = 
it cannot be affirmed that every purchase by a mortgagee of a kept teeta w 
sub-tenure, existing at the date of the mortgage, must there- tenure alive 5 i 
or treated it — 
fore be taken to have been made for the benefit of the mort- as naa in 
the seen- — 
gagor so as to enhance the value of the mortgaged property. ‘ity E T 
As for instance where there is a mortgage of a zemindari in <3 
Lower Bengal out of which a patni tenure has been created, 


the mortgagee in possession may very well buy it with his 


$ 


hid 
















| See Pranjivan v. Baju,4 Bom., of the rule of estoppel. See alsog70. a ee 
24 [1879]; Deoli v. Nirban, 5. Cale.. + Radhey Lal v. Mahesh, 7 Al.. E ; 
253 [1879]. 864 [1885]. B. 


2 See Sheo Prasad v. Udai, 2 All., 5 Shyama Churn Bhuttacharjce v. A 
718 [1880]. å Ananda Chandra Das, 3 C. W. N., 


3 See Mokhħoda Debi v. Umesh 323 [1898]. a. 26a 
Chandra, 7 C. L. J,, at p- 383 [1907], 3 Raja Kishen Datt Ram v. Raja 
where Section 43 of the Transfer of Mumtaz Ali Khan, 5 Cale, 198  ěăč 
Property Act iscalled an extension [1879] ; of PR 
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own funds and keep it alive as a distinct tenure. So also in 
the case of an Oudh talukdar whose mortgagee acquired cer- 
tain birt tenures and did not keep them alive as he might have 
done. but treated them as merged in the taluk. Ina redemp- 
tion suit in the latter case the mortgagor was allowed to re- 
enter with full rights and privileges upon repaying the original 
debt and re-imbursing the mortgagee the sum he had expend-_ 
ed in purchasing the birts.! 





A ‘ Tas a us a 
y a r; >W A 
AJE a yY, PET h iab 
Ha ee eet N ái. TEADE D UNA 3 
Ta a A Ki oe i a Ai Sal i cree 
ro won Wa AY rO Cas « s d 7 
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Where a mortgagee mortgages his mortgagee rights and — 
afterwards acquires from the mortgagor his equity of redemp- E 
tion, such acquisition will enure for the benefit of the sub- 
mortgagee.* b 

Where a security has diminished by reason of acts bevond = 
the mortgagor’s control, and the mortgagee has brought no 
suit, he may be taken to have acquiesced in his dispossession. 

In Partab Bahadur Singh v. Gajadhar Bakhsh Singh’ a usu- 
fructuary mortgagee was aware in 1864 that certain villages 3 
included in his security had been settled by Government with 


berets 


other persons, and that he could not possibly recover poss- 
ession, but remained satisfied for 31 years with the diminished ~ 
security and neither sued upon the mortgage nor attempted 
to enhance the rent of the villages left to him. The mort- 
gagor was allowed to redeem upon payment of the amount 
originally advanced. 








The mortgagee cannot, at the moment, when he is lending 
his money and taking his security, enter into an agreement 
the effect of which would be that the mortgagor should have 
no equity of redemption.* ` g z 


It is open to the parties to enter into a contract, subsequent 
to the mortgage, for the sale to the mortgagee. provided that - 
contract is independent of the mortgage transaction. Where 
the mortgagor sold, being under the impression that he had no = 
right to redeem, it was held that he had not, by any doce pn 


=r 


tion, act, or omission, permitted | the moxtenege to believe l Eo 
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1 Ib., 5 Calc., 198., P. C. 3 24 All., 521 [1902] P. C. A 

2 Ajudhia Prasad v. Man Singh, + Lisle v. Reeve. 1902, 1 Ch., Ei a 
25 All., 46 [1902]. 1902, A. C., 461. 2 
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that the mortgage was extinguished. The parties had for 
several years acted on the belief that the mortgage had been 
converted into a sale because they thought they were bound 
by the gahan lahan clause. ' 

No question of estoppel arises where mortgagor and mort- Agreement 

gagee have, by a separate and independent transaction, agreed ET, 
that the mortgagee is to have the option of purchasing the redemption. E 
mortgaged property though this may have the effect of de- 
priving the mortgagor of his right to redeem.? But the mort- 
gagee cannot, at the moment of lending the money and taking 
his security, enter into an agreement, the effect of which is to 
destroy the equity of redemption.’ : 

The above principles were applied in Kanhya Lall v. Aliter where 
Narhar,* where there was a bargain not independent of the *#;¢emynt 
mortgage but based upon the gahan lahan clause. In such a the gahan 

. á 2 ; ._ _ lahan clause. 
case both parties are responsible, and their conduct in acting 
upon the belief that the equity is par does not work 
an extinguishment. 

A mortgagor cannot set up against his own incumbrancer Mortgagor 
any other incumbrance created by himself5 A mortgagor $%079t — 


defeat 
made two successive mortgages to different persons, and pur- second mort- 


chased the estate from the first mortgagee, selling under the ceed 

power-of-sale contained in his mortgage. It was held that b Som tha teal 
he could not thus defeat the title of the second mortgagee.’ mortgagee. —s 
The House of Lords case was followed in Raghunath Sahay 2 =a 
Singh v. Lalji Singh’ where the mortgagor purchased the ea 
property at a sale under the mortgage decree, but the pur- is 
chase-money was not enough to pay the debt. The mortga- 
gee was allowed to put the property to sale a second time, the 
previous sale being no bar. So where a mortgagor allawed 
revenue to fall into arrears and purchased the property benami 


at the auction-sale, and the mortgagees were deceived and 


> 
I Kanhaya Laly. Narhar, 27 Bom., 5 Otter v. Lord Vaux, 6 DeG. M. 





297 ; 5 Bom. L. R., 140 [1903]. & G., 638 [1856]. 
2 Lisle v. Reeve, 1902, A. C., 461. 6 Ib. 
3 Ib. . 1 23 Cale. 397 [1895]. i a 
$ 5 Bom. L.R.,140: 27 Bom., 297 3 p > E 
[1903]. | i Pe ere ‘ig? ie 
i 
E EE e > 
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bharat Sen, 7 C. W. N., 575 [1903]. 68; 3A.L. J., 200 [1906]. Do = 
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obtained payment of the surplus realized by the sale, and sub- 
sequently on discovering the true nature of the purchase sought 
to have the property (now in the hands of a transfcree) sold 
in execution of a decree upon their mortgage, it was held the 
same principle applied.! 

Where both superior and subordinate rights were vested in- 
one person as zemindar, and the words in a mortgage are 
general enough to pass both, in the absence of reservation of 
either. both will pass. Nor would it be open to the mort- 
gagor, on discovering that he had subordinate rights, to deny 
that he had mortgaged his entire interest.* 

It is scarcely necessary to observe that a lessee from a mort- 
gagor may shew that the leased property was not comprised 
in a mortgage executed before his lease.’ 

A mortgagor who agreed to pay interest upon a decree which 
did not award interest, and thereby obtained time, was held not 
estopped by his agreement because both parties must be taken 
to have known the terms of the decree.* But though there 
was no case of estoppel the mortgagor was held liable to pay 
interest from the date of his agreement upon the principle of 
Sadashiva Pillai v. Ramalinga Pillai® and the provisions as 
to compensation in Sections 65 and 73 of the Contract Act.’ 

An auction purchaser may be permitted to shew that a 
mortgage, the existence of which has been notified in the sale | 
proclamation, is fictitious and without consideration.” = And — 
an auction purchaser may maintain his position against the — S 
assignees of a mortgagor judgment-debtor who might, upon 
enquiry, have ascertained that the interest mortgaged was | 
only one-half and not the whole of a certain property, and 








ae ee 


1 Ganga Sahai v. Tulshi Ram, Bubee v. Dhurmadas Ghose, 30 I. A.. 
25 All., 371 [1903]. 114; 31 Calc., 5[1902]. 
-32 Raja Gour Chandra Gujapati b L. R., 21. A., 233 [1875]. A 
Narayan Deb v. Raja Makunda Deb, 6 rai v. Raoji, 28 Bom., © 
9 C. W. N., 71 [1905]. See Act IV 393; 6 Bom. L. R., 417 [1904]. 
of 1882, § 8. 1 Shib Kunwar Singh v.i Sheo Prasad 

8 Prosunno Kumar Sen v. Maha- Singh, 28 All., 418 ; 1906, A. W. N 









+ See Tara Lal Singh v. : 


Singh v. Izzat-un nasa Begum, 27 AN., 
28 Calc., at p. 413 ctaee) Bene 


} at P- eae? per Burkitt, J. 
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that by an error the whole property had been sold to the 

auction purchaser. The court considered that the assignee 

should at least have offered to refund to the auction purchaser 

the proportionate part of the purchase-money.! A 
A mortgagor, who was not a man of much education, was Mortgagor 

induced by the fraud of his solicitor to execute a mortgage in mdu 

favour of certain trustees. The solicitor misappropriated the citor (who 

absconds) to 

money and absconded. Mr. Justice Farwell held? that the execute 

mortgagor was estopped by his conduct from denying that ™°T*s® 

the mortgage was valid, and that the solicitor had authority 

to receive the mortgage money, applying the observations of 

Mellish, L. J., in Hunter v. Walters: ‘‘ When a man knows 

that he is conveying or doing something with his estate, but 

does not ask what is the precise effect of the deed, because 





he is told it is a mere form, and has such confidence in his — 

solicitor as to execute the deed in ignorance, then, in my 

opinion, a deed so executed, although it may be voidable —— 
on the ground of fraud, is not a void deed. `’ puen 


The maxim Qui facit per alium facit per se has been ap- Miterate == 
plied by an Allahabad Full Bench * to the case of an illiter- = = Se 
ate mortgagor who requests another man to sign his name in bes “amanuem 
his presence on his behalf as executant of the document. The” = 
court held that Section 59 of the Transfer of Property Act * > aae 
does not require the personal signature of the mortgagor or of 
his duly constituted agent, though the wording of that sec- 
tion differs from that of Section 123 which relates to trans- 
fers of immoveable property. An illiterate mortgagor enjoys 
the privilege of employing an amanuensis in this country,’ phan: 
and it is to be presumed that the mortgagee in such a case + ges 
might be met by the defence that the mortgagor was the vic- | 
tim of a fraud and would do well to sane himself that the 



















— 
1 Baldeo Prasad v. Fakhr-ud din, 4 Deo Narain Rai v. Kukur Bind, 
27 All., 62; F. B. 1904, A. W N., 24 All., 319 [1902]. _ 
186 [1904]. 5 Act IV of 1882. 
2 King v. Smith 900, 2 Ch. 425 
(430). is 
8 L. R., 7 Ch., 75 [1871]. 
= j i ‘ 
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mortgagor knew what he was doing, and actually received the 
consideration. 

It is a question of some difficulty whether a mortgagor 1s 
estopped from contending that one of the properties mortgaged 
is not in existence in a particular district, and that the regis- 
tration is bad and the mortgage isnot valid. Such a case arose 
in Jogin i Mohan Chatti rji v. Bhootnath Ghosal .' where the autho- 
rities were not gone into, the case being decided on the ques- 
tion of onus. 

A mortgagee who sells the property in execution of another 
decree, without notifying his lien to intending purchasers, is 
estopped from setting up that lien against a bond fide purchaser 
who has bid for the property and paid the price in ignorance 
of theincumbrance. Thisis an elementary principle of equity.* 

Mortgagees in England, who assented to a sub-lease by 
the mortgagor's under-lessees (the sub-lease containing a 
recital that the mortgagees were the reversioners on the under- 
lease) were held estopped from denying that the reversion 
was vested in them. The conduct both of the mortgagees 
and of the plaintiff who claimed through them since the grant- 
ing of the sub-lease was also consistent with a continued asser- 
tion by them respectively of their position as reversioners and 
of the validity of the sub-lease. The under-lease, therefore, 
subsisted, and the plaintiff’s suit for possession failed.’ 

Intending mortgagees cannot rely by way of estoppel on a 
statement induced by their own misrepresentation or by 
their concealment of a material fact, the disclosure of which 
would have been calculated to make the person who makes 
that statement hesitate or seek for further information before 
making that statement, or when the circumstances would 
have deterred a reasonable man from making it. 





1 31 Calc., 146 [1903]. “I am 2 Agurchand Gumanchand. v- 
not unmindful of certain cases Rakhma Hanmaut, 12 Bom., 678 
in the English Courts where it has [1888]; Dullab Sircar v. Krishna 
been held that where deeds have Kumar, 3 B. L. R., — 0 |. [1869] = 


been executed in contravention of Muhammad Hamid-ud-din v. Shib 


some statute. the law of estoppel Sahai, 21 AN., 309 [1899]. 


does not apply ’’—per Maclean, C. J., 8 Keith v. R. Gancia & Co., Ld., 


at p. 149. a 1904, 1 Ch., 774. 





EE pe 








ENT OS 
CENTRAL LIBRARY 


CHAP. XII. | MORTGAGES. 325 


In Porter v. Moore ' the statement was made by a trustee Trustee 
by signing a memorandum that he had not received notice of S80"8 PY 
a prior charge, whereas he had, and had forgotten having not estop- 
done so. He was not informed that his solicitors were still ”® 
considering the memorandum, and the mortgagees were. 
definitely informed before completion that the solicitors never 
advised trustees to sign such a memorandum. Upon the 
mortgagees suing the trustees to have it declared that the 
latter were estopped from setting up any incumbrance prior 
to that of the mortgagees it was held, following George Whit- 
church v. Cavanagh? and Low v. Bouverie, that the memo- 
randum could not be set up as an estoppel, that no reasonable 
man would have acted on it knowing the circumstances, and - 
that the mortgagees were not misled and estopped from pray- 
ing in aid any estoppel against the trustees. 

M was a prior mortgagee of the property in dispute; R, a Prior mort- 
subsequent mortgagee, brought a suit without making M a e Ee 
party, and obtained a decree. The property was advertised 
for sale as without any incumbrance. M was present at the 
time of the sale and bid for the property, but did not notify 
his own claims. Held that he was estopped from disputing 
the claims of the purchaser, in execution of the subsequent 
mortgage decree.* This is very like the old case of Pickard 
and Sears. 


SECTION 17. Estoppel in Connection with Wills. | = 


It is clear that when a person has deliberately elected to dis- A will may 
claim any title under an instrument as a will. its validity or not be used 
invalidity becomes no longer material for decision so far as different = 
he is concerned.® This principle applies whether the ques- Laban = 
tion of validity has been adjudicated on or not, provided that : 
person has derived benefit from the course which he has pur- 





1 1904. 2 Ch., 367. Gheran v. Kunja Bihari. 9 All., 413 
$1909: ALC. EER [1887]. ; l 
2 IS0E 3 Cit, 82, 113: ‘ 5 Srimut Raja Moottoo Vijaya v. 
+ Mauji Ram v. Mohan Singh, Katama Natchiar, LIM. "E A., 50 
4 A. L. T., 709 [1907], distinguishing (72) 1866. 
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Of 


sued. In the latter case the principle goes on the personal 
ground that he has used a document for a particular, purpose 
and cannot afterwards use it for a different purpose.! 


Estoppel So a court proceeding in personam against an executor 
against i z = 5 MER i e £ pre 5 
executor Will prevent him from repudiating his fiduciary position when 
impeaching he has once acted.’ 

will. é S : 

A man may One who has obtained possession under the operation of a 


nor Sy Aa Will cannot afterwards say that he has acquired the property 
so as to take under a different title. In Board v. Board * Rebecca en- 


fi ; : ; : 
eat but tered into possession and enjoyed the property under the will, 


invalid so as : . ~ OSE eee - . 5 
avine the legacies and annuities and in every wav clearl 
to defeat the p y = 5 . Ve y i y 
interest of shewing that she continued in possession because she was devisee 


f i h a under the will. The defendant who was let into possesssion 
=~ samewil. by her was subject to the same estoppels, and was not 


allowed to maintain that he was in a position adverse to those 


$ 

f (the remainder men) who took under the same will. “A 

i person, said Mellor, J., “* cannot say that a will is valid so 

ijt as to enable him to take a benefit under it. but invalid so far 

ii as regards the interests of those in remainder.’’ This doc- « 
i trine applies equally to all instruments.° 

The observation of Mellor, J., in Board v. Board was con- 


strued by Buckley. J., in In re Anderson, Peglar v. Gillatt ê to 
apply only to a case where a will is validly executed by a 
person who has no title, and not to apply to the case of a 
married woman who has a good title but does not make an 
effective devise because she has no testamentary capacity. 
Rabin one It is clear that one who has elected to take a legacy under 
eae.” a will is estopped from setting up a title contrary to the pro- 
will heis visions of the will. But where such a party is in possession 
ee there- the person asserting the estoppel must prove his own title 


affirmatively.’ 





1 J6., 73, 74. 5 Dalton v. Fitzgerald, 1897, 
2 See Srinavas Moorthy v. Venkata, 2 Ch., 86 (95). 
29 Mad., 239 (281) 16 M. L. J., 238 6 1905, 2 Ch., 70 (75-77), and 


- [1906]. authorities there discussed. = 
8 Hawksbee v. Hawksbee, 11 Hare, 1 Probodh Lal Kundu v. Harish 
230 [1853]. : Chandra Dey, 9 C. W. N., 309 (317) 
FER 9 OB. 48 MeS [1904]. ii -SDA 
İC 
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It has been held in England that one who is not a party to One who is 
an action or summons, nor technically bound by the judgment, Poy 5 EEY 
who is content to stand by and see his battle fought by some- construing a 

will may be 
one else in the same interest and then deliberately takes the bound there- 
benefit of the decision on the construction of a will under paar 
which a particular fund is distributed, is estopped by his con- fruits there- 
duct from re-opening the questions dedide | “* By taking the F 
money,’ said Chitty, J., ‘f he has acquiesced, if ever man 
could acquiesce.”” He could have either brought his own 
action and asked the court to put a different construction on 
the will, or he could have asked to be added as a defendant. 

In re Lart was considered in Bombay in The Advocate-General 
v. Karmali Rahimbhai* Two administration decrees had been 
made, one in 1871 ina suit in which Lilbai’s husband was plain- 
tiff, the other in 1873 in the present suit in which the Advocate- 

General was plaintiff ; and the Advocate-General being given 

liberty to join in the accounts and enquiries directed by the , 
earlier decree, and joined by consent as a co-defendant, con- 

tended that the gift in the will to Lilbai’s children transgressed 

the rule in the Tagore case, and that the fund was applicable 

to charitable purposes. Jenkins, C. J., held that the facts in 

the case fell far short of those in the English case, that the 

important feature of an actual benefit under the adjudication 

was absent, and there was nothing to shew that Lilbai’s : 
children had acted on a belief created by the Advocate-General. aces = 
Russell, J., held that the Advocate-General could only be pnm 









precluded by (1) release, (2) limitation, (3) estoppel, (4) elec- i ee = = 
tion, (5) laches, or (6) breach of trust ; and that none of these- Pe a fs = 
grounds were established. e g a peg 


‘* I have always been of opinion,” said Sir C. Cresswell, in Where om 
TNN vV. Trevanion, 3 that if ea are before a court in Sls of = Te 


Lee a o i o aa 


1 In re Lart, Willkinson v. Blades, 1896, 2 Ch., 788. In England it ti acai 
would seem that notice of the judgment would be ‘ordered to be served isis wile 
on such a person. See Annual Practice, 1906, pp. 176, 180. pees 

2 29 Bom., 133 [1903]. 

3 4 Swa. & Tr., 197; 29 L. J. (P. & M.) 142 (1860). 
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separate citation to parties as heirs-at-law, who have already 
appeared as next-of-kin, is a work of supererogation. This 
principle was applied in Beardsley v. Beardsley.) ‘‘ Having 
been a party and having fought the question of the validity 
of the will, he cannot now (in a suit in respect of real estate 
affected by the will) have the whole case tried over again. ` 
Representa- In /n re Lewis, Lewis v. Lewis, a letter by an executor to 
sooo el a legatee, his brother, to whom a house was bequeathed by the 
oars will which directed that in case he should not return from 
the contents Patagonia the house should go to the executor, was held to 
eas raise no estoppel. The executor wrote: ‘‘ A house has been 
left to you, and according to the will it is in my hands until 
you claim it,’ but did not inform his brother of the gift over. 
The Court of Appeal held that (1) there was no sufficiently 
precise representation that the absent brother was absolutely 
entitled ; (2) that it was not proved that the latter’s failure to 


return was the consequence of the representation. 


Se eee ee 





cementite tee $$ $$$ — 


' 1899. 1 Q. B. D.. 746. 2 1904. 2 Ch., 656. 
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It has been seen that Admissions are rules of Evidence Admissions, 
founded upon Representations and closely allied to them, but ¢; radicfal 
less powerful in degree, being statements suggesting infer- proceedings. 
ences as to facts but not operating as conclusive proof of the 
matters admitted. Representations made in the course of 
judicial proceedings may amount to an estoppel, or may 
only be regarded as evidence upon the subject-matter of the 
admission. 

The rule as to the conclusiveness of admissions made in the, Connect the 
course of judicial proceedings appears to form the connecting wo denen 
link between the subject of Estoppel by Representation and Pel. 


the subject of Res Judicata. 


Section l. A Rule of Finality. ae 

The general rule has been stated in terms to be that, to raise Rule stated - 
an estoppel by admission in previous judicial proceedings, a '™ *¥° ways. 
particular issue must be tried, and material facts found : 
affirmatively, and in this view the subject approaches very ~ 
closely to res judicata. But parties may, by their conduct. 
be held estopped from denying the effect of their admissions 
in previous proceedings, even where no issue has been expressly 
decided, and it is apprehended that all conclusive admissions 
are referable to conduct. 












a a a a 


1 Evidence Act I of 1872, ss. 17— 2 Civa Rau Nanaji Ves 
31. See supra, p. 6. £ 2 Mad. H. C., 31 [1864]. 
> rs > >» ; ae i = i 
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In a Calcutta case! Sir Barnes Peacock accentuates the 
test first indicated. In a suit for rent it was found that a 
pottah, which had been filed in two previous suits (in which 
The 
plaintiff sought to have the defendant estopped by an admis- 
sion made by him in one of the previous suits to the effect that 
he held under a maurasi pottah. The Chief Justice remarked : 
‘* If a particular issue had been tried in the former suit, and 
that issue was material, then it might have amounted to an 
estoppel. > In Srimut Rajah Moottoo Vijaya v. Katama 
Natchiar ? it appeared that the appellant, in a former appeal 
to the Privy Council, had abandoned his claim under a will. 
The decision being against him, he instituted a fresh suit to 
establish the will. It was held that the former Privy Council 
decision operated as res judicata as a suit heard and deter- 
mined by a court of competent jurisdiction, the validity of 
the will being properly at issue in the first appeal. 

The same rule is laid down in a less concise form in a Madras 


its validity was not enquired into) was not genuine. 


case ê to the following effect: “‘ A statement for the purpose 
of a judicial proceeding can only be conclusive in another 
proceeding as to such material facts embodied therein as 
have been found affirmatively to warrant the judgment of the 
court upon the issues joined. Such statements are only 
representations, and can only be conclusive if the other party 
has acted upon them and has altered his position. They are 
conclusive, not merely because they are the statements of 
the parties, but because, for the purpose of present and pros- 


‘pective litigation, they must be taken to be the truth. 


Admissions which do not come within this description are 
receivable in evidence against the parties making them 


1 Tweedie v. Poorno Chunder (F. B.), 10; Bepin Beharee Sircar v. 


Gangooly, 8 W. R., 125 [1867], dis- 
tinguishing Koylash Chunder Ghose v. 
Khettermonee Dossee, 2 W. R., Act 
X, Ru. 57 [1865]. 

2 11 Moo., I..A. 50; 10 W. R. 
(P. C.), 1 [1866]. See Oomananth 


Roy Chowdhry v. Roghonauth Mitter, 


Marsh., 43; W. R., 1862 to 1864 
+ 


Rajah Nilmonee Singh, 25 W. R., 
125 [1876]. 

8 Civa Rau Nanaji v. Jevana Rau, 
2 Mad. H. C., 31 [1864], approved in 
Fallabh Bhula v. Rama, 9 Bom. 
H. C. R., 65 [1872]. See Abdul 
Rahim v. Madhavrav, 14 Bom., 78 
(82) [1889]. 





CHAP. XIII. | RULE OF FINALITY. 331 


and those claiming under them, but do not amount to an 
estoppel.’?! 


In the case now cited the plaintiff’s predecessor in title, Civa Rau $ 
Nanaji v. 
Jovana Rau 


Sundarabayi, in 1846 sued as a pauper, disclaiming the pos- 7 


session of certain property and the defendant’s father peti- [1864]. 


tioned to dispauper her, and obtained the decision of the court, 
in a miscellaneous proceeding, that Sundarabayi was then in 
possession of this very property. The plaintiff now sued for 
the same property, and was met by the objection that he was 
estopped by Sundarabayi’s disclaimer in the pauper suit. 
The court held that, even if the disclaimer could operate as 
an estoppel, the allegation of the defendant’s father, found 
to be true by the former court, would also be an estoppel, and 

‘estoppel against estoppel setteth the matter at large’’*; 
that under the system of pleading in India the statements 
of the parties in the previous suit might be treated as estoppels 
or admissions within the definition of the above rule,’ but 
that Sundarabayi’s disclaimer had never been acted upon 
in the proceeding to dispauper her, because the defendant’s 
father successfully proved Sundarabayi’s statements to be 
false, and her representation that she had no property could 
not conclude the plaintiff.* 








I 2 Mad. H. C., 34. See the defi- given by Baron Parke: ‘It would 
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nion of pleadings in Sayad Mu- 
hammad w. Fatteh Muhammad, 22 
Calc., 324 [1894]. 

2 Co. Inst., 3526. See Robert 
Skinner v. Charlotte Skinner, 2 
C. W. N., 209 (214) [1897] for an 


apparent application of this doctrine. _ 
3 ** It is true,” observed Phillips 
‘as pointed 


and Holloway, JJ., 
out by Baron Parke [Boileau v. 
Rutlin, 2 Exch., 662 (1848)] that 


an estoppel in pais need not be 


pleaded in order to make it obli- 
gatory. The present admission 
falls under the class of admissions 
made by statements in the course 
of judicial proceédings ; and as to 


bills in equity and pleadings at 


Common Law the E rule is 


- proved | and ultimately eubmitted — 


seem that those (bills in equity) as” 
well as pleadings at Common Law | 
are not to be treated as positive alle- Gee 
gations of the truth of the facts — 
therein for all purposes, but only as — 
statements of the case of th met <3 
to be admitted or denied by the 
opposite side, acl ss | a EA 



























for judicial decision.’ ere is no 
doubt whatever that with our system __ 
of pleading’ we could not properly _ 
exclude any all 


tion of a party, — 
as the court in Boileau v. Rutlin — 
excluded this bill in equity. That | 
rule rests, as we all know, ph ae 
wholly fanciful | eg of | 


documents.” `> 
RA 4 n E “4 
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Section 2. A Rule of Conduct. 


It is apprehended that the rule of estoppel by conduct is 
the rule by which this class of cases is to be determined. In 
many of the cases hereafter to be noticed the issue between 
the parties was raised only by implication. In considering 
these cases, it will be found that the position of the party 
affected is chiefly to be looked to. 

In the recent case of Rani Chandra Kunwar v. Chaudhuri 
Narpat Singh,! the Judicial Committee summarise the pro- 
positions laid down in Slatterie v. Pooley? ; Heane v. Rogers’; 
Newton v. Liddiard*; ex-parte Morgan, In re Simpson*®; and 
Trinidad Asphalt Co. v. Coryat.® 

‘* What a party himself admits to be true may reasonably 
be presumed to be so.. Where the defendant is not a party 
to the deeds and there is, therefore, no estoppel, the party 
making the admission may give evidence to rebut this pre- 
sumption ; but unless and until that is satisfactorily done the 
fact admitted must be taken to be established. The express 
admissions of a party to the suit, or admissions implied from his 
conduct are evidence, strong evidence, against him: but we 
think he is at liberty to prove that such admissions were mis- 
taken or were untrue, and is not estopped or concluded by them 
unless another person has been induced by them to alter his 
condition. In such a case the party is estopped from disput- 
ing their truth as against that person (and those claiming 


ciple of Pickard v. Sears [6 A. & E., 
469), and Freeman v. Cooke[6 Exch., 
654], as explained by Lord Campbell 
in Howard v. Hudson {2 El. & BI., 10) 
and observed: *‘ It is unnecessary 
now to discuss the wild lengths to 
which this principle was pushed in 
some cases in England and by many 
in this country.’ To this may be 
added the remark of the PrivyCouncil 


in Surendro Keshub Roy v. Doorga 


Soondery Dossee: ‘* The word *estop’ 


ë 1896. A. 


- 


is often used in Indian cases very 
loosely to denote obligations which 
do not rest upon estoppel at all? 
[19 Calc., 532 (1892))]. 

1 11 C- W. N., 321; 17 M. L. J; 
103; 4 A. L. J., 102; 29 All., 184; 


34 I. A., 27; 5 CIL. J., 115; 9 Bom. 


L. R., 267 [1906]. 

2 6 M. & W., 664 (669) [1840]. 

3 9 B. &. C., 577 (586) [1829]. 

+ 12 Q. B., 92671848}. 

5 L. R., 2 Ch. D., 72 (89) [1876]. 
CF 587. 
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under him) and that transaction, but as to third parties he is 
not bound.’”! 

The rule, in whatever manner stated, amounts to this, A party can- 
that a party cannot approbate and reprobate in respect pot PPE” i 
of the same matter.» Thus where the defendant accepted probate in 
the plaintiff's valuation of certain consolidated suits in an el 
appeal to the High Court, it was held that she could not after- matter. 
wards be allowed to object to the valuation for the purpose 
of hindering an appeal to the Privy Council. ‘‘ She had,” 
as their Lordships of the Privy Council observed, ‘‘ obtained 
the benefit of an appeal to the High Court by adopting the 
plaintiff's valuation. She cannot afterwards come here and 
object to that valuation. The Judge ought to have given 
more weight to the acts of the parties, and not have rejected ES 
the application on the ground of value.’ `? 


SECTION 3. Principle of Election. 


Where a party has one of two remedies at law open to him, Election 
and elects to pursue the one and abandon the other, he will be of two Tah oc ee 
estopped from seeking his abandoned rights. In V šale v. Elec- remedies. 
tric & Ordnance Necessaries Co., Ld,* an infant whose suit for 
damages was dismissed, elected to take compensation under 
the Workmen’s Compensation Act of 1897. The Court E 
of Appeal held that he could not afterwards be heard to ask ; = 
for judgment on a new trial in the action. 


It is more or less a clear ee that Lae are not allowed Parties may 










bame Couch, C. J., obsersed: i “ When Kika ware: ora a 


ss 


a suit to be conducted in the lower courts as if a certain fact pon eez 

IE RO He IIS TEE ORME tN MIST a ee ee Bee eas 
1 Rani Chandra Kunwar v. Nar- 3 Ib. See L. R., 1 I. A., 84 (88) 

pat Singh, 11 C. W. N., 321; 17 (1873). 

M. L. J., 103; 4 A. L. J., 102; 29 + 1906. 2 K. B., 558. 

All., 184; 34 I. A., 27; 5 C. L.J., 115; + 5 See Nidha Choudhry v. Bundah 
9 Bom. L. R., 267 (P. C.) [1906]. Lal Thakoor, 6 W. R., 289 [1866]. 
2 Kristo Indro Saha v. Huromonee 6 15B. L. R., 142: 23 W. = hes 
Dassee, L. R., 1 1.°A., 84 (88) [1873]. [1875]. 
See supra, p. 216 (n) 4. 
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were admitted, they cannot afterwards, in special appeal, 
question it and recede from the tacit admission. I acted upon 
this principle in Devaji Goyaji v. Godadbhai Godebhai,' which 
was appealed to the Judicial Committee of the Privy Council 
and the judgment was confirmed. There being an objection 
that there was no evidence to connect the plaintiffs with the 
parties to a certain deed, I said: ‘ This objection was not 
taken in the grounds of appeal to the Judge, and appears not to 
have been taken before the Munsif. The suit appears to have 
been conducted as if this were admitted ; and when that is the 
case, we think an objection of want of evidence of the fact 
cannot be taken on special appeal. Stracy v. Blake? and 
Doe dem. Child v. Roe? are instances of the application of 
this principle.* >”? 

In Motichand v. Dadabhai* the plaintiff contended success- 
fully before the lower court that his suit was merely for a 
declaration of title to a house, that he did not seek any con- 
sequential relief, and that therefore a ten-rupee stamp was sufti- 
cient for his plaint. Upon appeal by the plaintiff it was objected 
that no appeal lay, and the plaintiff thereupon contended 
that the subject-matter of the suit was the house to which 
he sought to have his right declared, and that the value of 
the subject-matter was the value of the house itself. The 
court decided the case upon another point, but doubted 


1 2 Bom. H. C., 28 [1865]. 

21M. & W., 186 [1836]: ** If the 
parties have a particular controversy, 
and it seems plain that a certain 
fact is admitted between them in the 


+ 11 Bom. H+ C., 186 [1874]. See 
Akbar Hossain v. Alia Bibi, 25 All., 
138 [1902], a case of a remand irregu- 
larly made. Where the plaintiff sub- 
mits to a decree dismissing his suit as 


course of that controversy, may 
not the jury, as men of common- 
sense, draw the same conclusion 
as to that fact as if it were formally 
proved before them ?*’ Per Alderson, 
B., at p. 173. 


8 1 E. & B., 279 [1852], where an` 


order for inspection of a lease was 
made on the assumption that a 
statement, not being disputed, was 
admitted to be true in fact. 


against A, one of two defendants, 
and the other defendant B appeals, 
the plaintiff will not be allowed to 


claim relief against A in B’s appeal, 
Lohre v. Deo Hans, 30 All., 48 [1907} — 


But where two cases are decided by 
the same judgment the plaintiff is not 
obliged to appeal both. See Damodar 


Das v. Sheoram, 29 All., 730 [1907]. — 


and cases at p. 752. 
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whether the plaintiff could be permitted to alter his case on 
appeal. 

So where a special appellant consented to a remand of the Estoppel by 
case by the lower court, he was not heard on appeal to say peer 
that the remand was illegal, and the High Court observed : step in 
‘‘ When a party submits, without making all the resistance aap 
in his power, to the taking of any material step in proceedings, 
he cannot afterwards be heard to complain of the legality of 
the step as an integral part of the proceedings.! In Coller v. 

Walters* it was held that the plaintiff, having raised the 
question of the construction of a will in a suit to which he 
was not properly a party, was bound by the decision in that 
suit. And where a party has taken an active part in pro- 


ceedings and contested the case upon the merits, he cannot = 

afterwards say in special appeal that he has been unneces- 

sarily made a party, although that may be the fact*; and, Ai 

à fortiori, where a plaintiff has made another person a party * = 

to the suit, he cannot get rid of the effect of his own act.* — 
Where the vakils on both sides have accepted certain 3 = 

issues and no mistake or misapprehension is shewn, it would : i 

appear that the parties will be confined to such issues.’ = 


SECTION 4. Mistake—Admissions of Law. $ S 













But a party to a cause who is proved to have made ad- Mistake may 
missions may defeat their effect by shewing that they were pd et z 3 
made under mistake of law, provided that no person has been change of 
induced by them to alter his condition ^; and an estoppel, as ®° rer 
already pointed out, must, in order to ‘tie operative, relate — aa 
to an existing fact. Thus in Morgan v. Couchman,' a state- Atmission BL 








ment in an affidavit filed by the plaintiff in bankruptey pro- nS eae 
.— =- = se e MM — ing fact. 

1 Gholam Murteja Chowdhry v. 5 Mussamut Sabitra Monee v. eee. % 
Goluck Chunder Roy, 3 W. R., 191 Mudhoo Soodun Singh, Marsh., 519 ee 
[1865]. [1863]. ie 

2 L. R., 17 Eq., 252 [1873]. 5 Newton v. Liddiard, 12 Q. B. 

3 Kristo Gopal Shaha v. Kashee- (A & E.), 925 [1848]. eae 
nauth Shaha, 6 W. R., 66 [1866]. 7 14C. B., 100 [1853] See supra, oye ae a. 


$ Sham Chandy. Doya Moyee, 9 yp. 31. 
W. R., 338 [1868]. 
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ceedings was held not conclusive, so as to prevent him from 
recovering the debt from the true debtor. since the allegation © 
as to payment by the defendant therein contained was not 
one of fact, but of an inference of law drawn by the plaintiff. 
In discharging a rule which had been obtained. Maule, J.. 
observed : ‘‘ I confess that if I had had to deal with the whole 
matter. I should have thrown the affidavit overboard alto- 
gether. `` 


The refusal by a pleader to argue a question of law, or his 


admission as to a point of law, does not preclude the argument — 


of that question on appeal.’ A pleader is under no legal obliga- 
tion to disclose the fact (while conducting a case) that the 
subject-matter of the suit has been transferred to him.? Repre- 
sentations in point of law are considered in an earlier chapter. * 

An erroneous omission to object to the admissibility of evi- _ 
dence in the lower court does not make the evidence relevant 
or preclude the raising of the objection in appeal.* 

A party is not bound by an admission of a point of law, or 
precinded from asserting the contrary in order to obtain the 
relief to which, upon a true construction of the law, he may 
appear to be entitled. This is another way of saying that a 
misrepresentation must be one of fact in order to raise an 
estoppel. Thus an admission that an adoption which in fact 
took place is valid does not create a bar in further judicial 
proceedings *; nor does an admission that the effect of muta- 
tion proceedings is to make certain persons owners of a 
share.” In such cases the party seeking to avail himself of the 
admission must be taken to have known his legal rights.’ 

An Allahabad Full Bench held that the plea of res judicata 
may be raised in second appeal although not taken in the 


5 J enone un aits v. Ganen- ~ 
dromohun pe ha L: R- Sup., lL. 4., 
47 [1872]. 

8G 
Chendrantes, 11 B. L. R., 391 [1 $ 

1 Jagwant Singh v. Silan | 
21 All., 284 [1899]. oie 


ee a oe oM oH IM 


5 Harihar v. Dasarath, 9 C. W. N., 
636 (642) [1905]; Krishnaji v. 
Rajmal, 24 All., 360 [1899]. 

_ & Joychandra Banerjee v. Sree- 
nath Chatterjee, 32 Cale., 357 [1904]. 

8 Supra Chapter II on the Doctrine 
of Changed Situations. 





* A. B. Miller v. Babu Madho 8 Ib. > 
Das, 19 All., 79 (92) [1896]. Ai 
> 
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memorandum of appeal or argued in either of the lower courts, 
and that such plea must be considered upon the record, or 
after a remand for findings of fact. There was a difference of 
opinion whether such a plea goes to the jurisdiction of the 
court.! A Division Bench of the same court has doubted 
whether such a plea can be entertained when it involves the 
reference of fresh issues for determination by the lower court.? 

An objection to the valuation of a suit, raised for the first Valuation of 
time in appeal nearly four years after the filing of the plaint, “"” 
the deficiency when pointed out being at once made good, 
was not entertained.’ 

A decree arrived at after the taking of an oath under the Oaths. 
Oaths Act (X of 1873) on a question of fact is none the less a 
final adjudication,* but it has been doubted whether such an 
adjudication ought to be held binding further than is neces- 
sary for the decision of the pending suit.’ 

A defendant who placed upon the record a person whom he Adding 
alleged to be the legal representative of the deceased plaintiff, ?°""°* 
and agreed to a remand for trial on the suits was not allowed 
to object to the original plaintiff’s right to sue as a pauper.’ 


SECTION 5. Inconsistent Positions. 


The principle of waiver, or of approbation and reprobation 
involves the root notion of conduct productive of change of 
situation in someone else, and is very similar to the rule of 
constructive res judicata codified in Explanation IV. of the 
Code. 

It cannot be laid down as an abstract proposition No inconsis- 
that there is any necessary inconsistency in a party who has tency unless 


situation is 


unsuccessfully tried to rescind an agreement, afterwards claim- Poe i 
nauc 





ing performance of it. disentitling 
But where the Saa gies of A in paii into a com- ê Party to =: 
specific per- — 
7 TA NG — formance. — 
1 Muhammad Ismail v. Chattar + Ahmed v. Moidin, 24 Mad., 444 
Singh, 4 All., 69 [1881]. [1901]. 
2 Kanhai Lall v. Suraj Kunwar, 5 Keshava v. Rudran, 5 Mad., 259 
21 All., 446 [1899], > [1882]. 
8 Wilayat Ali v. Umardaraz Ali. 6 Akbar Husain v. Alè Bibi, EE At 
19 All., 165 [1896]. 25 All., 137 [1902]. n EEEE 
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promise was to obtain from B a clear admission of his title by 
adoption and immunity in the future from attacks by B, and 
where B deprived A of the benefit of that agreement by en- 
deavouring, set aside the adoption, the Judicial Committee held 
B could not claim to specifically enforce that compromise.’ 
The case is really whether the other party has been pre- 
judiced, and each case will have to be considered on its merits.* 
A party who has taken the full benefit of an order of remand 
cannot turn round and appeal against it after taking the chance 
of a decision in his favour. Where a litigant has two alter- 
ative (not concurrent) remedies he must make his election.” 
Parties may, by their conduct in the course of a suit, pre 
clude themselves in a subsequent suit from asserting rights 
which they have waived deliberately. In Janaki Ammal v. 
Kamalathammal,* A sued B as owner by right of inheritance 
to recover the property of her deceased husband, and B defended 
upon the ground of her preferable right to inherit, designedly 
suppressing a family agreement between her and A’s husband, 
varying the ordinary rules of inheritance. In that suit A 
succeeded, and B then sued A to recover half the property 
upon the basis of the family compact. The court held that 
she could not be allowed to do so, since she had waived her 
rights. p 


1 See Srish Chandra Roy v. Bano- 
malt Roy, 31 Cale., 584; 2 A. L.J., 
3S1; 14 M. L. J., 185; P. C. [1904]; 
and Mr. Justice Hill’s judgment citing 
Fry, 3rd ed., p. 441; and Blackett v. 
Bates, L. R., 1 Ch. Ap., 117 [1865]. 

2 See for instance Baidyanath 
Dutt v. Kamini, 6 C. L. J., at p. 575 
[1907] as to two leases relied on in 
different courts; Bhaja Chowdhury 
v. Chunt Lal Marwari, 5 C. L. 
J., at p. 105 [1906] where a party 
having pleaded to the merits, after- 
wards said that he was improperly 
made a party; Manindra v. The 
Secretary of State, 5 C. L. J., at p. 
169 [1907]. where want of notice was 
not objected to at the proper time. 


8 Baikuntha Nath Das v. Nawab 
Salimulla, 12 C. W. N., 590 [1907]. 

47 Mad. H. C., 263 [1873]. 
Holloway, Actg. C. J., observed: 
‘‘ The plaintiff now insists upon & 
valid family compact, varying the 
ordinary rules of inheritance. She 
has, however, previously appealed 
to that general rule, litigated the 
matter through three courts, de- 
signedly keeping back the compact 
upon which she now seeks to insist. 
There can be no stronger cases of an 


absolute waiver of that. contract i 


and of conduct rendering it wholly — 
inequitable to permit her now to — 


insist upon it.’ | 
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So where the defendants in a previous suit set up the defence Conduct 


that the plaintiff’s father was disqualified by insanity, and 


causing the -~ 


took the decision of the court on that ground, and prevented to eee his 


the plaintiff from obtaining possession, it was, in a subsequent 
suit brought by the plaintiff as heir to establish his title, held 
that the defendants were estopped from saying that the 
plaintiff's father was not disqualified. They could not be 
allowed to come into court and plead one defence, and then, 
having forced the plaintiff to take up the position which they 
then assigned to him, turn round and say that he ought to go 
back to his former position. 


In a suit upon a mortgage the defendant, upon his construc- A party may 


tion of the transaction, contended that the suit was premature, 


not take up _ 
inconsistent 


and the court accepted that view rightly or wrongly. The positions. 


plaintiff again sued after the due date, and the defendant 
pleaded limitation. It was held that it was not open to him 
to raise the defence.* 


An example of the principle of estoppel is to be found in a Landlord 


ease where a tenant in a rent suit sets up an adverse title 
under a third party, and the landlord, instead of proceeding to 
enforce his claim for rent, withdraws the suit and brings an 
ejectment. The tenant, by his admission in the former suit, 
has forfeited all right to remain upon the land. ‘‘ He cannot 
one day say that he does not hold under the plaint*ff, and the 
next day, when the plaintiff takes him at his word, turn round 
and say that he is going to continue his tenant.’”® 

In Sutyabhama Dassee v. Krishna Chunder Chatterjee,* the 
defendants sold the lands in suit to the plaintiff in 1844, and 





—_—. a ee eee 


1 Brij Bhookun Lall Awuste v. be,’ said Garth, C. J., ‘* that if 
Mohadeo Dobey, 17 W. R., 422; 15 the defendants had merely verbally 





B. L. FR., 145 (n) [1872]. disclaimed their landlord's title — 


2 Musst. Bibee Efatoonnissa v. before suit, and had pleaded their 
Khondkar Khoda Newaz, 21 W. R., occupancy title when the suit was 
374 [1874]. brought, their parol disclaimer might 

3 Dabee Misser v. Munger Meah, not have affected their real rights ; 


and tenant. 











2 C. L. R., 208 [1878]; Sonaollah v. or even if the defence had eet. Mig Bee 


Imamooddeen, 24 W. R., 273 founded upon a bond fide 
[ 1875)- and they had found out their 


* 6 Cale., 55 [1880]. ‘{It may in the course of the ls maa eh 
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continued in possession as her tenants till 1872, when she 
called on them to quit, and they disclaimed her title by parol. 
In answer to a suit for ejectment the defendants set up an 
adverse title in themselves, but being defeated upon that 
ground they contended in the lower Appellate Court, in the 
alternative, that they were occupancy ratyats and could not 
be ejected. This fact had been established by the plaintiff’s 
own evidence in the first court, but the High Court held that 
the defendants should not be allowed to change the whole 
nature of their case, and set up on appeal a plea which they 
had directly and fraudulently repudiated in the court below.! 
So where the plaintiff claimed to be full owner, having pur- 
chased the right of occupancy from previous tenants on the 
land, and the lower court held that the plaintiff's vendors 
were mere yearly tenants and that the suit must succeed be- 
cause no notice to quit had been given, it was held that the 
plaintiff could not avail himself of the want of notice.* 

In Roberts v. Madocks the grantor of an annuity had 
admitted, in his answer to a bill in Chancery, that the annuity 
was a subsisting charge on his estates, and the decree and 
proceedings in the suit had treated the annuity as valid. The 
grantor’s devisee was restrained from proceeding at law to 
set aside the annuity for want of a memorial. And where a 
party has placed a certain construction upon a contract in the 
course of a suit, he may, under certain circumstances, be 
estopped from asserting that it was different from what he 
has alleged.* 


applied to withdraw their defence 1 Ib. 


and plead their right of occupancy, 
it is possible that (subject to the 
question of costs) they might pro- 
perly have been allowed to take 
advantage of their true position. 
But that certainly was not the case 
here. We think that by their own 


= conduct they have forfeited the right 


which they now claim, and that the 
court ought not to assist persons who 
knowingly attempt these frauds.’ 


plaintifi’s 


2 Lalu Gagal v. Bait Motan Bibi, 
17 Bom., 631 [1892]. 

8 13 Sim., 549 [1843]. 

+ Seo McConnel v. Murphy, L. R., 
5 P. C., 203 (220) [1873], where the 
insertion of an alternative case in the 
declaration was held 
not to interfere with other indepen- 
dent statements,«shewing substan- 
tially what the contract was. 

= » 
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SECTION 6. Admissions must be clearly made out. 


But, in, order to raise an estoppel, the conduct which is Conduct 

‘ à must be 
relied upon to produce that effect must be shewn to be un- urisquivodal: 
equivocal, and the admission must be clearly made out. Thus, that is, the 


to petition for the postponement of a sale in execution of Speed 
decree is not an intentional causing or permitting the decree- “ety made 
holder to believe that the judgment-debtor admits that the 
decree can be legally executed. In Mina Konwari v. Juggut 
Setanz,' it was contended that the respondent, by filing such 
petitions, had virtually admitted the pendency of the execution, 
and was, therefore, estopped from saying that the execution 
was barred by limitation. But their Lordships of the Privy 
Council held that the petitions to postpone the sale could not 
be treated as an estoppel within the description given in the 
Indian Evidence Act. In the same way where certain persons 
at an auction-sale purchased a house to which they claimed 
to have a title already, it was held that they were not estopped 
from shewing their title as against one who claimed to be a 
mortgagee prior to the sale. Their conduct in making the 
purchase could only be regarded as some evidence of an ad- 
mission of title in the mortgagee, which evidence they could 
explain or rebut; and they may have thought it would be 
more to their interest to pay a small sum and purchase the 
supposed rights of the judgment-debtor than to engage in litiga- 
tion to vindicate their title.* 

The consideration for the act must be looked to, and if the The con- 


act may reasonably be explained upon any other hypothesis Sng Soar: a 
i resu d. is to be 
no estoppel is to be presume ; lok 
In Mussamat Oodey Koowur v. Mussamat Ladoo? the and the ci- 
plaintiff had, in a previous suit, in order to avoid an objection ETTE A 


taken as to parties, filed a petition disclaiming all interest examined. 


1 10 Calc., 195; L. R., 101. A., Sham Lal Mitter, 15 Calc., 8 [1887]; 
119 [1883]. See Thakoor Mahatab Raman v. Kunhayan, 17 Mad., 304 eo 
Deo v. Leelanund Singh, 7 Calc., [1893). Pie = 
613 [1881]; G#rdhart Singh v. 2 Pandit Hanuman Dat v. Mufti ae 
Hurdeo Narain Singh, L. R., 3 | Assadullah, 7 N.-W. P., 145 [1875]. 
I. A., 230 [1876]; Watson & Co. v. 3 13 M. I A., 585 (598) [1870]. 
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but to whìch she became afterwards entitled absolutely. no Es 
defendant contended that this act raised an estoppel, and that A 
the plaintiff had abandoned her right to the property. Their z. 
Lordships of the Privy Council upon this point ‘observed : = 
‘< If that is to prevent her recovering the property now in = 
question, it must do so either because it operated as a con- 
veyance or as a contract to convey the interest which she 
now claims, or because it operated by way of estoppel... Their k 
Lordships are of opinion that it is quite impossible that it 7 
could so operate [as a conveyance or a contract], and that for 
two reasons : first. because at the time when she presented 
this petition she had not in fact any interest in the property 
at all, and certainly had not become entitled to any interest 
as the heir of her son, who was at that time alive ; and, in the 
next place, there is not the least reason to suppose that in ~ 
the petition she in any degree contemplated a conveyance 
of any such right. That was not the right which they were 
considering at all. The main object of the petition was 
simply to enable the redemption suit to go on...Is she in- 
any way estopped ? Even assuming that it does refer to her 
interest as owner, that is to say, to her present interest as ~ 
owner, and that she is assuming incorrectly that she has some 
interest as heir of her husband, their Lordships are of opinion 
that her stating that. and professing to resign that in favour a 
of Oodey Koowur, could not possibly in point of law te 
or prevent her from setting up her real right as heir of her 
son when that right actually accrued: There is, in the first — 
place, no consideration whatever for this conveyance of her 5 
particular interest ; even if she had it, she receives nothing — E . 
for it. Neither does Oodey Koowur act on any reprenen ae a 













a intaon to Oodey Koow%r of any ae or bina x : 
Oodey Koowur was acquainted with the real facts of the case, ae 
just e as much as Mussamat Ladoo was. The real effect of thes 


certain suit to be PAR on.’ 
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SECTION 7. Pleadings. 


It follows from the above cases that the admission to be Admission 

è r ES must be 

operative must be between the same parties or those claiming potween ne 

under them. In Vizianagram Maharaja v. Suryanarayana ,! Aartied: 

certain tramdars, in a suit by mortgagees to enforce mortgage 

rights existing since 1842, pleaded in defence that the Collector 

had taken possession of the inam lands in 1845, and had de- 

termined the inam rights as well as the lien of the mortgagees. 

Subsequently the zemindar sued the inamdars, claiming to 

have determined their rights by a notice to quit. The Judi- 

cial Committee held that the inamdar’s admission in the former 

suit (to which the zemindar was no party) could not operate 

as an estoppel. but only as an admission, and was not con- 

clusive as such. 

In the case last cited the admission was by pleading.? It Rule where 
has been held by the Judicial Committee that a pleading by fore ae 
two defendants against the suit of another plaintiff can pleading. 
never amount to an estoppel as between them,® and the rule | 
next to be noticed, that persons against whom an admission 
is sought to be used as conclusive, may show the truth, has = 
been applied to erroneous admissions in pleadings made by 
pure mistake.* So in a suit for land, where the defendant 
pleaded that the property was his ancestral estate, but sub- 
sequently obtained evidence to shew that the land had many 
years before been mortgaged to, and bought by, his father, 
the court observed : *“ Respecting transactions of so remote 


1 9 Mad., 307 [1885]. See Khanto 
Monee Debia v. Koomoodinee Debia, 
25 W. R., 69 [1876]; Chunder Kant 
Chuckerbutty v. Pearee Mohun Dutt, 
5 W. R., 209 [1866]. 

2 In Bhugwandeen Doobey v. Myna 
Baee, 11 Moo. I. A., 487 (497) [1867], 
the Judicial Committee observe: 
* But this mispleading has in no 
degree prevented the settlement 
of proper issues, or prejudiced the 
fair trial of the real question of right 
between the parties ; and that being 


+ 


the case it would be contrary to the 
practice of their Lordships to give 
effect to nice and critical objections 
founded on the inaccuracy of an 
Indian pleading.” * - 

8 Ram Sarun Singh v. Musst. 
Pran Pearee, 13 M. I. A., 551 (559) 
{1870}. 

* Krishto Prea Dossee v. Puddo 
Lochun Mytee, 6 W. R., 288 [1866]. 
See Bissessuree Debee v. Jankee Doss 
Mohunt, 1 W. R.. 162 [1864]. 
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a date it is quite possible that the defendant may have been 
without specific information until he met with the aforesaid 
revenue documents, which shew the nature of his title. We 
are, therefore, of opinion ... that he was not estopped .. . 
by his previous erroneous plea.’ ! 

But where a defendant by his written statement pleaded 
that if an account were taken between him and his partner 
he would be found not to be indebted to the plaintiff, it was 
held he could not also plead limitation as a bar to the taking 
of the account.* 

In the year 1867 we find Sir Barnes Peacock, C. J., saying: 
‘** I do not know precisely how it is that the doctrine of 
estoppel has been engrafted in the rules of law applicable 
to the mofussil courts. I[tseems to have been taken from the 
English Law, without also taking the rule that estoppels must 
be pleaded—a rule which is not applicable to the courts in this 
country.” Š 

In the year 1894 we find Lord Halsbury, L. C., observed : 
‘** Whatever system of pleading may exist, the sole object is 
that each side may be fully alive to the questions that are 
about to be argued in order that they may have an opportunity 
of bringing forward such evidence as may be appropriate 
to the issues.’’* . 

But the view of the Privy Council in 1867.5 as to the 
inaccuracy of Indian pleadings, has given place to stricter prin- 
ciples of construction in the Code of 1908. Thenew provisions 
appear to be a material step on the journey towards joinder 
of issue on the pleadings themselves. Parties, therefore, will 
be required in future to make their case upon the pleadings, 
and will be held more aes to their admissions, , rough the 


a — m O —— — 


1 Ramgasvami v. Kiristna, l Mad., Muhammad, 22 Calc., 324, at p. 331 
H. Ci, 72 [1862]. See Mohendro [1894]. 
Nath Mullick v. Rakhal Doss Sircar, 5 See Bhugwandeen v. Myna, 11 
10 W. R., 344 [1868]. J M.I. A., 487 (497) [1867]. 

32 Dayal Jairaj v. Khatav Ladha, 6 See aeai VII, and VIII, of 
12 Bom. H. C., 97 [1875]. the new Code, Sch. I, as to plead- 

3 Musst. Edun v. Musst. pae e ings; and Or. XIV, as to settlement 
8 W. R., 175 [1867]. of issues. 

+ Sayad Muhammad v. Fatteh 
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court has power to amend or strike out issues at any time 


before decree.! 


A somewhat extreme application of estoppel occurred in a 
Madras case where defendant pleaded in answer to a suit that 
plaintiff could not execute a prior decree, and had the prior ap- 


PLEADINGS. 





plication dismissed. The plaintiff then sued again, and the 
court held that the defendant should not be allowed tosay that 


the plaintiff’s remedy was by execution. 
that the dismissal of the prior application was the act of the 


court, not of the parties. 


It would appear that when a defendant allows himself to be Misnomer 
in pleading. 


sued by a wrong name or description, he cannot plead to 
misnomer or sue the sheriff for false imprisonment or complain 


of the execution.* 


SECTION 8. 


The rule that justice will be done by allowing the parties to Truth may 
be shewn. 


Can the Truth be shewn ? 


explain their admissions by shewing the circumstances under 
which they were made, is supported by numerous cases, but the 
broad rule is still open to discussion in the case of statements 


made to defeat third parties.* 


In Choonee Lal v. Shaikh Keramut Ali? the court remarked: 
‘* Certain statements in a petition have been made by the 
parties before us to possession, which are evidently false, 


and we are required to hold them estopped. 


that they should be so held. 


We do not think 


In such a case the court will 


look behind these statements and may determine upon their 
truth or otherwise and affirm or disallow them as seems 


right and proper.’ 


Where in answer to a suit two parties combine to make a Statements 
made to a 
defeat third = 


l See Or. XIV, r. 5. 

2 Jagannadha vv. Kurmayya, 17 
M. L. J., 314 [1907], no authority 
is cited and the defendant’s assertion 
in his pleading was as to a matter of 
law or legal opinion. 

3 See the cases discussed in Zamin- 
dar of Ettyapuram vw. Sankarappa 
Reddiar, 27 Mad., at p. 489 [1903]. 
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It may be observed 


+ See supra, Chap. VII, section 2, parties. 


and Chap. XII, section 10; Chenvirap- 
pa v. Puttappa, 11 Bom., 708 [1887]. 

5 W. R., 282 [1864]. See also Ram 
Surohee Singh v. Kashee Roy, 6 W.R., 
176 [1866]; Ram Chunder Dey v. 
Kishen Mohun Shaha, 6 W. R., 68 
[1866]; Nowbut Ram vw. Durbaree 
Singh, 2 Agra, 145 [1867]; Maha- 
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statement to defeat a third party, it has been held that it is 
open to either of those two parties to explain the circumstances 
and shew that the transaction as between themselves was not 
a bond fide one. In such a case the admission is not as be- 
tween them an estoppel, though it would be as between 
them and the party defrauded. The court may, therefore, 
enquire into the transaction and declare it void.’ 

In Vellayen Chetty v. Aiyan >° the court observed: ‘‘ The 
whole effect of the defendant’s conduct in the former suit 
amounts to resistance to a just claim, at most an unconscientious 
proceeding, but certainly not such as to operate either as an 
estoppel or forfeiture.’ The fact that the defendant had 
in a previous suit set up a fraudulent title in his sister, did not 
preclude him from shewing the property to be family property. 

Thus the admission of a sheristadar, who was forbidden by 
the nature of his appointment to hold land, was held not to 
preclude his heirs from shewing their title to the land.* 

It is scarcely necessary to remark that, although in some 
cases the truth may be shewn, admissions are, in all cases, 
evidence against the parties making them, and that, where a 
party has made a statement inconsistent with the case which 
he is setting up, that fact may render it more difficult for 
him to prove his case.* 


Admissions 
are in all 
cases evl- 
dence. 


SECTION 9. Agreements not to Appeal. 


Agreement 
upon sufi- 
cient con- 
sideration 
not to 
appeal. 


An important class of cases in which estoppels may arise 
requires to be noticed. A party to a suit may be estopped 


4 C. L. J., 22 [1906], where all the 
cases are collected. See, however, 


raja Jugutendur v. Dindyal, 1W.R.. 
310 [1865]: Sun?) Baree v. Payag 





d 


Patuk, 1 N.-W. P. R., Pt. 2nd, ed. 
1873, p. 5. 

1 Ram Sarun Singh v. Musst. 
Pran Pearee, 15 W. R. (P. C.), 
14; 13 M. I. A., 551; 1 W. R., 156 
[1870] ; Sreemutty Debia Chowdhrain 
v. Bimola Soonduree Debia, 21 W. R.. 
422 [1874]: Musst. Ushrufoonnissa 
Begum v. Grirdharee Lall, 19 W. R., 
119 [1872]. See Jadunath Poddar v. 
Rup Lal Poddar, 10 C. W. N., 650; 


ri à 
bS 


Petherpermal v. Manianundy, 7 C. L. 
J.,528;5 A. L. J., 290; 10 Bom. 
L.R., 590; 13 M. L. J., 2773 3d 
Calc., 551 (P. C.) [1908]. 

2 4 Mad. H. C., 374 [1869]. 

8 Shaikh Mahomed Wayez v. Musst. 
Sugeeroonissa, 6 W. R., 38 [1866]. 

$ Evidence Act (I of 1872), s. 31. 
See Yashvant Pattu v. Radhabai, 
14 Bom., 312 (315) [1889]. 








ASX OF LON 
Se 
iS £0} N 
f A 
£ 4 
2 


WONT ES 
CENTRAL LIBRARY 


AGREEMENTS NOT TO APPEAL. 


CHAP. XIII. ] 347 


by giving an undertaking, in good faith and for sufficient con- 
sideration, not to appeal, and thus obtaining some advantage 
from the other party. This subject is nearly allied to that of 
compromises, which will be considered in the next place. 

The subject has come before the Judicial Committee of the Privy 
Privy Council on more than one occasion. In Rajmohan Peete 
Gossain v. Gourmohun Gossain,' their Lordships held that a 
decree of an Appellate Court obtained after a compromise of 
the matters in dispute was an adjudication obtained not only 
with great impropriety but in effect by fraud, it being in every 
sense the duty of the appellant not to prosecute an appeal 
after a compromise insisted upon by him had been entered 
into. 

In Moonshee Ameer Ali v. Maharanee Inderjeet Koer the 

appellant’s counsel in the presence, and with the consent, of ~ 
his client undertook that, in consideration of the court con- 
fining its decision to one point only, the validity of a certain 
mookternamah, he would not appeal from that decision. 
Their Lordships held that the appeal ought not to be enter- 
tained as it was brought in violation of good faith, the real 
merits of the case having been withdrawn from the court below. 
and observed that there was very good and sufficient considera- 
tion for such an undertaking because, by obtaining a decision 
upon the one point, the case became a case not decided against 
the appellant, and that it was in fact substituting a non-suit 
for an adverse verdict, leaving the appellant to bring a 
fresh suit upon the merits. — | 

These cases were decided before the Contract Act.* but in Distinguish- 
subsequent decisions of the Indian High Courts the effect of cores ant 
Section 28 of that Act was considered. That section was purporting 
explained as referring only to agreements purporting to oust HONE 
the jurisdiction of the courts. In Anant Das v. Ashburner * the P ni 
appellant, in consideration of the respondents giving him time [1876]. 





! 8 M. I. A., 91; 4 W. R. (P. C.), P. C., 516 [1874]. The objection 


47 [1859]. to the appeal should be taken at a : 
2 14M. I. A.e 203; 9 B. L. R., the earliest opportunity. cy ee 

460 [1871]. Seealso Pisani v. Attor- 3 Act IX of 1872. eile 

ney-General of Gibraltar. L. R., 5 +1 All., 267 [1876]. "Scat 
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to satisfy a decree which they had obtained against him, 
agreed not to appeal, and upon the appeal contended that the 
agreement was void under Section 28. The Full Bench 
distinguished the rule as laid down in that section,’ and held 
that the rule in Moonshee Ameer Ali v. Inderjeet Koer ? gov- 

erned the case. 

| Calcutta. The law as to this point appears to be well settled, and the 
ruling of the Allahabad Court has been approved in Calcutta 
in the case of Protap Chunder Dass v. Arathoon.2 There the 
plaintiff tock out execution of his decree, and the defendant, 
in consideration of his being released from arrest, and being 
allowed to pay by instalments, undertook not to appeal, the 
decree-holder on his part also agreeing not to appeal in respect 
of that portion of his claim which he had failed to establish. 
The judgment-debtor. however, appealed, but the High 
Court held, following the above decision, that the judgment- 
debtor, having expressly undertaken not to appeal, and having 
induced the decree-holder to forego his rights, was estopped 
from acting contrary to his deliberate representation and 
undertaking. 

The plaintiff appellant, in a suit for redemption which had 
been dismissed for non-joinder of necessary parties, appealed 
against the decree dismissing his suit, but in the course of this 
appeal he informed the court that the parties had come to terms 
and stated: **I do not desire to prosecute my claim or this 
appeal in any mianner in respect to the property in suit. 
Therefore let the present appeal be struck off.’’ The appeal 
was accordingly dismissed. Held that the plaintiff was 
debarred by S. 373 C. P. C., from again suing for redemption 
of the same mortgage.* 


1 See the construction placed upon refer boundary dispute to Commis- 
s. 28 by the Full Bench, 1 All., 268. sioner); Uttam Chandra v. Khetra ~ 


269. Nath, 29 Calc., 577 [1901] (agree- 
214 M. I A., 203; Se L. R., 460 ment not to contest legality of sale). 
[1871]. + Ram Pershad v. Dungar Singh, 


8S Calc., 455 [1882], followed. 45A. L. 3.201; 1907; A. W. N.. 91 5 
in Bahir Das v. Nobin Chunder, [1907]. See Order XXHT; r. 1. e 
29 Calc.. 306 [1901] (agreement to the new Code. re * 
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SECTION 10. Compromise. 


Estoppel may also be created by a bond fide compromise of Compro- 
legal claims pendente lite. provided the agreement (upon which donte Vidi 
the decree has heen obtained) has been fully performed by the 
party seeking to enforce it. The principle in these cases is 
that of contract, and as heretofore, the criteria to be considered 
will be consideration and conduct. As regards agreements 
in supersession of decrees, where the parties have elected to 
enter into agreements contra cursus curiae, there has been some 
confusion of opinion as to whether the parties should be rele- 
gated to a fresh suit, or whether the agreement will be speci- 
fically enforced. 

In the year 1839 the Judicial Committee held that a soleh- 
namah or deed of agreement to compromise conflicting 
claims entered into in the presence of witnesses and solemnly 
acknowledged in court by parties who were mutually ignorant 
of their respective legal rights could not afterwards be set aside. 

Compromises arrived at in the course of judicial proceedings How enforce- 
are dealt with in Or. XXIII r. 3 of the Code of Civil Pro-*”!*: 
cedure.* There has been some difference of opinion in the 
Indian High Courts as to whether such a compromise becomes 
ipso facto binding before a decree has been passed under the 
terms of the section, so as to allow of no locus poenitentiae to 
a party who at the last moment wishes to withdraw, or 
whether the section merely applies to cases where the parties, 
at the time of moving the court, agree to have the terms 
entered into, carried out and judgment entered up. 


1 Rajunder Narain Rae v. Bijai 
Govind Singh, Z M. I. A., 181 
[1839]. , 

2 ** Where it is proved to the 
satisfaction of the court that a suit 
has been adjusted wholly or in part 
by any lawful agreement or com- 
promise, or where the defendant 
satisfies the plaintiff in respect of 
the whole or any part of the subject- 
matter of the suit, the court shall 
order such agreement, compromise or 


satisfaction to be recorded and shall 
pass a decree in accordance there- 
with so far as it relates to the suit.’’ 
As to the grounds upon which such 
agreements are enforced, see Rajunder 
Narain Rae v. Bijai Govind Singh, 2 
M. I. A., 181 [1839]. As to the 
authority of counsel, see Jang Baha- 
dur Singh v. Shakkar Bai, 13 All., 
272 [1890]; Carrison v. Rodrigues. 
13 Cale., 115 [1886], and cases th 
cited. 
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The former view was taken in a Bombay case !' where Scott, 
J. considered that the section was framed to enforce agree- 
ments unconditionally made even though one of the parties 
afterwards desires to withdraw his consent. That learned 
Judge pointed out that parties can, apart from the section, 
put in a consent decree or submit to a decree under Section 
152 of the Code of 1882,* and that the rule appears to have 
been devised as an alternative and more expeditious remedy 
than a suit for specific performance, which course is still open 
to the parties; and his view appears to be supported by the 
English authorities. The same view has been taken in two 
cases in the Madras Court.* 

The Calcutta High Court have, however, in one reported case 
taken the opposite view. and have held that the section does 
not apply where a party is unwilling to have judgment entered 
up. The learned Judges observe > “* The section states that 
the decree shall be final, so that if it be applied to cases where 
the agreement is sought to be enforced against an unwilling 
party, the court would have no power to refuse specific per- 
formance, although if it had been sought to be enforced in a 
regular suit, specific performance might never be obtained. 
Again, in one case the decree is final, in the other it is subject 
to appeal.’” This ruling was expressly dissented from in 
Bombay, The Goculdas Bulabdas Manufacturing Co. v. James 
Scott where the question was very fully considered. The 
view taken in Bombay has been approved in one or two 
unreported Calcutta cases. 

The view taken in the Madras and Bombay Courts would 
appear to be more in accordance with the policy of the rule 
of res judicata which aims at avoiding a multiplicity of suits 


177 [1876]. 
+ Karupan v. Ramasami, 8 Mad., 


1 Ruttonsey Lalji v. Poorrbat, 


7 Bom., 304 [1883]. 


2 Or. XV. r. Ll, Act V of 1908. 

3 See the Judicature Act of 1873, 
s. 24, s.-s. 7; Pryer v. Gribble, L. R., 
10 Ch., 534 [1875]; Scully v. Lord 
Dundonald, L. R., 8 Ch. D., 658 


[1878] ; Holt v. Jesse, L. R., 3 Ch. D., 


482 [1885]; Appasami v. Manikam, 
9 Mad., 103 [1885]. 

5 Hara Sundari Debi v. Kumar 
Dukhinessur Malea, 11 Calc., 250 
[1885]. 

6 16 Bom., 202 [1891]. 
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and determining all matters in controversy once and for all. 
The real question in each case, so far as estoppels are concerned, 
must be whether there has been at one point of time a real 
agreement between the parties, and if that be so, and either 
party is prejudiced by being induced to cease prosecuting his 
claims, or in any other way, the doctrine would be available 
to assist him. 

The subject before us, however, has to deal not only with Principles 
doubtful cases of compromise, but with a state of facts where o et 
parties surrender their legal remedies and place themselves at a are enforced. 
disadvantage if the other party is allowed to retreat from his . 
representations and deny their effect. In such a case the 
law will interfere on their behalf, though the remedy may not 
be always precisely the same. 

In Kally Nauth Shaw v. Rajeeblochun Mozoomdar,' the The conduct 
plaintiff alleged that he was induced to compromise a suit arte 
which he had commenced, upon the terms that, as soon as be regarded. 
the stock- in-trade at certain kétees could be sold and an account 
be prepared, his share should be paid to him. Upon the faith 
of this agreement, he allowed his suit to be dismissed, but 
the defendant fraudulently refused to carry out the conditions 
of the compromise, and neglected to furnish the plaintiff with 
accounts, although the rice had been sold. Sir Barnes Pea- 
cock, C. J., observed : “* It appears to me that the fact of the 
consideration of this agreement being the consent of the plain- 

' tiff to the compromise of a suit, and to a decree being passed 
against him, is no bar (if he can prove his case) to his 
maintaining a suit to compel the defendants to perform the 
agreement upon the basis of which the decree was obtained.’’ D 

In Gholaub Koonwurree v. Eshur Chunday * the respondents, 
on attaining their majority, compromised a claim made upon 
them in respect of certain bends given during their minority = 
by their executor and E guanda, After his death they sought 


— St 


1 2 Ind. Jur., N. S., 343 [1867]. 
See the same case upon an interlocu- 
tory application at p. 122, where the 
matter was argued as one of res 
judicata. See also Juggobundo 


RE v. Watson & Co., 2 Bourke, 


162 [1865]. 
2 8M. I. A., 447; 2 W. R. (P. C), 
47 [1861]. . 
le << 
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to dispute their liability. Their Lordships of the Privy 
Council remarked: ‘‘ It appears impossible to permit: the 
respondents, after the death of their guardian, now fo dispute 
their liability for payment of the debt which they had thus 
deliberately undertaken to pay.’’ 

It is obvious, however, that if a compromise be abandoned, 
and the parties proceed with the trial, it cannot afterwards 
be enforced. So where the parties were at issue as to whether 
the defendant had sold certain land to the plaintiff, and a deed 
of compromise was entered into by which the defendant 
agreed to give the plaintiff some share in the land but after- 
wards withdrew, and contested the whole case on the merits, 
it was held that he could not afterwards rely on the com- 
promise, after having run his chance of obtaining a decree.! 

In all cases the intention and conduct of the parties must be 
looked to to see if they have insisted upon or waived their 
rights. Where a creditor filed a petition of satisfaction in con- 
sideration of his debtor withdrawing an appeal then pending, 
but the appeal was carried to a hearing, it was held that the 
creditor was not estopped from suing out execution. 

In Shivalingaya v. Nagalingaya * a previous suit between the 
parties had been compromised and a decree made accordingly. 
The parties then brought separate suits against the official re- 
presentative of the estate. The plaintiff failed to prove his 
title, but the defendant succeeded in obtaining possession of 
the property. In his suit the plaintiff neglected to produce the * 
compromise and the decree passed thereon. It was held 
that a subsequent suit in terms of the compromise was barred. 
So in Janki Ammal v. Kamalathammal,* the plaintiff having 
in a previous suit failed to establish her right of inheritance, — 
was held estopped from setting up a family agreement. | 

‘* The truth is a judgment by consent is intended to de S 
a stop to litigation between the parties just as much as is a_ 
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1 Man Gobind Doss v. Jankee Soonduree, 5 W. R. (Misc.), 30 

Ram Mohunt, W. R., 211 [1864]. [1866]. 7. 
2 Dwarkanath Saen v. Unnoda 8 4 Bom., 247 [1878]. 
+ 7 Mad. H. C., 263 [1873]. 
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judgment which results from the decision of the court after 
the matter has been fought out to the end ; and it would be very 
mischievous if one were not to give a fair and reasonable inter- 
pretation to such judgments and were to allow questions 
that were really involved in the action to be fought over again 
in a subsequent action.’’”! 

But the compromise must be one which it is competent to 
the parties to enter into, and the fact that an incompetent 
compromise has been followed by a decree of court will not 
help matters, as for instance where a person holding a Hindu 
widow’s or Hindu daughter’s estate enters into a compromise.” 
In such a case the reversioners are not bound. The same rule 
applies to awards.* Similarly a compromise with reversioners 
by one who takes under the will of a Hindu widow or daughter 
does not enable him to raise defences in a suit by a mortgagee 
which were not available to those ladies, or clothe him with 
the reversioners’ rights.* 

A compromise decree obtained by fraud or collusion or 
passed without jurisdiction can be re-opened and set aside.’ 


SECTION 11. Execution Proceedings. 


The rules relating to the finality of Orders in Execution and 
Interlocutory Orders are based upon certain Privy Council 
Judgments ê which make the conclusiveness of such orders 
depend upon general principles of law and not upon the res 
judicata sections of the Code. These matters do not, therefore, 
arise in connection with the doctrine of changed situations, and 





1 In re South American & Mexican 
Co., L. R., 795, 1 Ch., p- 50. 
2 See Gobind Krishna v. Khunni 


Pande v. Lakhan, 27 Calc., 11 [1899] ; 
Nistarini Dassi v. Nundo Bose, 
26 Calc., 891 [1898]; Surendra v. 


Lal, 1907, A. W. N., 151; Imra 
Konwur v. Roop Narain, 6 C. L. R., 
76 (81) [1880]; 1 White & Tudor, 
L. C., in Equity, p. 230. ra 

3 See Jeram v. Keerbai, 5 Bom. 
L. R., 885 [1903]. The cases are 
collected in Gobind v. Khunni. 

4 See Ram Shankar v. Ganesh 
Prasad, 1907, A. W. N., 115. 

6 Evidence Act § 44, and see Rajib 


23 


Hemangini, 34 Calec., 83 [1906] (a case 
of minors) where authorities are 
collected. 

6 Mungal Pershad Dichit v. Grija 
Kant, 8 Calc., 51; L. R., 8 I. A., 
123 [1881]; Ram Kirpal v. Rup 
Kuari, 6 All., 269; L. R., 11 L A., 


37 [1883]; Beni Ram v. Nanhu Mal, — 
7 All., 102; L. R., 11 I. A., 181 [1884]. 
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they have accordingly been transferred to the second part 





H of this work.? 

it Agreements To the same topic belongs a subject which has given rise 
i mie to much confusion and difference of opinion in this 
i decrees. country. Where after a decree has been made the parties 


elect to come to an arrangement varying the ordinary 
course of execution, the question is whether the decree is to 
be treated as having been superseded so as to preclude the 
decree-holder from enforcing it. Cases frequently arise where 4 
a decree is by agreement altered as to the mode of. payment = 
or the interest payable, and in some instances such decrees 
have been acted upon by the parties and recognised by the 


A toe — coat be s y ey 
a A 


: n courts, so as to enlarge the period of limitation. 
! Applica- But the doctrine of changed situations has been applied to 
an Neh 'lS the parties in execution proceedings. The following cases 
Act. appear to be instances of such applications. a E 


H 
$ 
i 
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The Judicial Committee have held that it is not open to a 
judgment-debtor whose property is being sold in execution of a 
decree to lie by and afterwards take advantage of any mis- 
deseription of the property attached.* 

So where a judgment-debtor with full knowledge of execution 
proceedings and full opportunity to raise the objection that 

3 an occupancy holding was not transferable failed to do so, it is __ 
not competent to him to resist the title of the auction purchaser 
after confirmation of the sale.’ — 
- On the contrary, the fact that a judgment-debtor abstained __ 
from taking exception to the accuracy of a sale proclamation byi 
" has been held not to disentitle him to object afterwards, there 
being no undue delay.* The position here is that he has aa 
right tò have a just and true valuation, as near as may be „put 
E | upon his property, and a reasonably accurate pee RBCS given z 
Eor aE T S ia = 
Pe ne i In Bombay it has been held that proe in executior 1 = 
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are in invitum as against the judgment-debtor,' who is not 
estopped by any act or omission on his part from afterwards 
asserting his title. In Gurupadapa v. I rapa, the defendants 
omitted to set up their title to the property, and even ac- 
cepted the surplus sale-proceeds after the execution-sale. 
The court observed that it was not suggested ‘‘ that the 
defendants’ took any part in the execution-proceedings, or 
so stood by as to induce bidders to suppose they claimed no 
interest other than as representatives of the original judgment- 
debtor, or that their silence misled the bidders at the sale ; 
and as to the defendants having received the residue of the 
purchase-money from the Nazir after satisfaction of the judg- 
Hiei debt, that was after the purchase was completed.’’ 

‘And strangers to a suit are justified in believing that the 
court has done that which by the direction of the Code 
it ought to do’’—Malkajan v. Narhari Pandurang v. 
Krishnaji.* 

The effect of waiver on instalment decrees is considered 
in the important judgment of Jenkins, C. J., in Kashiram v. 

s Pandu.’ 

Although there is a failure to pay punctually under an The case of 
instalment decree, still the subsequent conduct of the parties sels 
may preclude ares of them from afterwards asserting that duced to 
payment was not regularly made, as where payment is tendered aa E 
and accepted after it has become due. In such a case one of ment late; 7 
the conditions being broken the decree-holder can never after- jedan eee See 
wards insist upon his complete rights in respect of that oada 
one condition. This view is not far, if at all, removed from from after- — A 
an application of the doctrine of estoppel, for it would be a ee p 
but an elaboration of it to say that, if each of the parties has a eee ae 
by his acts intentionally caused the other to believe that the become = aaa 
payment was a regular satisfaction of the obligation, and Paed.  — ; 
the parties have acted on that belief—neither can afterwards ; 


deny the regularity. 













1 Vasanji Haribhai v. Lala Akhu, 8 25 Bom., at p. 347 [1900]. 


- * 9 Bom., 285 (288) [1885]. $ 28 Bom. 125 [1903]. ie 
2 18 Bom., 558 [1890]. S 5 27 Bom., 1 Biles F. Bo “a 
i k: : = ne 
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This is not an evasion of the paramount duty to keep the — 
decrees of courts inviolate, but an application of Section 1 15 
of the Evidence Act. ag 


END OF PART I. 
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SECTION 1. The True Theory. 


Whereas an estoppel by representation is something per- Res Judicata 
sonal, estoppel by judgment is nob the act of the party but Pea 
of the tribunal which decided it. The true theory of the personal 
conclusiveness of judgments is that the order and peace of © ia 
society, the structure of our judiciary system, and the prin- 
ciples of our Government, are the true grounds why a judg- 
ment is conclusive.' 

In an appeal from Madras * where the former decision 

of a court adjudged to be without jurisdiction had been ‘ 


treated as res judicata against the claim of the plaintiff to 





1 Herman on Estoppel, p. 9. It should be remembered that the personal 
bars of Explanation IV and Order II, rule 2, are not accurately referable 
to judgments. 

2 Sri Vikrama Deo v. Gunapuram, 9 C. W.N., 257 [1904]. 








Legal rights 
are to be 
conserved 
consistently 
with public 
policy. 


Legal, right The rules relating to Appeals, and their restriction within 


principle of 
transit in 
rem 
judicatam. 





legal rights, and is thus made to govern where it ought to 


_ture of our judiciary system and the principles of our Gove Tm 


beyond the legitimate rights of appeal or review allow ved. 
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have his right decided by a court of competent jw sdic 
tion, the Judicial Committee discountenanced the view | i i 
such a matter of jurisdiction could be regarded as ““ 5 m ae 
technical quibble,’ or one to be decided according to * pas 
cal** expediency. 
The Lord Chancellor observed: ‘‘ The legal right te 
bring a suit, and to have it determined by the proper courti 
created for the purpose of determining such suits, Ce mot 
be barred by the considerations of policy or expediency wh ich 
are urged by the judgment under appeal.’’ oe 
The rules of Res Judicata are rules of Procedure < whic 
is but the machinery of the law after all—the ian nd 
means whereby law is administered and justice na 
It strangely departs from its proper office when in plac se 
facilitating, it is permitted to obstruct, and even extingui ish l 


subserve. ** 1 ang 
ales 
But there are cogent reasons connected with the Strut- 


ment in India why, what the Judicial Committee once des- 
cribed as a ‘‘shocking multiplication of actions’’® s houli 


be avoided. s Bo 


te 


certain limits, are referable to this principle, as also th je ru T ules 
of Limitation; but the subject under consideration 1 rel 
to the TR of a legal mght when it has, or ought tc 
been, adjudicated upon. The. leading principle is that i the 
stability of a decision already given is not to be imp perille 


law. In the same way it has generally been rece ne | 


— 


that a decree-holder is to obtain satisfaction of | hi is de 1 
by execution and not by another suit. To achieve this ent 


l Per Lord Penzance in Kendal v. Pirthi Singh, 24 All., at Bs 
v. Hamilton, L. R., 4 Ap. Cas., 504 29 I. A., 118 [1902] P P.O Bee 


[1879]. cited in Muhammad Askari cular case was de 


v. Radhe Ram, 22 All., 307 (320) Mr. Justice Pigot ‘fran tl 


{1900}. FE? as ‘“‘a carnival of 1 ar ton, 
2 Per Sir Ford North in Sri Gopal fogging, wasteful litigation, 
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attempts have been made to embody the principle in the- 
form of a code. 
SECTION 2. Codification. 


The object of codifying a particular branch of law is 
that on any point specifically dealt with, the law should 
thenceforth be ascertained by interpreting the language used 
in that enactment, instead of by searching the prior deci- 
sions. And the language of such an enactment must receive 
its natural meaning without any assumption that the inten- 
tion was to leave the law as it existed before unaltered.! It 
is not the province of a Judge to go outside the letter of an 
enactment according to its true construction.’ 

It should be remembered, however, that it is the duty of 
the law-giver to foresee only the most natural and ordinary 
events, so that without entering into detail he may establish 
rules common to all cases; and it is the duty of the Judges s 
to apply the law to the cases covered by the express sense, 
of the law or within its natural consequences.? This appears 
to be the key to the right construction of Codes which can 
very rarely anticipate what will actually happen, especially : 
in a country like India. ù 

The difficulty experienced in establishing rules common Practical 
to all cases is immense. On the one hand the intricacy of wares 
an Indian litigation, involving rights inseparable from the 
constitution of society in this country, may easily be over- 
looked until the Code comes to be applied. On the other l 
hand the structure of the judicial system, involving so many + 
grades or classes of courts, presents new problems at every 
turn. These difficulties can only be solved by the Judges | 
who have to apply the Code, and it would seem that a Code 
ought now to be regarded as more elastic than heretofore; — 
that narrow constructions and superficial contrasts are to 


1 Norendra Nath Sircar v. Kamal- 29 Cale., 715; 6 C. W. N., 828 [1902]. 
basini Dasi, 23 Cale., 563 [1896]; 8 See per Peacock, C. J., in Hurro 
Bank of England w. Vagliano, 1891, Chunder Roy v. Shoorodhonee Debia, — 
Ap. Cas. 107. 9 W. R., at p. 406, citing Domat’s 

-= 2 Gokul Mandan v. Pudmanund, Civil Laws, Chap. 12, Sec. 17, p- aay 


a 
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be avoided, that, in short, substance should be the thing ke ze ept 


in view. 
Codes not The criticism on all the codified provisions as tọ Res 
R Pi cata from 1859 onwards, has been upon the point of p i jor 
and exhaustiveness. It is not conceded that the s ubject 


has ever been dealt with specifically as a whole, though such 
may have been attempted. The statute of 1859 was des- 
cribed as imperfect and requiring to be supplemente ad by 
the general law.! Those of 1877 and 1882 have been § simi 
larly criticised, and that of 1908 is open to the same re ma ark, 
Thus it has been said that the rule is a reproduction S 
the general principles embodied in the Duchess of Kir yston 1'8 
case? and it has been laid down that it is not a precis > Te 
production of those principles, whatever may have i B he 

intention of the legislature. The opinion has been sti ated 
that the wording of the Code is in some respects faulty, a and 
that a literal construction will lead to many anom alies: 
- that, though the subject is dealt with more comprehen! sively 
in the Codes of 1877 and 1882 than in that of 1859, ; m 
Code is not exhaustive, and the law here is substantial the 
same as in England, 5 so that the decisions on the ld 
Codes are applicable tocases arising under the Code ol 
1882.4 Previously it had been said that in inter be 
the section we cannot ignore the fundamental prineipl ples 
the rule, unless, indeed, the words of the statute | clear 
contradict those principles, and that the section canne 
be applied quite literally.’ Again the view is held | a that tti 
j Code aims at enunciating the whole rule, and w this | | 
has been eee achieved.* But it is ae y om om 


1 Run Bahadur’s case, 121. A.,at atha, 26 Mad., Toa 770 70 [1902 2. 





p. 37, P. C. [1884]. 6 TO: 770. sa Fax! 
2 Muhammad v. Nabian, 8 Al., 1 Sitaram v. 4 a ae 
at P ae 334 [1886]. p 
gji v. Umedsingji, 6 8 Bholabhai v 
ee E R., at p. 103 [1904]. at p. Sl (1984). 
4 Rat Charan Ghose v. Kumud 9 Balkishan vV Ws 
Mohun, 25 Calc., at p. 577 [1898]. All., =e 158 a 


5 Ramaswami Aiyyar v. id lie 





` 
Ca 
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independently of the Code while setting themselves to try 


and apply the Code.! 


CODIFICATION. 5 


In Gokul’ Mandan v. Pudmanund * the Judicial Committee, The Privy _ 


while observing that the Code of 1882 upon the question o 
competence goes beyond that of 1877 and also beyond the 
law laid down in the Duchess of Kingston’s case, say :— 

‘* The essence of a Code is to be exhaustive on the matters 
in respect of which it declares the law, and it is not the pro- 
vince of a Judge to disregard or go outside the letter of the 
enactment according to its true construction.’’ 

And in Sheosagar v. Sitaram * their Lordships, speaking 
of the words ‘‘ heard and finally decided,’’ express their 
disapproval of doubt being thrown upon the meaning of an 
enactment ‘‘ which, in this part of it a` least, seems to be ex- 
pressed in tolerably clear language.’’ 


f Council Law. 


The Code, whether of 1877, 1882 or 1908. does not deal A new 
with the case of judgments in rem, or with the large and °P°*7« 


important class of proceedings in execution and the appli- 


cability thereto of the principles of finality, and is not to be 


regarded as rigid. It is wisely recognised, as the result of 
experience, that it is not possible to make a complete exposi- 
tion of a subject so complex within the limits of a section, 
and that crystallised definitions lead to difficulties.* In other 
words the principle of rigidity has been abandoned in favour 
of that of elasticity. It was impossible, in fact, to adhere to 
the former principle consistently with the recognition of the 
inherent jurisdiction of courts in matters of procedure.” 


1 See the reference in Gururaj- 


Hukum Chand Boid w. Pa SE 


ammah v. Venkata Krishnama, 24 
Mad., at p. 353 [1901]. 
2 29 Cale., 707 (715); 6 C. W. N., 


825 (828) [1902]. See Gomti v. Gudri, 


25 All., at p. 138 [1902]. 

3 24 Cale., at p. 626; 1C. W.N., 
at p. 300 ; 24 I. A., 50 [1897]. 

* See Report of Special Committee, 
Gazette of India, September 7, 1907, 
p- 187, referring to"Gokul Mandan’s 
cape cited above. 

See the authorities collected in 


Singh, 3C. L. J.. pp. 70-72 and 79-81; 
33 Cale., pp. 930-932, and pp. 940 


—942 [1905]. See also Rasik Lal — 


v. Bidhumukhi, 33 Calc., 1094; 4 C. 


L. J., 306 [1906]; Gurdes Singh v. 


Chandrikah, 5 C. L. J., at p. 620 
[1907]. See the observations of the 


Judicial Committeein Raja Pramada 

















v. Raja Ramani, 12 C. W. N., at Pes eas: yang 
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Elasticity in This inherent power of the courts is now recognised in | 

ammerke Section 151 of Act V of 1908, which provides that ‘‘ nothing — 
in this Code shall be deemed to limit or otherwise affect the y 
inherent power of the court to make such orders as may be 
necessary for the ends of justice or to prevent abuse of the 
process of the court." The principles of restitution, of power 
to amend, of power to enlarge time, are similarly recognised ~ 
(Sections 144, 148, 152, 153). ° i 





Section 3. The Accumulation and Conflict of Decisions. 


Case law. Res Judicata may be described as a wilderness of pa ti 


cular instances. Probably the subject has been more pro 

lifie in case law than any other, sofar as India is concerned. 

In part this is due, legitimately enough, to the natural ori 

sion of finality to proceedings in execution, and to the case of - 

mortgages which involved a procedure different to that n 

* ordinary civil suits. But although each case involves facts 

of its own, the actual ipsissima verba of Section 13 and its 

Explanations have come under discussion again and agai n; 

and it must be confessed that the law is not much plainer 

than it was before the days of Codes. This is mainly d a 

to the prominence given to rigid definitions, and to the faet. 

being perhaps overlooked that a decision is really an aut a 

i rity for what it decides, and no more. Thus it will be c ar 

| that in its application to the different classes of suits ] 

Judicata is capable of widely different meanings. View wed 

in this way the case of Guddappa v. Tirkappa ! which 1 = n id 

AAE to be in conflict with Ramaswami v. Vythinatha? is in n 

a a sense conflicting. The first is a case of a claim by 
iS vivorship followed by a claim as reversioners, the as 

of alternative titles. The second is a case of. two su sits 

redeem two different mortgages. The difference i 

_ ion consists in two different views as to the Privy a 
construction of a definition which was never ine od 

a a rigid definition. All through the cases the s am o troun 


1 25 oa. 180 pa 7, 
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occurs, and it is only to be alleviated by treating different 
classes of suits differently, and by having regard to the parti- 
cular facts of each case. 


Our Res Judicata provisions are derived mainly from Derivationof 


Livingston’s Code of Evidence for Louisiana. 
Fleet, writing in the year 1895, observes! upon certain pas- 
sages quoted by him from the work of the late Mr. Hukm 
Chand: ‘* They shew the trouble which an attempt to 
codify the rules of Res Judicata has made in India, and they 
may be useful to those who desire to codify the American 
law on the subject.’’? Elsewhere the learned author, speak- 
ing with reference to the provisions of the California Code, 
remarks: ‘‘It seems quite evident that the codifier did 
not have all the cases in view when he wrote that definition. 
Ib will need to be construed quite as much as the opinion 
in the Duchess of Kingston’s case.’ | 


Mr Vanoi oc 


The conflict of case law has continued since 1895, and has Apparent — 


been particularly acute with reference to the rule of bar by 
quasi Res Judicata, or as it is called in Explanation II (now 
IV) the rule of ‘* might and ought,’’? and with reference ta 
the competence of courts. That rulings should multiply was 

inevitable, seeing that the rules of finality apply to all sorts 

of litigation. American works on Res Judicata are anything 

but concise.* 

But the charge has been brought that, with reference to 
the Res Judicata provisions, it has been possible to string 
together a large number of conflicting decisions. This is 
superficially true, but it does not aid solution to dwell upon a 
conflict which is not so serious as the head notes make it 
out to be. It is in every way useful that cases should be 
reported as guides to other cases of the same nature. But — 





conflict 
rulings, 


1 Van Fleet, Former Adjudication, 
pp. 26, 27. 

2 Hukm Chand, Res Judicata, 
Sections 10-22. 

8 Van Fleet, Former Adjudica- 
tion, p. 10. a 

4 Commentaries on the Law of 


Estoppel and Res Judicata, by 


Henry M. Herman, 1886, Vol. I, 
extends to 700 pages ; Res Judicata, 
by Van Fleet, 1895, extends to 1,400 


pages. i 
5 Debate in Council, 13 March, 
1908. E peas 
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N 


the trouble is due to another cause. In the attempt = 3 
codify leading principles for the guidance of untrained — 
judges two things were forgotten. In the first place a rule Ss 
was sometimes framed arbitrarily without having regard to. 
a sufficient number of instances. In the second place, a 
rule which was never intended to take the place of a judi = 
cial mind, has been applied in its express sense rather than = 
according to its natural consequences. It was never intended 
that such a Code should be framed as wofild exclude the | $ 
inherent powers of the court to do justice, still less that i A : 
matters of procedure legal rights should be annihilated. — 
What was intended was that the wholesome principle of 
finality should be applied at the proper stage in each and ae 
every litigation. = 
In the present Code those principles which appear to be a 
fundamental are retained along with the provision which 
recognises the inherent jurisdiction of the courts. The 
main rules as to procedure are left to the administration of 
the High Courts. But it is conceived that the provisions of — 
Order II as to splitting causes are, by operation of Section 12 
of the Code, to be regarded as equally fundamental with the 
main rules as to Res Judicata contained in Section II. A 
It would be too much to say that the Code has passed out 
of the category of enactments which are considered by lay CA 
yers to be worthy of a scholarly commentary. To asse rt 2 
this would be to admit that the true function of a Code | is 
that of a finger-post indicating the right road. The true | 
use of Codes is surely to bring about rapidity of decision | ne 1 
finality in litigation, to recognise the expansiveness. oa og 
principles, to assist, and not paralyse, the judicial mind. 
SECTION 4. Construction. S as 

_ It is easy to state the ordinary rules of constructie on, - but 
the task really begins when the character of the © wo s uits 
ps to zbe considered. In construing the oa Code 


A 
~~: s p n itl 


ar ma -i 


X 3 pea Boi the Hon'ble Mr. Ismay” s observations dur 
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any variation of language is to be regarded as indicating 
change of intention,' and therefore significant. The pro- 
ceedings of the legislature are not to be examined as aids 
to construction ê; we have only to deal with the Act as 
printed and published. But the court is not to be oblivi- 
ous of the history of law and legislation,* or what may be 
described as the consideration of such external or histori- 
cal facts as may be necessary.” 

It is of course clear that judicial decisions on the former 
Codes are applicable to substantially identical provisions of 
the present Code where (as in the present case) the law is 
not considerably altered. [See Craies, Statute Law, 1907, 
p. 127]. The Code of 1908, so far as the Res Judicata provi- 
sions are concerned, is a re-enactment with few modifications. 
So far as it is re-enacted ipsissimis verbis the legislature 
must be considered to have adopted the construction which 
the courts have applied [Craies, p. 133]. 

When different language has been used, the presumption 
is that the alteration was intentional, but the language may 
be altered without intending to alter the meaning, or with - 
the object of making the meaning more clear [Craies, 
pp. 134, 135]. 

Reference may be made to the expositions of text-book 
writers upon the meaning of an obscure enactment. wae! | 
should have no difficulty,’’ said Jessel, M. R., in Re Warner’s 
Settled Estates, ‘‘ without the assistance of the text-writers; 
but it is very satisfactory to find that they have considered 
it independently in the same way.’ But it is extremely 
doubtful whether the views of American writers formed as 
to general principles of law, or upon decisions or statutes in 
that country, without any reference to Indian enactments, 
can be brought in aid. The opinion may be hazarded, 








1 Iibert, Legislative Methods and 783 [1906]. ‘ à 


Forms, p. 250. + See Holme v. Guy, 5 Ch. D., 901 
2 Administrator-General v. Prem [1877], per Jessel, M. R. 
Lal Mullick, 22 I. A., at 118 [1895]. 5 Gorham Case, 1852, Moore P. C., 


i Per Farwell, L. J., in R. v. West 462. , 
Riding County Council, 22 T. L.R., - § 17 Ch. D., 713 [1881]. 


~~ 


wy Pr 
- 


the unqualified rulings of the Judicial v. Hossain, 1 Mad., 1 [18 





10 GENERAL DOCTRINE. [PART II. ae 






















however, that, in proportion to the obscurity of the enact- i 


of writers like Bigelow, Herman, Van Fleet, or Bennett, the 
authority of whose writings is great. As to the authority — 
of the American case law, it appears to the writer that it 
should only, in very exceptional cases, be referred to. a ae 

As to the first ROE to be taken in interpreting the new Code, — a 


aghan contain the guiding rules; but it will be imme- 
diately apparent, in the present case, that the law is _ 
cally unaltered from what it was in 1877 and 1882. The 
decisions, therefore, firstly of the Judicial Committee and a 
secondly of the Indian High Courts, upon the main enact 
ment, will be at once available; and where no change 
in ihe Explanations has taken place the same rule wil = 
apply. F 

It may be suggested, however, that in construing the words 

‘ suit or issue °° in Section ll as applicable to a particular K 
case when any precedent? is quoted as an authority for or e 
against finality, it should first of all be seen, whether the ger 
nature of the suit, or of the issue, is the same or similar i Ed 
both cases. To illustrate this, the definition or rule of the : 
Code, as interpreted in a suit for maintenance by a Hindi @ : 
itor could have no bearing upon its application in the 
ee oe a aE to mecover damages for breach of a mercantile 
contract. Re 

It may be conceded that in the construction of this £ 
tute there is scope for much doubt, and so far as the pre 
law of India is concerned the observations of Mook 
in Kripa Sindhu v. Annada?’ are of weight ; but what i ‘nd 
the most importance to consider is the matter of substar 7 
and whether it has been pronounced upon or not. ae 


ing 
= 
a 

Pe 


- 


1 L. R., 1891, App. Cas., at pp. Committee unquestionably poss sensa 
144, 145. binding force upon all the cour 
- 2 Īt must never be forgotten that in this country, see Thu in ing É 


pA 8 35 Cale., at p. 55 [1907] 
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SECTION 5. 





GENERAL DOCTRINE. 11 


The Code itself. 


11. No court shall try any suit or issue in which the [§13.] 


matter, 
Res judicata. 


directly 
issue, has been directly and substantially 


and substantially in 


in issue in a former suit between the same parties, or between 
parties under whom they or any of them claim, litigating under 
the same title, in a court competent to try such subsequent 
suit or the suit in which such issue has been subsequently 
raised, and has been heard and finally decided by such 


court.! 


Explanation I.—The expression ‘‘ former suit” shall denote [New.] 


a suit which has been decided prior to the suit in question 
whether or not it was instituted prior thereto. 


* 


a 


Explanation II.—For the purposes of this section, the com- (New.] 


petence of a court shall be determined irrespective of any provi- 


sions as to a right of appeal from the decision of such court. 

Explanation II[I.—The matter above referred to must, in (Expl. 1.] 
the former suit, have been alleged by one party and either 
denied or admitted, expressly or impliedly, by the other. 

Explanation IV.—Any matter, which might and ought to [Expl. IL.) 


|! Act X of 1877, Section 13, was 
as follows: ‘‘ No court shall try 
any suit or issue in which the matter 
directly and substantially in issue 
has been heard and finally decided 
by a court of competent jurisdiction 
in a former suit between the same 
parties, or between parties under 
whom they or any of them claim, 
litigating under the same title.” 
(The Code of 1882 is the same in sub- 
stance, but the words ‘* directly and 
substantially in issue’”’ were inserted 
a second time with reference to the 
‘former suit.’] Section 11 of the Code 
of 1908 reproduces precisely that of 
1882 with the omission of the word 
“e jurisdiction. ” 
` Expl. I in the Code of 1908 is new. 
Expl. II is also new. 
Expl. I of 1877 practically corres- 


p 


e : p Pa N 
“1908. os 
3 








ponds to Expl. I of 1882 and Expl. 
ILI of the Code of 1908 (Section 11). 

Expl. II of 1877 corresponds to 
Expl. I of 1882 and Expl. IV of 
1908. 

Expl. III of 1877 corresponds to 
Expl. III of 1882 and Expl. V of 


Expl. IV of 1877 corresponds to __ aye et 
Expl. IV of 1882, but is omitted from = = = 
the Code of 1908. f 
Expl. V of 1877 corresponds to 
Expl. V of 1882 and Expl. VI of 
1908, but the words ‘ a public right 
or of a’ are inserted before the words _ 
‘a private right claimed incommon.”  — 
Expl. VI of 1877 corresponds to —— 
ray hg 1882, and is i rate. eee 









[Exol. ITT.] 


[Expl. V. 
[New. ] 
[§ 42.] 

« 
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have been made ground of defence or attack in such form 
suit, shall be deemed to have been a matter inl all b- 
stantially in issue in such suit. eer 

Explanation V.—Any relief claimed in the plain whieh 
is not expressly granted by the decree, shall, for the pur 
poses of this section, be deemed to have been refused. 

Explanation VI.—Where persons litigate bonâ fide in rs 
pect of a public right or of a private right claimed i ne 
mon for themselves and others, all persons imtere 
such right shall, for the purposes of this section, be deem ne fi 
to claim under the persons so litigating. E 


ib 
Temm 


12. Where a plaintiff is precluded by rules from insti tuti 
a further suit in respect of any pa an 
cause of action, he shall not be en E itled te 
institute a suit in respect of such cause of action in anus court t 
which this Code applies. os 


Bar to further suit. 


ORDER II. 


Frame of Suit. a 
Every suit shall, as far as practicable, be fra mi pe so a as 
to afford ground for final decision upi p 
the subjects in are. andi to pee 1 


further litigation concerning them. 


Frame of suit. 


m s nnn — 


1 Section 12 of the Code of 1908 is liberal system of cat Bee 


new. ~ was adopted. iii 
Act VIII of 1859 was originally Section 2 of Act ` 
intended for application in the ‘‘a somewhat impel Ta ot 


Ber. i 


courts not established by Royal sappien teil the 
Charter. In 1862 it was extended to (see Run Bahadur’: 

the courts in the Presidency Towns. at p. 37 (P. C.) ) [188 e 34) 
In that year the Supreme Courts that the Civil Courts shall n F ot 
and the Sudder Dewany Adawlut cognizance of any suit Drom 
Courts in the three Presidencies a cause of action which 
were abolished. The procedure of the been heard and de wer 


Pe. 


Supreme Courts was the English court of c competent j r 


procedure, modified by local enact- former suit, between 
ments, and there were two systems ties, or between pà 
of oe By Act Vill the more whom they claim. 
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2. (a) Every suit shall include the whole of the claim [§ 43.] 
which the plaintiff is entitled to make 
in respect of the cause of action; but 
a plaintiff may relinquish any portion of 
his claim in order to bring the suit within the jurisdiction of 
any court. 
(b) Where a plaintiff omits to sue in respect of, or intention- 
ally relinquishes, any portion of his claim, 
he shall not afterwards sue in respect . 
of the portion so omitted or relinquished. 
(c) A person entitled to more than one relief in respect of 
the same cause of action may sue for 
all or any of such reliefs ; but if he omits, 
except with the leave of the court, to 
sue for all such reliefs, he shall not afterwards sue for any 
relief so omitted. 
Explanation.—For the purposes of this rule an obligation, 
and a collateral security for its performance, and successive ú 
claims arising under the same obligation, shall be deemed 
respectively to constitute but one cause of action. | 


Suit to include the 
whole claim.” 


Relinquishment of 
part of claim. 


Omission to sue for 
one of several reliefs. 


Illustration. 


1 lets a house to B at a yearly rent of Rs. 1,200. The 
rent for the whole of the years 1905, 1906 and 1907 is due 
and unpaid. A sues B in 1908 only for the rent due for 
1906. A shall not afterwards sue B for the rent due tor Rite: 
1905 or 1907. ae 


3. (a) Save as otherwise provided, a plaintiff may unite i in 545; loons | ae 
Solel ox dh i the same suit several causes of action '™ $ oe. 
Bie oa "esot against the same defendant, or the same + a E 







defendants jointly; and any plaintiffs, < č 
having causes of action in which they are jointly interested e 
against the same defendant or the same defendants jointly, 
may unite such causes of action in the same suit. za A: 

(b) Where causes of action are united, the jurisdiction ces E 
of the court as ba the suit, shall Senin on i mown A 
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or value of the aggregate subject-matters at the date of in- 
stituting the suit. 


ass 


ait! 


p a oo a 
U” Ea TARIR etal ree 
k sK aa easy pak bos Yaw 


gT Aa 4. No cause of action shall, unless with the leave of the. 
2. 2 _ |. court, be joined with a suit for the re 


Only certain claims 
to be joined for re covery of immoveable property, except— 


covery of immoveable (a) claims for mesne profits or arrears 

Rises of rent in respect of the property 
claimed or any part thereof ; 

(b) claims for damages for breach of any*contract under 

which the property or any part thereof is held ; and 4 

(c) claims in which the relief sought is based on the same ke 

cause of action: 





Provided that nothing in this rule shall be deemed to prevent 
any party in a suit for foreclosure or redemption from asking 
to be put into possession of the mortgaged property. 





















| $44, Ruled; 5, No claim by or against an executor, administrator 
agate or heir, as such, shall be joined with 
Claims by or against claims by or against him personally, unless 
GA administrator the last-mentioned claims are alleged to 
arise with reference to the estate in respect 
of which the plaintiff or defendant sues or is sued as executor, 
administrator or heir, or are such as he was entitled to, or liable 

for, jointly with the deceased person whom he represents. 


45: cf.Or. 6. Where it ‘appears to the court that any causes of = 
i action joined in one suit cannot be con- 4 
r l. Power of court to Veniently tried or disposed of together, 
order separate trials. a 

the Court may order separate trials or 

make such other order as may be expedient. bgt 


- 
$$. 46, 47. 7. All objections on the ground of misjoinder a causes a 
: oj action shall be taken at the earliest possible — opportunity, — 
ee and in all cases before issues are settled, unless the grow d 
B of objection has subsequently arisen ; and any such “idee not 
ee so taken Shall be deemed to have been waived. he 


S k 
» “ > 
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SECTION 6. Rules founded on the English Cases. 


In 1873 the Judicial Committee observed that the second The general 
clause of the Code of 1859 by no means prevented the oper- os 
ation of the general law relating to Res Judicata as laid down 
by a series of cases with which the profession is familiar.! 

In 1882 the same learned Tribunal point out that the re- 
enactment of the rule of Res Judicata in the Code of 1877, 
appears to have been made with the intention of embodying 
in Sections 12 and 13 of that Code the law then in force in In- ‘ 
dia founded upon the English decisions instead of the imper- 
fect provision of Act VIII of 1859.” 

In 1892 in Kameshwar Pershad’s case * their Lordships 
refer to the guiding principle of substance which underlies 
all these enactments, the natural sense of a law which is to be 
interpreted so as to bring about finality without destroying 
legal rights. Their Lordships use these words :— 

‘< Neither should it be lost sight of that the Act of 1877 and 
the Act of 1882 were not introducing any new law, but were 
only putting into the form of a Code that which was the state of 
the law at the time. The state of the law at the time was, that 
persons should not be harassed by continuous litigation about 
the same subject-matter.’’ 

The principle of Res Judicata, as remarked by West, J., Leading 
in Shridhar Vinayak v. Narayan ‘Valad Babaji,* is ‘‘ simple °: 
in its statement but presents considerable difficulty in its 
application ’’ ; and in view of the conflict which has taken 
place in the Indian Courts with regard to the fundamental 
principles of the subject, it is necessary to present in a short 
form the leading cases upon which the doctrine has been 





Stokes (Anglo-Indian Codes, Vol. 
II, 392) are cited: ‘‘ The matter 
dealt with by Section 13 is a subject 


1 Soorjomonee Dayee v. Suddan- 
und, 12 B. L. R., 304 (315) [1873]. 
2 Misir Rughobardial’s case, 9 


Calc., 439 (445) [1882]. 


8 19 I. A., 238: 20 Calc., 79 [1892]. 


+ 11 Bom. H. C. R., 228 [1874]. 
See Vithilinga Pælayachi v. Vithi- 
linga Mudali, 15 Mad., 119 [1891], 
where the observations of Dr. Whitley 

* 


of which the importance ina country 
inhabited by a litigious population is 
only equalled by the difficulty of © 


dealing with it clearly concisely, and E EA an 2 
accurately in a legislative outs os, rr 


ment.” 
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Cause of 
action. 


Gregory v. 
Molesworth 
[1747]. 


The decree 
must be in 
effect a 
determina- 
tion of the 
points bet- 
ween the 
parties. 
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16 GENERAL DOCTRINE. [PART II. 
built up in England, and upon which our Codes have been 
framed ; lastly, the expression ‘‘ cause of action °’ will be 


defined and illustrated. 3 


In Soorjomonee Dayee v. Saddanund Mohapatter,' their 


Lordships of the Judicial Committee observed: ‘‘ The 
rule has probably never been better laid down thanina case 
—Gregory v. Molesworth*—in which Lord Hardwicke 
held that where a question was necessacily decided, in effect, 
though not in express terms, between parties to the suit, 
they could not raise the same question as between themselves 
in any other form, and that decision has been followed 
by a long course of decisions.’’ 

In Gregory v. Molesworth,’ it was pleaded in answer to a 
bill in Chancery that a former decree had been signed and 
enrolled relating to the same matter. The former decree 
was made on a bill brought by the plaintiff’s wife to have an 
account of her father’s personal estate, and claiming a fifth 
share. The decree directed an account to be taken, and 
expressely directed that certain stock should be sold and a 
one-fifth share reserved for the defendant when he attained the 
age of twenty-one. Lord Chancellor Hardwicke observed : 
‘¢ This is a very plain case, for it would be very mischievous 
if a new bill was allowed to be brought by the plaintiff here. 
This is a plea of a former decree made in a cause relevant to 
the same matter with the present bill. The question will be 
first, whether the decree is a determination of the points 
between the parties. As to this it is improper for the court 
to give a different judgment, because there would be two 
contradictory judgments appearing on the same records. . .. 
This is as full a determination against the plaintiff, as if a 
determination on the point that the plaintiff is not entitled. . .. 
I cannot presume that improper proofs were made in the 
former cause, but must take it for granted that proper ones 
were given, unless the enrolment of the decree was opened 
by a bill of review, and a plea to that bill disallowed ; there 


the court overrules the plea, and then the cause is opened — 





a a 





1 12 B. L: R., 304 (315) [1873]. 
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again, and can properly come at it if error appears on the 
face of it, but as it stands now the plea must be allowed.’’ 
In the Duchess of Kingston’s case ! the House of Lords Duchess of 


referred two questions for the opinion of the Judges : Firstly, Kingston’s ~ 


ease [1776]. 
as to whether a sentence of the Spiritual Court against a The sentence 


; å of an Eccle- 
marriage in a suit for jactitation of a marriage ? was con- siastical 


clusive evidence so as to prevent counsel for the Crown from pari a 
proving the marriage in an indictment for polygamy ; and titation of 
secondly, as to whether, admitting such evidence to be con- Soe 

clusive upon such indictment, counsel for the Crown could conclusive 


as to the 
be permitted to avoid the effect of such a sentence by prov- validity of 


ing it to have been obtained by fraud or collusion. The i a pecan 
first question was answered in the HERES and the second tion subse- 


l 
in the affirmative. aretefted 
oa ae against one 
The unanimous opinion of the Judges was delivered by of this DEA 


the Lord Chief Justice of the Court of Common Pleas, Sir for bigamy. 
William de Grey, in a judgment which has become histori- ~ 
cal with reference to the subject of Res Judicata. ‘‘ What — 


has been said at the bar,’ remarked Sir William de Grey, we 
‘ is certainly true, as a general principle, that a transaction ce 


between two parties, in judicial proceedings, ought not to be 


binding upon a third ; for it would be unjust to bind any per- eins 
son who could not be admitted to make a defence, or to 7 F 


examine witnesses, or to appeal from a judgment he might 


think erroneous ; and therefore the depositions of witnesses in AT ae 


another cause in proof of a fact, the verdict of a jury find- 
ing the fact, and the judgment of the court en uoa E, 














1 2 Sm. L. Ca., Llthed., 731 [1776]. deferidasth eani E Be 


2 “* Of matrimonial causes,’’ says a proof of the actual marriage, he or Oe ahh vee 





Blackstone (Commn., Vol. III, 92], she is enjoined perpetual silenco upon es Ri pee ; 


‘fone of the first and principal is that head ; which is the only R ci 
1, causa jactitationis matrimonii; the Ecclesiastical Courts can give ‘ei 
when one of the parties boasts or for this injury.’’ Since the institu- E 
gives out that he or she is married to tion of the Divorce Court by thè oe 

the other, whereby a common re- Matrimonial Causes Act of 1857 (20 — a 7 ee 

putation of their matrimony may and 21 Vict., c. 85, s. 6), these cases 
ensue. On this ground the party have been of very in é Oe Ute 
injured may libel the other in the owne an 
















$ x 2 | be admitted as evidence (though such sentence Bec inst » 




































18 GENERAL DOCTRINE. [PART TI. 
found, although evidence against the parties and those 
claiming under them, are not, in general, to be used to the 
prejudice of strangers. There are some exceptions to this — : 
general rule, but not being applicable to the present subject, 
it is unnecessary to state them. 


Leading ‘* From the variety of cases relative to judgments being 

sere given in evidence in civil suits, these two deductions seem to 

enunciated. follow as generally true : first, that the judgment of a court 

of concurrent jurisdiction, directly upon the point, is, as 

a plea, a bar, or as evidence, conclusive, between the same 

parties, upon the same matter, directly in question in another 

court ; secondly, that the judgment of a court of exclusive 

jurisdiction directly upon the point is, in like manner, con- 

elusive upon the same matter, between the same parties, 

coming incidentally in question in another court, for a differ- 

: ent purpose. But neither the judgment of a concurrent or 

exclusive jurisdiction is evidence of any matter which came _ 

collaterally in question, though within their jurisdiction, nor 

° of any matter incidentally cognisable, nor of any matter to 
be inferred by argument from the judgment.’’ 


Relations The Chief Justice of the Common Pleas then proceeded ton E 

Ecclesias- trace the relations between the Spiritual and the Temporal — si 

tical and Courts, and pointed out that where in civil causes the Tem- 

Courts. PoFal Courts found the question of marriage directly deter- 

Mined by the Ecclesiastical Courts they received the sen- 

_ tence, though not as a Plea, yet as proof of the fact; it 

— being an authority accredited in a judicial proceeding by a 

aie court of competent jurisdiction ; and cited various examples | 

in which the parties to the suits, or at least the parties eee 

whom the evidence was recorded, were parties to the sen- 

tence and had acquiesced in it; or claimed under those who a 

% were parties and acquiesced. In matters of crime, how- i 
ever, the rule was different because the parties were not e 

same, and the Ecclesiastical Courts had no judicial cogn = i 

ance in matters of crime. And even if a direct sentence 

upon the identical question in a matrimonial cause wero taj iO 


kA 





CHAP. I.] DUCHESS OF KINGSTON’S CASE. 19 


marriage had not the force of a final decision that there was 
none), yet a cause of jactitation was of a different nature, and 
the sentence there had only a negative and qualified effect, 
viz., ‘that the party has failed in his proof, and that the 
libellant is free from all matrimonial contract, as far as 
yet appears,’ thus allowing the marriage to be established 
by further proof in the same or any other cause. 
‘So that,’’ observed Sir William de Grey, ‘* admitting The sentence 


the sentence in its full extent and import, it only proves °Perated as 
evidence 
that it did not yet appear that they were married, and not only and not 


as conclu- 
that they were not married at all, and such sentence can be give proof, 


no proof of anything to be inferred by argument from it ; 
and therefore it is not to be inferred that there was no marriage 
at any time or place, because the court has not then suff- 
cient evidence to prove a marriage at a particular time and 
place. That sentence and this judgment may well stand » 
together, and both propositions be equally true: . . . But Conclusive 
if it was a direct and decisive sentence upon the point, and, Judgments 

> may be re- 
as it stands, to be admitted as conclusive evidence upon opened on 
the court, and not to be impeached from within, yet like ppb S ; 
all other acts of the highest judicial authority, it is impeach- 
able from without; although it is not permitted to show 
that the court was mistaken, it may be shewn that they 
were misled. Fraud is an extrinsic, collateral act, which 
vitiates the most solemn proceedings of Courts of Justice. 
Lord Coke says it avoids all judicial acts, ecclesiastical or 
temporal.’ 

Upon these considerations the J abies were of opinion 
that the sentence of the Ecclesiastical Court was not conclu- 
sive evidence, and that, even if it were conclusive, its effect l Za 
might be avoided by proving fraud or collusion. iT E N 

Some years later the case of Outram v. Morewood! was PEE a 
decided in the Queen’s Bench by Lord Ellenborough, C. J. T0 A ae SE 
The plaintiff brought an action of trespass against the defen- ae oe 
dant Morewood and his wife Ellen for carrying away coals 
out of his coal mine, to which the defendants pleaded a title — 





oy 


1 3 East., 346 [1803]. 
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derived from one Zouch to the defendant Ellen (the ia n 
Facta. dant Morewood claiming through his wife), and averred t 
the coals in question were under the lands of the former ow 
Zouch. To this plea the plaintiff replied, and relied by ` 
of estoppel upon a former verdict obtained by him in an aœ — 
tion of trespass brought by him against Ellen, she being she on | 
sole ; to which the wife pleaded, and derived title in the same — 
manner as now done by her and her husband, practically ` 
raising the same defence. In the former suit an issue was 
taken and found for the plaintiff and against the wife upon — 
the point whether the coal mines claimed by the plainti a 
were part and parcel of what passed under Zouch’s bargan 
and sale to the persons under whom the wife claimed. The 
question, therefore, arose whether the defendants, the pas- 


, band and wife, were estopped by the former verdict an 
lä judgment from averring contrary to the title there found 3 
agains: the wife. p 
Privy estop- ‘ The operation and effect of this finding,’’ said the Chief — 


eer miet Justice, ‘‘ if it operate at all as a conclusive bar, must t "3 
and jude by way of estoppel. If the wife were bound by this findin a 


f 
w 
+g 

do 












5 ment. 

i as an estoppel, and precluded from averring contrary O 

' what was then so found, the husband in respect of his pri ty, C= 
ones either in estate or in law would be equally bound according 
Pt o to what is said in Co. Lit. 352a! ... A recovery in any 
E. — 


TED one suit upon issue joined on matter of title is equally con- i 
proper clusive upon the subject-matter of such title; and a find- ‘i 
ing upon title in trespass not only operates as a bar to the 
ay future recovery of damages for a trespass founded on the same 
- i injury, but also operates by way of estoppel to any action 
Ge S for an injury to the same supposed right of possession. . . 
[Soe And it is not the recovery, but the matter alleged by t 
= party, and upon which the recovery proceeds, which c ai 

Eo tho aia ‘The ptes of itself in an action oft T a 


as a 
7S 
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es come in by act inlaw on th the P 
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is only a bar to the future recovery of damages for the same 
injury ; but the estoppel precludes parties and privies from 
contending to the contrary of that point or matter of fact 
which, having been once distinctly put in issue by them, or 
by those to whom they are privy in estate or law, has been, 
on such issue joined, solemnly found against them. .. . A 
judgment, therefore, in each species of action is final only 
for its own proper purpose and object, and no further ... 
Each species of judgment is equally conclusive upon its own 
subject-matter by way of bar to future litigation for the 
thing thereby decided.” 
After examining the authorities! the Chief Justice oame Principle of 
to the conclusion that an allegation on record, upon which peti ns 
issue has been once taken and found, is between the parties reference to 
taking it and their privies, conclusive, according to the find- seat 
ing thereof, so as to estop the parties respectively from again ie he 
litigating that fact once so tried and found, and observed the decision. 
in conclusion : ‘‘ None of the cases, therefore, cited on the 
part of the plaintiff, negative the conclusiveness ofa verdict 
found on any precise point once put in issue between the 
same parties or their privies. The cases adverted to by : 
Lord Holt? together with the other authorities on the 
subject: of protestation and estoppel cited from Bro. Abr. 
Protestation, pl. 9; Fitzherbert Estoppel, pl. 20, are, in 
our opinion, as well as upon the reason and convenience of 
the thing, and the analogy to the rules of law in other cases, 
decisive, that the husband and wife, the defendants in this 
case, are estopped by the former verdict and judgment on 
the same point in the action of trespass, to which the wife 
was a party, from averring that the coal mines now in ques- - 
tion are parcel of the coal mines bargained and sold by Sir 
John puehs and consequently that the plaintiff ought to 
recover.’ 








1 See Ferrer’s case, 6 Co. Rp., 7; Cro. Eliz., 668 [1598]; Ineledon C>" 342-18: a 
v. Burgess, 1 Show., 27; Comb., 166; Carthew, 65 [1688]. y E a) eae 
< Inoledon S: Burgess, ubi supra: / 2 8D rr 






























val 
RE. 





ETER 


22 GENERAL DOCTRINE. [pant m. E 
with great force and lucidity by Vice-Chancellor Knight E 
Bruce in the case of Barrs v. Jackson,' and his opinion, — E 
though reversed by the Court of Appeal upon the precise za 

point determined, has always been regarded as the founda- 
tion of the modern rules of Res Judicata. A 
» Pacts, One Harriet Smith having died unmarried and intestate in ER 
1839, an administration suit was instituted in the Preroga- ; 
tive Court of Canterbury, in which suit Jackson claimed ` 
as second cousin to Miss Smith and her next-of-kin, and Mrs. a 
Barrs claimed as the niece and next-of-kin of Miss Smith. eee 
In 1849 the Court decided in favour of Jackson, and de 
ereed letters of administration ‘to him as the lawful seeond 
cousin and next-of-kin of the deceased. In 1841 Mrs. Barrs — 
and her husband filed a bill in Chancery claiming as next- 
of-kin the residuary estate of the intestate. am 
The defendant Jackson relied on the proceedings in the — 
Ecclesiastical Court, and contended that the sole question — 
in issue in the present suit had already been decided in his — 
favour, the former decision being conclusive. The vic 
Chancellor did not consider the sentence of the Prerogative i 
Court conclusive, and directed an issue to be tried whether, Es 
at the time of the death of Miss Smith, the plaintiff, a 
Barrs, was her sole next-of-kin. pe 
Lord Lyndhurst, L. C., however, in the Court of Appell 
upon the authority of a case of Bouchier v. Taylor,? decided 
by the House of Lords in 1776, in which the circumstances - $ 
were exactly similar, supported by the previous decisions 
of Lord Hardwicke in Thomas v. Ketteriche and of Lor d 

















1 1Y. & C., 585; 1 Phillips, 528 distribution, yet the fact had ee i 
[1842—1845]. issue between the parties and was 
24 B. P. C., 708; Hargraves finally decided between theng n a 
Law Tracts, 473 [1776]. The deci- court of concurrent juri sdict ion. 
sion = a v. Taylor, which This is also the ground upon ¥ hich 
month | ious to the the ‘decision of the Court of ` AY ppeal 

3 p af tho Jaan in the Duh te Barrs v. Jackson proceeds. 
wgston ted upon the 81 eat tel Pe ki rhere 
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Holt in Blackham’s case.) and distinguishing the Duchess 
of Kingston’s case? held that the sentence of the Ecclesias- 
tical Court in a suit of administration, upon the question 
as to which of the parties was next-of-kin to an intestate, 
was conclusive upon that question in a suit in another court 
between the same parties for distribution. 
The Vice-Chancellor, however, had considered the cases Knight 
of Bouchier v. Taylor °’ a Thomas v. Ketteriche* distinguish- Bruce, V. O. 
able, and preferred to ‘‘ incur the charge of differing from 
the high and venerable authority of Lord Hardwicke and 
Lord Mansfield °? ; holding that, the only question of fact 
being whether Robert James Smith, the father of Mrs. 
Barrs, was legitimate or not, an enquiry was proper—‘‘ the 
present state of the evidence being in a condition of con- 
siderable obscurity and doubt, it being admitted that the 
plaintiffs had more evidence than was before the Spiritual 
Court.’ The Vice-Chancellor’s exposition of the principles 
of the Civil Law upon the subject of Res Judicata, connect- 
ing those principles with the previous decisions of the Eng- 
lish Courts, has always been considered unequalled for its + 
lucidity and soundness. The passages are rendered into 
English in the notes. 


‘< With the rule of the Civil Law,” 


said Knight Bruce, Exposition 
of the doc- _ 
~~ triries of the 

had never been put in issue before Civil Law. | 
the Ecclesiastical Court, and that its ` ae 
judgment was not conclusive as to ene 
matters collaterally in issue or 2 Regis 

merely to be inferred by argument. 





must be bound, otherwise the two 
courts would come upon the same 
facts and circumstances to contradic- 
tory conclusions °’; since a suit 
for distribution might have been 


instituted in the Ecclesiastical Court, 
both courts having concurrent juris- 
diction with respect to distribution. 
1 1 Salk., 291 [1711]. The plain- 
tiff stated that he had married Jane 
Blackham shortly before her death, 
and claimed her goods. The de- 
fendant set up that administration 
had been granted to him, and urged 
that it could never have been granted 
except on the supposition that no 
such marriage had ever taken place. 


Lord Holt held that the question 


w 


2 2 Sm. L. Ca., llth Ed.. 731 ; 20, 
How’s State Trials [1776], upon 
the ground that there the two proceed- 
ings were between different parties, 
and the decision of a question raised 
between Mr. Harvey and the Duch- 
ess of Kingston could not be con- 
clusive in another proceeding be- 
tween the Duchess of Kingston and 
the Crown. 

3 4 B. P. C., 708 ; Hargrave’s Law 
Tracts, 473 [1776]. 


+ 1 Ves. Sr., 333 0749, fase 
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pian says: 
England generally agrees. 


‘rightly understood, w 
‘Res judicata pro ve 
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hich, 
ritate accipitur, 


in the language of Ul- 
1 the Law of 


The sound reason of the rules 


can searcely be better expressed than it is by Paulus, in the 


Digest, thus: 


amque judicati finem sufficere, 


aliter modus litium multiplicatus summam atque inexplicabi- 


lem faciat difficultatem : maxime 


* Singulis controversiis singulas actiones, un- 


probabili ratione placuit ; ne 


si diversa pronunciarentur.”* 


‘* Other passages in the same division of the Digest are 


to this effect: 


Thus Ulpian says : 


* Et generaliter (ut Julia- 


nus definit) exceptio rei judicatae obstat, quoties inter easdem 
personas eadem quaestio revocatur, vel alio genere judicii. ’”’ 


‘* Paulus says : 


inspiciendum est an idem corpus sit.* 


causa petendi, et eadem conditio 
concurrunt, alia res est.”® 
de possessione, 
tionem ; quoniam in interdicto 


vertitur.’ 


‘ And Neratius, ‘Cum de hoc, an eadem res est, quaeritur, 


haec spectanda sunt : 
proxima actionis: nec jam 


personae ; 


causam actionis competere sibi 





1 ** A matter once decided is to 
be taken as true.’’ 

2 Dig. Lib. 44, Tit. 2, s. 6. ‘* That 
for each matter in controversy there 
should be one cause of action, and 
that there should be an end of liti- 
gation, is only reasonable; otherwise, 
if there were a multiplicity of suits 
very great difficulties would arise, 
especially if the decisions happened 
to be contradictory.’”’ 

8 Section 7: ‘* Generally speaking 
(as laid down by Julianus), the plea 
of res judicata is available when- 
ever the same question is raised 
between the same parties, even in 
snits of a different nature. 

# Section 12: ‘‘ If ‘the question 

> 


~- > 





And a 
postea in rem agens non repellitur per excep- 


interest, 


‘Cum quaeritur, hac exceptio noceat necne ? 


Et an eadem 


personarum ; quæ nisi omnia 
gain: ‘ Si quis interdicto egerit 


possessio, in actio proprietas 


id ipsum de quo agitur ; causa E 
qua ratione quis eam 
existimâsset ; perinde ac si 


be asked, * does this plea work in- 
justice or not,’ it is necessary to ses -2 
if the matter is the same.’ Ta 
- 5 Section 14: ‘é And whether the = oe 
relief claimed is the same, and the 
position which the parties occupy © 
the same. Unless all these are 
identical the matter is of a different _ 
nature.’ ed 
6 Ib. : ‘‘ If anyone claim — 


sion by means of an interdict, and Fin 
afterwards go against the thing b 
action, he is not estopped by the 
plea, for in the interdict the wa 
question of possession is adj 
upon, whereas in the action it is S B-E 
proprietorship of be ee -o 
being tried.’”’ =e 
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quis, postea quam contra eum judicatum esset, nova instru- 
menta causae suae repperisset.’”! 

“ Voet, in his commentary on this title, says: ‘ Non aliter 
tamen Rute exceptioni locus est, quam si lis terminata denuo 
moveatur inter easdem personas, de eddem, etc., et ex eadem 
petendi causéd ; sic ut, uno ex his tribus deficiente, cesset. 
Eadem res intelligitur quotiens apud judicem posteriorem id 
quaeritur quod apud priorem quaesitum est. Eadem 
petendi causa est etiam, licet non eâdem agatur actione, sed 
alio judicii genere eadem quaestio ventiletur ; cum eandem 
causam non tam actio faciat, quam potius origo petitionis, etc.”* 

‘* Vinnius, in a note to the 13th title of the 4th book of 
the Institutes, upon the words ‘ per exceptionem rei judi- 
catae, says: * Quae ita agenti obstat, si eadem quaestio inter 
eosdem revocetur, id est, si omnia sint eadem, idem corpus, 
eadam quantitas, idem jus, eadem causa petendi, eadem con- 
ditio personarum °°; and other commentators express them 
selves to a similar effect.’ 

The Vice-Chancellor then continued : 
I think reasonably, whether having regard to the different 
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‘‘ It may be doubted, The objects 


and purposes- 
of the two 


objects and purposes of the two suits, if+the present point suits are to — 


were to be tried by the language of the Digest, or of the prin- to 


ne eS 


l Section 27: ‘‘ If the question matter is the same when the same 


be oe 


be asked whether the matter in 
issue is the same, the following 
matters have to be looked to: parties; 
the subject-matter of the suit; and 
the cause of action. For it makes 
no difference what reasons a man 
may have for thinking he has a cause 
of action, as for instance whether, 


after there has been a binding de- 


cision against him, he has found new 
material for re-litigating his claim.”* 

2 ** This plea is allowed when a suit 
finally decided is sought to be re- 
opened between the same parties con- 
cerning the same subject-matter and 
upon thesame cause of action. When 
one of these three requisites is want- 
ing. the plea fails. The subject- 

et een R oa 


tical, but another method- of pro- 


issue is sought to be tried which 















has been already decided. use DE: 
of action will be the same, although ee 
the form of action may not be iden  — — 


cedure may have been adopted for 
the trial of the same question ; f 

it is not so much the frame of the 
suit as the right to sue which creates — 
the cause of action.’’ 

3 “* This plea is available as an 
estoppel if the same question sub- 
stantially is revived between the : 
same parties, that isto say, if the 
subject-matter, the quantity, — the bas 
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cipal commentators upon it (including Voet), the illegitim- 
acy of Robert James Smith could be held res judicata so 
as to expose the demand in the present suit to that excep- 
tion. The law of England must, however, govern in this 
case `°; and proceeded to examine the authorities above 
cited, remarking :— 
A judgment ‘‘If the law as derived from these and other authentic 
ipren sources, is, as I apprehend it to be, that generally the judg- 
ed ag and ment, neither of a concurrent nor of an exclusive jurisdic- 
tion, is (whether receivable or not receivable) conclusive 
evidence of any matter which came collaterally in question 
before it, though within the jurisdiction, or of any matter 
incidentally cognizable, or of any matter to be inferred by 
argument from the judgment; and that a judgment is final 
only for its proper purpose and object; it may be thought 
difficult to say why the sentence in the present case ought, 
upon the present question, to be deemed conclusive.’’ 
Commentary The learned Judge upon the case of Outram v. Morewood! 
upon Out- observed: ‘‘ Lord Ellenborough certainly decided most 


ram v. More- . : ; 
wood. The accurately with reference to the pleading in that action at 


ie alles Common Law, that an allegation on record, upon which 
hes ecg issue has been once taken and found, is, between the parties 
defeated. taking it, conclusive according to the finding thereof, so as 
to estop them respectively from litigating that fact once so 
tried and found. .... But it is, I think, to be collected, 
that the rule against re-agitating matter adjudicated is 
subject generally to this restriction—that however essential 
the establishment of particular facts may be to the soundness 
of a judicial decision, however it may proceed on them as 
established, and however binding and conclusive the decision 


may, as to its immediate and direct object, be, those facts 


are not at all necessarily established conclusively between __ 


the parties, and that either of them may again litigate them 


for any other purpose as to which they may come in question, © A i 





1 3 East., 346 [1803]. 
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its direct object. This limitation to the rule appears to me, 
generally speaking, to be consistent with reason and con- 
venience and not opposed to authority.’’ 

These observations are of great value in dealing with the Difficulties 
practical difficulties which arise in the application of the rules aes ans 
of Res Judicata ; and the observations of Bowen, L. J.,in the 
case of Brunsden v. Humphrey! may be cited as shewing 
what these difficulties are. 

The plaintiff brought an action in the County Court and Brunsden v. 
recovered damages from the defendant for injury to his cab TOEA 
occasioned by the negligence of the defendant’s servant. 

The plaintiff afterwards brought an action in the High Court 

of Justice against the defendant, claiming damages for per- 

sonal injury sustained by him through the same negligence. 

The jury found for the plaintiff, with £350 damages, for a 
which judgment was entered. Upon a rule for a new trial, $ 
Pollock, B., and Lopes, J., held that the judgment in the 
first action was a bar to the subsequent proceedings, inas- 
much as damages for the personal injuries might have been 
claimed and recovered in the first action. The Court of 
Appeal, however (Brett, M. R., and Bowen, L. J., Lord 
Coleridge, C. J., dissenting) held that damage to ‘goods 
and injury to person, although they may have been occa- 
sioned by one and the same wrongful act, are infringements 
of different rights, and give rise to separate causes of action, 
and that the action in the High Court was therefore main- ioe 
tainable. ; ees a < 

‘* The rule of the ancient Common Law,’’ observed Samet The diffi 
L. J.,? “is that where one is barred in any action, real ty ishow 

the causes 
or personal, by judgment, demurrer, confession or verdict, in the two _ w i 
he is barred as to that or the like action of the like nature cuitetaneiieae has 
for the same thing for ever. ‘It has been well said,” says ica a 
Lord Coke in a note to Ferrer’s case,’ ‘ interest _republicae tion o the 4 | 
rule d 











matter 
ILR, 11 Q. B.D... 712; LL. R., 886}; MacDougall v. Knight, L. § mabe Pos 
14 Q. B. D., 141,[1884]. See Serrao R.,25Q.B.D.,1(7)[1890}, . “7 e $ 

v. Noel, L. R., 15 Q. B. D., 549 2 L.R., 14Q. B. D., 141 (1 
3 6 Coke, 9a. À 
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ut sit finis litium, otherwise, great oppression might 
be done under colour and pretence of law’ (see also 
Sparry’s case!; Higgens’s case*; Year Book 12, Edward 
IV, p. 13, 10)... The principle is frequently stated in 
the form of another legal proverb. Nemo debet bis vexari 
pro eddem causa. It is a well settled rule of law that damages 
resulting from one and the same cause of action must be 
assessed and recovered once for all. Phe difficulty in each 
case arises upon the application of this rule, how far 1s the 
cause which is being litigated afresh the same cause in sub- 
stance with that which has been the subject of the previous suit. 
‘The principal consideration,’ says DeGrey, C. J., in Hit 
chin v. Campbell,’ * is whether it be precisely the same cause 
of action in both, appearing by proper averments in a plea, 
or by proper facts stated in a special verdict, or a special 
ease.” ‘ And one great criterion,’ he adds, ‘ of this identity, 
is that the same evidence will maintain both actions.’ See 
per Lord Eldon in’ Martin v. Kennedy.* ‘ The question,’ 
says Grose, J., in Seddon v. Tutop,° ‘ is not whether the sum 
demanded might have been recovered in the former action, 
the only enquiry is whether the same cause of action has 
been litigated and considered in the former action.’ Accord- 
ingly ‘though a declaration contain counts under which 
the plaintiff's whole claim might have been recovered, yet 
if no attempt was made to give evidence upon some of the 
claims, they might have been recovered in another action,’ 


Thorpe v. Cooper." It is evident, therefore, that the applica- 


tion of the rule depends, not upon any technical consideration 
of the identity of forms of action, but upon matter of substance.’ 


SECTION 7. Cause of Action defined and illustrated. 


It is important to trace the meaning and bearing of this >" 
expression at different times and under different Codes. It 








1 5 Coke, 6la. referred to. 

2 6 Coke, 45a; Hudson v. Lee, 4 3 2 W. Bl., 827 [1772]. 
Coke, 43a ; Bird v. Randall, 3 Burr., 4 2 Bos. & Pul., 71 [1800]. 
1345 [1762]; and Phillips v. Berry- 5 6 T. R., 607 [1796]. ra 
man, 3 Doug., 287 [1783], were also 6 5 Bing., 129 [1828]. 
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has always been of importance, and was not always used 
in the same sense. But it has always had reference to the 
real matters in controversy. 
The expression ‘‘ cause of action ”’ has been frequently Cause of 


action de- 


defined by the Judicial Committee of the Privy Council, Sned Be 
with reference both to the Code of 1859 and the subsequent Jad 


the 


ommittee. 


enactments. In Soorjomonee Dayee v. Suddanund Moha- 

patter,' their Lordships observed that the expression is to 
be construed with reference rather to the substance than to 
the form of the action, so as not to prevent the operation of 
the general rule founded on the maxim: ‘ Nemo debet bis 
vexari’ ; and in Krishna Behari Roy v. Brojeswari Chow- 
dhranee? the Judicial Committee remarked with reference 
to Section 2 of Act VIII of 1859: ‘* The expression ‘ cause 
of action > cannot be taken in its literal and most restricted 
sense, but however that may be, by the general law where a 
material issue has been tried and determined between the 
same parties in a proper suit and in a competent court as to 
the status of one of them in relation to the other, it cannot 
be tried again in another suit between them.’* <A few years 
later in Rajah of Pittapur v. Sri Rajah Row Buchi Sittaya 
Garu, a case under Act X of 1877, their Lordships quoted 
the above remarks, observing: “‘ That Act (the Code of 
1859) is not so extensive as the Act of 1877, because it merely 
declares that a second trial shall not take place upon a cause 
of action which has already been decided.’’ And in Rajah 
of Pittapur v. Sri Rajah Venkata Mahipati Surya, with 
reference to Section 7 of Act VIII of 1859,5 which corres- 
ponds with Section 43 of the present Code, Sir Barnes Pea- 
cock observed: ‘‘ That section does not say that every 






suit shall include every cause of action or every claim which a ” od. | 












the party has, but ‘ every suit shall include the whole of the 
claim arising out of the cause of action, —meaning the 
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1 12 B. L.R., 315 [1873]. ‘t Every suit shall include ‘the hee 
2 L. R., 2 I. AY, 285 [1875]. ioe of the claim which the p laintiff — ae TA 
8 L. R., 12 I. A., 20 [1884]. is entitled to make in respect S the 
$121. A., 119,[1885]. ~ cause of action ser A oi ee 
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cause of action for which the suit is brought ’’ ;—and cited 
with approval the rule laid down in Moonshee Buzloor Ru- 
heem v. Shumsoonnissa Begum.' ‘‘ Their Lordships think 
that the correct test is whether the claim in the new suit 
is in fact founded on a cause of action distinct from that 
which was the foundation of the former suit.’’ And the 
above remarks were again quoted by their Lordships in 
Amanat Bibi v. Imdad Husain.’ 

A more searching definition is to be found in the case of 
Mussamut Chand Kour v. Partab Singh. ‘‘ The cause of 
action,’ said Lord Watson in delivering the judgment of the 
Judicial Committee, ‘“ has no relation whatever to the defence 
which may be set up, nor does it depend upon the character 
of the relief prayed for by the plaintiff. It refers entirely to 
the grounds set forth in the plaint as the cause of action, 
or, in other words, to the media upon which the plar 
asks the court to arrive at a conclusion in his favour.’ 

This definition, itis submitted, affirms in substance, though 
not expressly, the view taken by West, J., in the 
Bombay cases of Haji Hasam Ibrahim v. Mancharam Kalian- 
das,* and Shridar Vinayak v. Narayan Valad Babaji’ 
The facts in the two suits must be connected, so that, had 
the plaintiff's whole case been brought forward before, it 
would have been conclusively determined upon the same 
investigation. To use the words quoted by West, J., in 
the later case : ‘f A cause of action is to be regarded as the 
same if it rests upon facts which are integrally connected with 
those upon which a right and an infringement of a right 
have already been once asserted.’’ In order to raise the 
bar of res judicata, the matter at issue in the two suits must 
have originated in the same transaction giving rise to the 
same alleged right in the plaintiff, and creating the same 
alleged duty on the part of the defendant. In other words, 


res judicata depends upon matter of substance. t 
z 
1 11 M. I. A., 605 [1867]. 3 L. R., 15 I. A., 157 (158) s88}. 
2L. R., 15 1. A., 111 [1888]. $ 3 Bom., 137 [1878]. 


6 11 Bom. H. C., 224 [1874]. x aie 
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** Cause of action °’ was defined in Read v. Brown! by Read v. 
Esher, M. R., as ‘‘ every fact which it would be necessary read 
for the plaintiff to prove if traversed in order to support his 
right to the judgment of the court. It does not comprise 
every piece of evidence which is necessary to prove each fact, 
but every fact which is necessary to be proved. It has been 
suggested that this definition is too broad, but I cannot 
assent to this.’’?! Fry, L. J., added: ‘‘ Everything which, 
if not proved, gives the defendant an immediate right to 
judgment, must be part of the cause of action.’’? And Lopes, 

L. J., agreed, observing: ‘* It includes every fact which it 
would be necessary to prove in order to enable a plaintiff to 
sustain his action.’”® 

The problem arising in each case must be what were the What mat- 
real matters in controversy in the two causes,* and are they ‘ts are and 


i i what mat- 

in substance identical ? baie ele 
‘| - e P 5 r tr 
Some of the earlier definitions are of a more restricted pea pa 


character but what really is clear is that cause of action 
was used in different senses in different parts of the Code, 
and is apparently used in the widest possible sense in the 
Code of 1908. 
In the wider or more elastic and comprehensive sense The right3 
‘cause of action’ means the entire set of facts that give rise to 418 ~ 


- à ; Ete ; infringe- 
the enforceable claim, that is, the right and its infringement. ment. 





IL. R., 22 Q. B. D., at p. 131 ban Das v. Bhagwan, 1 B. L. R., at 
[1888] following Cook v. Gill, L. R., p- 110 [1871]. In Jibunti v. Shib 
8 C. P., 107 [1873]. Nath, 8 Calc., at p. 822 [1882] White, , 
2 Ib., at p. 132. J., speaks of the cause of action as 
3 Ib., atp. 133. See Sheo Prasad consisting of the circumstances and è 
v. Lalit Kuar, 18 All., at p. 405 [1896] facts which are alleged by the plain- y 
and cases there cited. tiff to exist, and which, if proved, 
4 See Amriteswari v. Secretary of will entitle him to the relief or to 
State, 24 Calc., at pp. 519, 520 [1897]. some part of the relief prayed for, 
5 In De Souza v. Coles, 3 Mad. and is to be sought for within the 
H. C. R., at p. 406 [1868], Holloway, four corners of the plaint.” In 
J., says: ‘‘ It may have either the Horamoni v. Hart Churn, 22 Calec., + 


t% te, 


restricted sense of immediate oc atp. 840 [1895], the two senses are : | za SA 
casion of the action or the wider clearly indicated. The matter is ae 
sense of necessafy conditions of its further discussed in the argument a a 


maintenance [see the whole passage]. in Aldridge v. Barrow, 11 C. W. N., sa F: A p 
See Phear J.’s observations in Haiji- 680 [1907], especially at p. 688. — zi 


Ti ra 


-_ Sees te 


se 





The infringe- 


ment alone. 


t* Transac- 
tion `°’ sub- 
stituted in 
the case of 
joinder of 
plaintiffs. 


Splitting 
causes and 
joining 
causes. 


with New 
Code. 


Parties to 
suits. 


Wider sense 


- 





ETSY 
CENTRAL LIBRARY 


GENERAL DOCTRINE. 


32 [PART II. 


In its limited sense it means the facts including the in- 
fringement of the right, but not necessarily also those con- 
stituting the right itself. í 

It is probably correct to say that in Section 26 of the 1882 
Code [Order I, rr. 1, 4 (a) of 1908] the restricted sense was in- 
tended, butin the new Code the expression ‘‘ transaction ” 
is substituted, thereby eeina that the wider meaning is 
to prevail, and ‘‘ cause of action `°’ is dropped. 

In Section 45 of the 1882 Code (Order II, rr. 3, 6) the wider 
sense is intended, and the expression ‘‘ cause of action °’ is 
retained. The same wider meaning is to be attributed to 
the expression in all the provisions relating to the frame of 
the suit (Order II). The expression is cut out of Order I,r. 9, 
which corresponds to Section 31 of the Code of 1882, so as 
to emphasize the fact that the court has to ascertain and 
deal with the real matter in controversy. 

Section 20 of the new Code (corresponding with section 17 
of the former Code) by incorporating the Charter words 
“ wholly or in part °’ indicates the wider sense. San 

It would appear, therefore, that throughout the Code of 
1908 ‘* cause of action’’ in accordance with the definition 
in Read v. Brown and the majority of the authoritative des- 
criptions, means the bundle of rights plus the infringement. 

‘< All persons may °?’ now ‘‘ be joined in one suit as plain- 
tiffs in whom any right to relief in respect of or arising out of 
the same act or transaction, or series of acts or transactions, 18 — a 
alleged to exist, whether jointly, severally, or inthe alterna- __ 
tive, where if such persons brought separate suits any common a 
question of law or fact would arise.’’ ‘* And all persons may k 
be joined as defendants against whom the right to relief in koy 
respect of, or arising out of, the same act or transactions or 
series of acts or transactions is alleged to exist.’’ ‘‘ It sha a 
not be necessary that every defendant shall be interested as t E 
all the pe: claimed in any suit aganti him.”’ 7 












in to ae inferred from the fact that rights to relief, a t s 


in character, arise out of the same transaction. 
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ment is an independent one in each case as will appear from 
the two following examples, one of contract and the other of 
tort. s 

In Smurthwaite v. Hannay! where a number of shippers A case of 
and consignees joined together in one action against the °°™'"#°* 
shipowners, claiming damages for non-delivery of the num- 
ber of bales specified in their bills-of-lading respectively, the 
House of Lords held that the causes of action were separate 
and could not be joined under the English Orders XVI and 
XVIII or otherwise.” 

So in Peninsular & Oriental S.S. Co. v. Tsune Kijima? A case of 
sixty-two different persons having sued together for damages *°™*- 
arising out of a maritime collision, each of the plaintiffs or 
groups of plaintiffs claiming under Lord Campbell’s Act in res- 
pect of some one of the drowned seamen. The Privy Council, 
on the authority of the last-mentioned case, held that the 
suit was not maintainable. 

Under the new Order I the above suits would clearly be Election. 
maintainable, or the court would put the plaintiffs to elec- 
tion, as was recently done in Aldridge v. Barrow.* 

But the fact that a plaintiffs’ title was acquired by auc- Concerted 
tion sale does not give them the right to join in one suit all nares 
the persons who obstruct their possession, unless those per- 
sons acted in concert or under some common title.’ 

The view is apparently correct that in future ‘‘ cause of 
action ’’ in connection with the subject of Res Judicata is to 
be used in its widest possible sense, and includes each and 
every matter in issue which has, or ought to be, alleged or 
denied. 

But the problem which arises on the Res Judicata cases is The right 


not that of joinder of parties, but that of joinder or non- roe the 


joinder of causes of action. A’s rights are infringed and he 
goes to court. Is he to be permitted to go to court a second 
time ? 


i Se 
1 1894. A.C., 494. 5 See Ram Prosad v. S. M. Sachi 
2 See Act V of 1908, Order II,r. 3. Dassi. 6 C. W. N., 585 [1902], and 


\ 


3 1895. A.C., 661. cases there cited. di: 3 eee 


+ 11 C. W. N., 680 [1907]. l | s a se 


3 





oss F 
CENTRAL LIBRARY 


34 GENERAL DOCTRINE. [PART m. 





Matters in The expression ‘‘ cause of action, prominent in 1859, 
aa was omitted in 1877, and in its place the expression “‘ matter 
directly and substantially in issue ’’ was introduced, an ex- 
pression which will include not only the cause of action on 
which a suit is based [see Section 50 (d) of the Code of 1882 ; 
which is retained in Order VII, r. 1 (e)] but also all matters 
which are or ought to be put in issue for the determination E 
of the cause of action. ? Ee 
It is noteworthy that while ‘‘cause of action ° was as 
dropped out of the Res Judicata Section of 1877 and 1882, if 
has been re-introduced in Section 12 of the new Code, and it za 
has all along found a place in Section 43 of the previous Code, E 
which corresponds to Order II, rule 2 of the present Code. = 
This omission or dropping was safeguarded by providing 
that the matter must have been directly and substantially 
in issue, or one which might, and ought to have been so put Er: 
in issue; and it is conceivable that the two things “‘ cause E 
of action ° and ‘‘ matter in issue ° were regarded as denot- 
ing the same idea, the first including the second. 















The essen- But the issues in a suit are only a proceeding in a cause for 
EEr in the purpose of ascertaining a fact for the guidance of the 5 


court in dealing with the right.? What determines the right E 
is the decree (if properly drawn up), and the decree deter- 
mines the cause of action. It is necessary, therefore, to see oe 
what were the essential rights in dispute, in other words the 
cause of action. If the court has gone beyond the ght 
which were properly in issue, the decree would be absolutely — 
null and void.’ ee 

We have then to deal with an undefined expression ‘‘ ca se 
of action °° which is apparently to be used in its widest sense, 
with ‘‘ matters in issue,’ and with ‘‘ acts’’ and <‘ tra ns fs 
actions °’ and ‘‘series’’ of acts and transactions also un- È 
defined. F pe 

But paneer way the problem is regarded we have s stil ill 
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1 Ramaswami v. Vythinatha, 26 Duleep Singh, L. R., 1l Ch. I D.. 
Mad., 770 [1902]. p- ele [1878]. ^ 
2 Per James, L. J., in Robinson v. 3 Ib. 
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to deal, from the lawyer’s point of view, with the real matter 
of controversy in each case, and to see whether it has been in 
controversy before. 

The problem resolves itself into a scrutiny of particular A scrutiny 
cases to see what principle can be extracted with reference of pana 
to each class of action or each class of issue. In this connec- 
tion the observation of Lord Halsbury in Quinn v. Leatham ! 
must always be borne in mind: ‘‘ A case is only an autho- 
rity for what it actually decides. I entirely deny that it can 
be quoted for a proposition that may seem to follow logi- 
cally from it.’’ It is unsafe to generalise from a limited 
number of instances. 

It is comparatively easy to distinguish between cases Rights of a 
where the right and its infringement are clearly of a differ- pe noa 
ent character in the two cases. Thus a suit to recover land Land and 
constitutes a different cause of action to that which arises esr = 
when the same plaintiff sues to recover moveable property 
from the same defendant—Rajah of Pittapur v. Sri Rajah 
Venkata.* A suit to eject the defendant from property raises Ejectment 
questions different in nature to a suit to redeem under a 224 redemp- 


mortgage—Amanat Bibi v. Imdad Husain? Where plaintiff Dison 

is dispossessed on two different occasions from two different prep 
houses which he holds under the same title, the ousters give 

rise to two separate causes of action—Riayatullah v. Nasir.* A Dower, life 
Mahomedan widow’s suit for dower is distinct from her witb = < 
claim, in accordance with local custom, to a life interest in custom, sep- 
the whole of her deceased husband’s otito Mahomed Ri- X — 
asat v. Hasin Banu. A suit on an adjusted account is dis- Adjusted 
tinct from a suit upon a mortgage praying for an account m sonnan ae 
—Hansraj v. Lalji.’ A trespass on land is no proof of conver- account. Be 
sion of the timber growing thereon or stored thereon, and the pint rs i 
two acts of infringement of right are yi diferent. ; Of Emban 2 wn 


But when the infringement is of a man’s rights in immoOve- The case a $ 





1 1901. A. C., 495, at p. 506. 5 21 Calc., 157 [1893] P. C 
2 12 L A., 116 [1885] P. C. 5 28 Bom., 447 [1904] ears 
8 15 I. A., 106 [1888] P. C. 1 Mow v. Acuthrom, FA mar 197 i 5 
* 6 All, 616 [1884]. [1898]. | eee 
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Must all able property, it is obvious he can defend his title or assert 
titles be 
asserted at his rights in more than one way, and the question must hen 
once ? be asked whether he is bound to assert all his titles at once? 
Apparently he must do so if it is reasonable to expect a 
to do so. His cause of action consists of all his rights to the 
property and the infringement of those rights—not the i- ~ 
fringement alone. He can only be excused when the ution 2 a 
of his titles would lead to confusion. sd E 
Three cases may be taken as indicating the nature of the 
problem. 
1. Doorga Pershad Singh v. Doorga Konwari.! E 
Title suit. Suit No. 1, A v. B.—Plaintiff recovers as mother and heiress, defendant ae X 
Claim as failing to make good a family custom excluding female heirs. = a 
Sak Suit No. 2, B v. A.—Plaintiff not allowed to prove family custom, but = 
unG, allowed to es ablish his alternative case that he was, as preferential male heir, am | 
entitled to the reversion. ss y 
But this case was under the Code of 1859. Was this ‘7 
case in which defendant might and ought to have asserted — 
his title as reversioner in the first suit ? o 
2. Girdhar Manordas v. Dayabhai.? a 
Landlord Suit No. 1.—Suit in ejectment based upon a lease. 
and tenant, Suit No. 2.—Suit in ejectment alleging occupation and payment of rent. 
different 
titles. Here the particular contract or relation is not the same in 


both cases, and would have to be proved by different evi- 


dence. 
3. Dampanaboyina v. Abdula.’ 


Successive suits in ejectment relating to different lands based upon the 
same title. The defendants were different in each case. Held that tha 
second suit was not barred by Section 43 of Act XIV of 1882. a 
— mmm 
14 Calc., 190 [1878] P. C., re 50 (73) [1866]. See also Sunker 
ferring to Hunter v. Stewart, l, Dyal Singh v. Purmessur Singh, 6 
De G.F & J..168; 31 L. J. Ch., 346 W. R., 44 [1866] first suit claim ing $ 


Claim as heir 
to different 
lands. 


a 





[1861], Krishna Behari Roy v. Brojes- 
waree Chowdhranee, 1 Calc., 144; 
2 I. A., 283[1875] ; Soorjomonee Davee 
v. Suddanund M chapatter, 12 B. L.R., 
304 [1873]; Srimut Rajah Mootoo 
v. Katama Natchiar, 11 Moo. I. A., 


property as joint, second suit | Ae aim- 
ing as reversioner. x ia 

28 Bom., 174 [1882] West» = 
Pinhey, J. J., Mélvill J., dissenting. — 
~ 8 25 Mad., 736 [1902] referrin 
to the authorities. See Naray p 
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But the problem also involves the consideration, of parties 
and their representatives, and of the competency of courts, 
and other subjects as well; and the difficulties in each case 
are peculiar to the structure of society and of the courts. 


SECTION 8. The Leading Conditions imposed by the Code— 


The leading conditions imposed by the Code of Civil Pro- Conditions 
requisite to 
the plea of 
res judicata, 


cedure, as requisite to the plea of res judicata, are as 
follows :— 

l. The matter in the suit in which the plea is raised 
should have been directly and substantially in 
issue in the former suit. 

2. On that matter there must have been a hearing and 
a final decision in the former suit. 

3. The parties must be identical as explained in the 
section. 

4. The court which decided the former suit should be 
a court of jurisdiction competent to try such 
subsequent suit or the suit in which such issue has 
been subsequently raised.! 


e -_ —_ -e - ne 


v. Shamrao, 27 Bom., 379 [1903], | Per Jenkins, C. J., in Prithisingji 
former suits based on title by ex- v. Umedsingji, 6 Bom. L. R., at 
clusive ownership, later suit based p. 102 [1903]. 

on joint ownership. 
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ON THE RELEVANCY OF JUDGMENTS AND THE EFFECT | 


OF FRAUD. B 
jem 

l. Relevancy of Judgments, oy . Fraud and its Effect .. OF 
Orders and Decrees .. 38 | 4. General Rules... o ae 

2. Judgments not inter partes 40 | ; SA 


SECTION l. Relevancy of Judgments, Orders and Decrees. E 


Judgments, orders, and decrees may be relevant in various 
ways for the purpose of barring a second suit or trial. Thus a d 
they may be relevant inter partes for the purpose of shew- E 
ing that there is a lis pendens or a previously instituted suit 
for the same matter pending between the same parties in- 
another court '; or that the matter is res judicata or cone 
ed by a former judgment, civil or criminal, or that 
claim advanced forms part of a former claim, in other ort 
that the remedy for which the plaintiff sues is one for which he d 
might have sued, or which he might and ought to have set 
up by way of defence or attack in a former suit in respect pas 
the same cause of action, or for which the defendant might 
have previously sued, or h he might and ought to have 
set up in a former suit.* ` E 

Apart from these are the judgments of certain courts in 
the exercise of probate, matrimonial, admiralty or divorce 
jurisdiction, generally called judgments in rem, which & 
declared to be relevant and conclusive proof of certain matte 
not only inter y partes but against the whole world.* - Apar 


a 


1 Civil Procedure Code, 1882, § 12; 3 Civil Procedure Code, 1882 naes 
Evidence Act, § 40; Act V of 1908, Evidence Act, § 40, Order 
§ 10. Act V of 1908, $12.5 -S nS a 

2 Civil Procedure Code, 1882, 4 Civil Proceduro Code, 38,91 3, 
§§ 13, 14; Criminal Procedure Code, Expl. IL; Act V of. ee pa 
§ 403; Evidence Act, § 40; Act Vof IV. - E 


1908, § 11. 5 Evidence Act, pal. A 
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ments which are conclusive against persons other than the 

parties or their representatives, but certain judgments of Public mat- 
a public nature may be considered by way of evidence;! °™ 

and the existence of a judgment, order, or decree may also 

be a fact in issue or a relevant fact under some other pro- Judgments 
vision of the Act as to relevancy.” pate 

Fraud is, however, an act which vitiates the most solemn Fraud, col- 
proceedings of Courts of Justice. A party may, therefore, pos ane 
show that any judgment, order or decree which is relevant opens the 
under Sections 40-42 of the Evidence Act, and which has prac 
been proved by the adverse party, was delivered by a court 
not competent to deliver it, or was obtained by fraud or 
collusion.’ 

When a matter has once been heard and finally decided Judgment as 
itis available to a party claiming the benefit of the judgment to an 
use it by way of evidence in any suit or to set it up by way of asa ground 
answer to any suit. It is open to a defendant to impeach pec 
the validity of a former judgment which the plaintiff seeks 
to use against him. The defendant in such a ease need not 
be driven to another suit, but may attack such judgment by 
way of defence to the action.’ l 

In some cases, as for instance where responsibility for the Prior judg- 
fraudulent act of an agent is not proved, a prior judgment, {97t % ie 
though not effective as res judicata, may nevertheless be evi- 
dence of a cogent character.’ 

Even an assertion of title made many years before and An assertion 
even post litem, that is,in the course of a suit, although not in oe a ON 
terms admitted yet not seriously controverted, may be held evidence to 


sufficient evidence to prove a title. In Bahadur Singh v. "°° 


J 











Mohar Singh* certain expectant heirs with æ spes succes- a 

sionis having put forward their claim in 1847 before a Settle- By 

ment Officer, the lady then in possession of a Hindu widow’s as 
1 Evidence Act, § 42. | + See Bansi Lal v. Dhapo, 24 All., Ze, å ek 
2 Evidence Act, § 43 i 242 [1902]. oo 


3 Evidence Act, § 44. See the 5 Trailokhya Mohini Dasi v. Kali Sue - 

observations or” Latham, J., in Prasanna Ghose, 11 C. W. = at a E 
v. Vulleebhoy. 6 Bom..703 388 [1907]. oa ESE i 

at p. 715 [1882]. 6 24 All., samun S 
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estate admitted and recognised the relationship and the 
claim of her husband’s heirs to succeed her. In the absence 
of any counter evidence, and in the circumstances; the Judi- 
cial Committee in 1901 held that this was sufficient to estab- 
lish the title of those persons.: 

Where a plaintiff sues to recover a house on the footing of 
a sale to him which in a previous suit on a mortgage had been 
found to be not bond fide, the court admitted the judgment 
in the mortgage suit as evidencing a particular instance in 
which, under Section 13 of the Evidence Act, the plaintiff's right 
had been denied.” 


SECTION 2. Judgments not inter partes. 


The contest over Gujju Lall’s case was with reference 
to the question whether judgments not inter partes were . 
admissible in evidence at all. £ 

It was held that such a judgment was not a transaction 
under Section 13 of the Evidence Act or a fact under Sec- 
tion 11, which sections do not professedly relate to judgments 
at all. > 

But the Judicial Committee took a much wider view of 4 
the efficacy of assertions of title. : 

The Calcutta High Court in Tepu Khan v. Rojani Mohan ; 
Das, a Full Bench decision, held that the authority of 
Gujju Lall’s case must be regarded as materially qualified — 
by subsequent Privy Council rulings. E- 

The Bombay ê and Madras ê High Courts concurred in the E 
judgment given in Gujju Lall’s case. The subject was ex- 








1 24 All., 94 [1901] P. C. v- Dipa Umed, 3 Bom., 3 [1878]; 
2 See. Mahamad v. Hasan, 31 Lakshman v. Amrit, 24 Bom., 5988 
Bom., 143; 9 Bom. L. R., 65 [1906]. [1900]; Govindji v. Chhotalal, 2 Bom. xs 
8 6 Calc., 171 [1880]. See Naranji L. R., 651 [1900]. k 
Bhikhabhi v. Dipa Umed, 3 Bom., 3 6 Sabramanyan v. Paramaswaran, 
[1878]. 1l Mad., 123 [1887]; Ramasaik Ve a 
4 25 Cale., 522; 2 C. W. N., 501 Appavu. 12 Mad., 9 [1887]; Venkata- A is 
[1898]. sami v. Venkatarellds, 15 Mad., 12s 
5 Ranchoddas v. Bapu Narhan, [1890]; Krisnasami v. Rajagop ee 
10 Bom., 439 [1886]; see Naranji 18 Mad., 73 [1895]. 
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haustively considered by an Allahabad Full Bench in the 
Collector of Gorakhpur v. Palakdhari Singh.' 


The Privy Council judgments above referred to as qua- Privy | 


lifying Gujju Lall’s case are Ram Ranjan Chuckerbutty v. 
Ram Narain Singh*. Bhitto Kunwar v. Kesho Pershad Misser? ; 
and Dinomani Chowdhrani v. Brojomohini Chowdhrani.* 


judgments, 


It must now be taken as established that the judgment in Relevancy 


a previous suit, to which some of the parties in the subsequent ; 


certain circumstances and for certain purposes. 
In Ameer Ali and Woodroffe’s Evidence Act® the learned 
authors in conclusion observe :— 


of judgment 
in previous 


suit were not parties, may be admissible in evidence under svit. 


‘* Under Section 13 that, which is material is the prior Section 13 


and Sections 


assertion or denial of a right by the parties to a litigation, 40-43 Evi- 


not the mode in which that issue has been determined by 
the Judge. Under the sections relating to judgments it is 
the finding of the Judge which is the material fact. Much 
of the confusion which exists upon the question is due to 
the failure to recognise the distinct character of these various 
provisions, as also the fact that it is the litigation and asser- 
tion of title therein, and not the judgment, which is the 
subject-matter of this Section (§ 13), though the judgment 
must be looked to to ascertain the existence of that litiga- 
tion. It is evidence of ae litigation and not of the judicial 
opinion expressed therein.’ 


dence Act 
distingui 


shed 


a 


It may be adopted as a working rule that prior judgments A eee 


not inter partes are admissible to shew assertion of title and 


prior. litigation relating thereto. Such judgments, though 
not conclusive as res judicata, are admissible to show the con- 


duct of the parties, or particular instances of the exercise | 


or assertion of a right, or admissions made by the parties 


ns 


1 12 All., 1 [1889]. I. A., 24. See the discussion in 

2 L. R., 22 I. A., 60 [1894]; 22 Abinsh Chandra v. Paresh Nath, 9 
Calc., 533. C. W. N, 402 [1902]. 

3 iC. W. N., %5; L. R., ALA, 5 3rd ed., 1905, pp. 144—159. 


10 (1897]. See the discussion at Hs: 71—84 ee cme 


- # 29 Cale., 187 [1901]; L. R., 29- im the 4th ed. Ps: 
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or their predecessors, or to identify property, or to shew how 
it has been previously dealt with. 


SECTION 3. Fraud and its Effect. 


Relevancy The above rules as to the relevancy of judgments are sub- 
of judgments - : > : a 
impeached Ject to the qualification that judgments may be impeached 
on oe Se 00 the ground of fraud.! 

una o : : . . 
rand. The usual method of procedure is by suit or review of judg- 


ment.* 

The authorities are reviewed by Stanley, J., in Nistarini 
Dassi v. Nundo Lall Bose? from which judgment the follow- 
ing summary is taken. The matter is also fully discussed 
in Ahmedbhoy v. Vulleebhoy.* i 


Fraud The principles are thus stated by Lord Chief Justice de 
itiates : . = ke ; Be 
Tadical Grey in Meadows v. Kingston® : Fraud is an extrinsic 


Proceedings. collateral act which vitiates the most solemn proceedings 
of Courts of Justice.’ In The Queen v. Saddlers Co. $ Willes, 
J., says: “f A judgment or decree obtained by fraud upon 
a court binds not such court nor any other, and its nullity 
upon this ground, though it has not been set aside or reversed, 
may be alleged in a collateral proceeding.’’ ‘‘ In applying 
this rule, >? said Stanley, J., ‘‘ it matters not whether the 
impeached judgment has been pronounced by an inferior 
tribunal or by the highest Court of Judicature in the realm ; 
in all cases alike it is competent for every court, whether 
superior or inferior, to treat as a nullity any judgment which _ 
ean be clearly shewn to have been obtained by manifest 


ee e a m 





—— m 





l See Evidence Act, § 44 and Act he was no party. Article 120 applies 
IX of 1872, § 17, for a definition of to such a case—Tallapragada vw. 
fraud. See Act XV of 1877, Sch. II, Boorugapalli, 30 Mad., 402 [1907]. 
Art. 95 for the period of limitation 2 Seo Ashutosh Chandra v. Tara 
(three years). Fraud within themean- Prasanna Roy, 10 Calc., 612 [1884], 
ing of Article 95 of Schedule II of the and cases there cited. See Bansi Lal 
Limitation Act is fraud practisedupon v. Ramji, 20 All., 370 [1898]. 

a party to the decree. That article 3 26 Cale., 891 [1899]. 

does not apply to a suit by a rever- 4 6 Bom., 703 [18382]. 

sioner impeaching on the ground of 6 2 Ambler, 756 [1775]. 

fraud against himself transactions of 6 10H. L. Cas, 404 (431) [1863] 
a preceding qualified owner to which — ‘7 26 Cale., at p. 908 [1899]. S 
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fraud—Shedden v. Patrick.' Fabula non judicium hoc est, in 
scend non in fero res agitur.”’ 

In Flower v. Lloyd? the Court of Appeal rejected an ap- 
plication to re-hear the appeal on the ground that it was 
functus officio, but intimated that a suit would lie. Such 
suit was decreed, but the decree was set aside on appeal.’ 

In the Appeal Court James, L. J., expressed a doubt as 
to whether an action was maintainable under the circum- 
stances. Baggallay, L. J., expressed no opinion as to this, 
but regretted if he had been compelled to hold that the court 
had no power to deprive the successful but fraudulent party 
of his advantage. Brett, L. J., in Abouloff v. Oppenheimer,* 
commenting on Flower v. Lloyd, observes: ‘‘ It seems to me 
the fraud alleged in that action was probably fraud on the 
part of certain servants of the party and not fraud brought 
home to the party himself.” 

The judgment of a court of competent jurisdiction is in 
general undoubtedly conclusive proof in subsequent proceed- j 
ings between the same parties or their privies of the matter 
actually decided. Likewise, none of the cases throws a oe 
doubt on the broad proposition that when a judgment has eres 
been obtained by the fraud of a party to a suit in a foreign Te 














court, he cannot prevent the question of fraud from being te 
litigated in the courts of this country where he seeks to me 
enforce the judgment so obtained.* And Brett. L. J., in ~ BEG 
Abouloff’s case, says: ‘‘T cannot help thinking that the a ae 


same doctrine which is now asserted with reference to a 
foreign judgment would be applicable to an action bre a ee 
on a judgment obtained in an English Court other than the a z aes 
court in which the action is brought.’” a a 

In Vadala v. Lawes,’ Lindley, L. a seal “of ‘te joir 
operation of two rules. First, that a Bary. to an action 





LT e o l l e a a. 


Macq. H. L. Cas., 607 (1954]. 6 Per Stanley, = S 26 Calc., atp d i J 


2 L. R., 6 Ch. D., 297 [1877]. 10 [1899]. ia 
è L. R., 10 Che D., 327 [1878-79]. s Per Lord Coleridge, ©. J in s 
Se R ON B D., 295 (307) Aboulof v. Oppenheimer, L. R., 10 
(16835. oaa Q. B. D., 295 (30 T) [1882]. 
2 e M 
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impeach the judgment in it for fraud. Whether it is the 
judgment of an English Court, or of a foreign court, does not 
matter ; second, that when you bring an action or a foreign 
judgment you cannot go into the merits. But you have 
to combine those two rules and apply them in the case 
where you cannot go into the alleged fraud without going 
into the merits. 

In Carew v. Johnston: Lord Ridesdale, holding that in T 
fact a fraud had been practised on the court, said: ‘* That l 
would not be a ground of relieving against trifling errors or 
little inaccuracies, but it will be a ground of relieving against 
palpable injustice.’ 

In the year 1899, Lindley, L. J., in Wyatt v. Palmer * 
observed that because the English Judicature Rules pro- 
vided a summary method of setting aside a judgment, this | 
procedure did not interfere with the inherent jurisdiction f 
of the court to entertain a suit. 

In the case of a fraudulent or collusive suit there is no real 
interest, no real argument, no real defence or decision. 
There is no judge, but a person invested with the insignia 
of a judicial office is misemployed in listening to a fictitious ; 
cause proposed to him.ê 3 

In the case, therefore, of a judgment obtained by fraud or 
collusion there can be no res judicata, because the objection 
is one of substance going to the jurisdiction of the court.’ 
One remedy may be to apply to the court which pronounced 
the judgment, but you may also, at all times, in any court of — 
competent jurisdiction, domiictant as to the subject-matter — 
of the suit itself, when you appear as an actor, object to = a 
a decree made by another court, upon which decree your 
adversary relies ; and you may either as actor or defender, 3 
object to the validity of that decree, provided it was pro — 2 
nounced through fraud, contrivance, or covin of any des a 
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1 2 Sch. & Lefroy, 280 {1805}. [1835], quoting the language J 
2 English Weekly Notes (20 May, Mr. Solicitor-General daea RS. 
1899), p. 74. + See Bandon v. Deap pea Lord aa 


8 See per Lord Brangien in Brougham. 
Bandon v. Becher, 3 Cl. & Fin. 479 3 
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cription, or not in a real suit ; or if pronounced in a real and 
substantive suit, between parties who were not in contest 
with each other... . If a decree has been obtained by 
fraud it shall avail nothing for or against the parties affected 
by it, to the prosecution of a claim, or to the defence of a 
right.’’! 

[In Nistarini Dassi v. Nundo Lall Bose? a preliminary Pardanashin. 
objection was taken that the High Court had no jurisdic- 
tion to set aside a decree of the Alipore Court passing a de- 
cree upon an award to which the consent of the plaintiff, a 
pardanashin lady, had been fraudulently obtained, and that 
the relief sought would be in the nature of a bill of review 
filed in the Alipore Court. The objection was held to be un- 
sustainable. 

In Ahmedbhoy v. Vulleebhoy® the defendants, who were in Administra- 
the position of residuary legatees, were allowed to dispute a *™ 
decree of 1876 obtained by the plaintiff against an adminis- 
trator, on the ground that the decree represented a private 
debt due by the administrator to the plaintiff, and had been 
obtained by fraud and collusion. | 

In Pran Nath Roy v. Mohesh Chandra Mitra* a plaintiff princes 
who had unsuccessfully attempted to set aside an ex parte 
decree under Sections 108 and 311 of Act XIV of 1882, 
and who had not appealed against the order under Section 
108, was held not to be disentitled to sue to have the decree 
set aside on the ground of fraud. 


SECTION 4. General Rules. 


The general rules appear to be as follows * :— 

A decree honestly obtained binds parties, privies, and Parties, 
representatives. Strangers are in no way affected by the pelt k 
decree unless it be in respect of a judgment in rem of oe Ee ee 





mc a 


| Per Lord Brougham in Bandon v. Abdul Mazumdar v. Mohamed Gazi, 
‘ 21 Cale.. 605 [1894], Beye 
2 26 Cale., 891 [1899]. 5 See Ahmedbhoy v. Yaeger E 
3 6 Bom., 703 [1882]. 6 Bom., 703 [1382]. | 3c ae. 
#24 Cale. 546 [1397]. See > 
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atent court, or unless it be admissible in eviden as +d 
assertion of title under Section 13 of the Evidence Act. 
Decrees and When a decree has been obtained by fraud of one of the 


judgments Parties it is only binding on the parties, their privies and 


A 
vitiated by representatives so long as it remains in force. As soon as a 
the fraud is proved it may be impeached and set aside, And 
the same rule applies to strangers as regards judgments m 


fraud 


rem. 
ailes When a decree has been obtained by the fraud and collu- 
aes bY sion of both the parties, there is authority to shew that it is 
both parties. binding upon the parties and apparently upon their sie 
also. The same rule will probably apply as between the 
privies of these parties. 

As regards persons represented by, but not claiming — 
through, the parties to a former suit, and in the case of judg. — 
ments in rem, strangers, judgments obtained by fraud and — 
collusion may be treated as a nullity. 


Third With regard to decrees obtained by the fraud and ca E 


sion of the parties in order to defeat the rights of third Pa 
such decrees have been held binding.' If the purpose 18 
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Judgment If a judgment be improperly obtained so that it ought 
Soria: never to have been signed (as for instance a judgment against 


a dead man) there can be no doubt, when set aside, it ae 


. 


Successor in Even the successors in title of one who has practised a 


ai i fraud on the court have been permitted to plead and show 


party may that the decree is a nullity when the fraud was practised in 
plead fraud: Order to defeat their rights. ; 


1 See Chenvirappa v. Puttappa, 13 M.L. J., 277; 24 L. T. R. (E 
11 Bom., 708 [1887]; Varadarajulu 462 [1908]. a. 
v. Srinivasulu, 20 Mad., 333 [1897]; ® See Haji Noor Mohame a 
Rangammal v. Venkatachari, 20 Macleod, 9 Bom. L. R., aP 
Mad., 323; 18 Mad. 378 [1896]. But [1907], referring to Hammond 
E ~ see and consider Petherpermal’s case, Schofield, 1891, 1 Q. B., Bs 
Cee 7 C..L. J.,.698=°6 ALL. 3.4290; ® Barkatunnissa v. 
35 Calc., 551; 10 Bom. L. R., 590; 





to be treated as never having existed.” i a 
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Or THE Evipence NECESSARY TO SUPPORT THE PLEA. 


Page Page 
1. The Court must be able to 3. The Evolution of a pl 
say for itself that there is Rule jA 48 
a Bar .. 47 4. An Ambiguous Judgment 
. The Particular Facts have will not do 
to be regarded .. .. 48 | 5, Erroneous Decisions: ee 


SECTION 1. The Court must be able to say for itself that 
there is a Bar. 


In order to support the plea of res judicata the court must What is 
have evidence before it from which it can say for itself that ardiik 
the matters in issue in the suit were in issue in the previous jire: 
proceedings.’ 

The court cannot give effect to the plea of res judicata 
unless it can say for itself that the matters in issue in the 
suit were the matters in issue in the previous proceedings. 

In Mirza Kurratulain v. Nawab Nuzhat-ud-dowlah* the Judi- 

cial Committee held that a judgment in previous probate 
proceedings was not sufficient. Their Lordships say: ‘* One 

of the judgments shows clearly enough what the learned 

Judge understood to be the questions for decision, but that Eid 
is not enough... . Whether any issues were settled in pe 
these proceedings or the points in dispute were otherwise | 
formulated does not ea nor do the terms of any decrees — i Š A 
or orders made therein. ”’ ecm 

The existence of any E. A or decree whl by: 2 Eo 
law prevents any court from taking cognisance of a suit ors L j T | 
holding a trial, is a relevant fact when the question is whether — | 
such court ought to take cognisance of such suit or to hold 
such trial.’ f m 

| Mirsa Kurratulain v. Nawab è 90C. W. N., 938; 33 Cale, 116; — 
Nuzhat-ud-dowla, 9 C. W. N., 938; 15 Mad. L. J., 336; 2 AN. L. Je 












33 Calc., 116;,15 M. L.J., 336; 758; 7 Bom. L. R., 876 [1905] P. Eo 
e peta - 3 Section 40, rts wh ee | 


i. 
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SECTION 2. Particular Facts have to be regarded. 


The principles of construction laid down by Lord Hals- 

bury in Quinn v. Leatham' may be quoted here :— 
Judgments ‘* Every judgment must be read as applicable to the parti- 
must beread cular facts proved or assumed to be proved, since the gen- 


as appli- 
cable to the erality of the expressions which may be found there, are not 


eo intended to be expositions of the whole law, but are governed 
and qualified by the particular facts of the case in which 
such expressions are to be found.” 

In deciding what has been in issue in a previous suit it 
would follow that the judgment cannot alone be looked to to 
ascertain the particular facts of the case and what has been 
actually decided, by what court and between what parties. 
It has not always been free from doubt as to what may be ~ 
looked to apart from the judgment itself. 


SECTION 3. The Evolution of a Working Rule. 


English In Hunter v. Stewart? Lord Westbury, L. C., refers to the 
authorities. rule that one of the criteria of the indentity of two suits, in 
considering a plea of res judicata, is to enquire whether the 
same evidence would support them both, and appears to 
consider that the question, whether a former decree oper- 
ates as res judicata in a subsequent suit, depends upon a 
comparison of the two records. In Robinson v. Duleep 
Singh,’ the Court of Appeal held that Lord Justice Fry had 
construed the issues in a former suit too rigidly, and that as 
the decree and'the pleading must be taken into considera- 
tion. Lord Justice James observed: ‘‘ The issues are only 
a proceeding in a cause for the purpose of ascertaining a fact 










1 1901 A. C., 495 (506) cited in cision at all, that, if a decree of that 
Kishan Pershad v. Tepan Pershad, court is capable of more than one ~ 
11 C. W. N., at p. 619. construction, you must, in order 

2 4 DeG. F. & J., 169[1861]. to ascertain what is the proper con- 
- 8 L. R., 11 Ch. D., 788 [1878]. struction, look at the pleadings i 
In Inre May, L.R., 25 Ch. D., 236, the action to discover what was the — oe 
Pearson, J., referring to this case, issue which the ceurt intended i va 
said: ‘‘Ifind that that case simply decide.’”’ S 
decided, what really needed no de- 5 Si 





A 





CHAP. IIT. | KALI KRISHNA TAGORE’S CASE. 49 


for the guidance of the court in dealing with the right; and 
what determines the right is the decree, and in order to deter- 
mine what the decree really decides, itis essential to see what 
were the rights which were in dispute between the parties 
and which were alleged between them. Because, if the court 
had gone beyond the rights which were properly in issue be- 
tween the parties, the decree of the court would be absoulutely 
null and void.’’! And in Houston v. Marquis of Sligo* 
the pleadings and the judgment in the Irish action were 
looked to to ascertain whether the controversy was the 
same in both suits. 
The rule in this country appears to be that, although the Rule in 
decree in a former suit operates as res judicata, the decree whe te 
is to be construed with reference to the pleadings and the oie ae 
record in order to see what was in issue. The judgment may be 
must also be looked at to see what was in issue in the suit looked to, 


and in some 
or what has been heard and determined, because the cases the 
decree only states the relief granted or other determination ia pasties 
of the suit. Even the acts of the parties immediately after after the 
the decree are very important to fix the meaning of indefi- 


nite terms in the decree.* 


In Kali Krishna one v. Secretary of State (Ge India,’ a Privy 
catalan aia Bele ona Ss ee Cou 


1 L. R., 11 Ch. D., 813 [1878]. 

2 L. R., 29 Ch. D., 448 (455) 
[1885], per Pearson, J. ‘‘It is 
clear, I apprehend,’’ said Sir G. 
Mellish, L. J., in In re Bank of 
Hindustan, China and Japan [L. R., 
9 Ch. Ap., p. 25 (1873)], “‘ that the 
judgment of the Courts of Common 
Law is not only conclusive with re- 
ference to the actual matter decided, 
but that it is also conclusive with 
reference to the grounds of the 
decision, provided that from the 
judgment itself the actual grounds of 
the decision can be clearly discovered.’ 
And in Edun v. Bechun [3 W. R., 176 
(1867)} Phear, J., observed: ‘* The 
matter „conclusively adjudicated 
upon in 4 suit inter partes is generally 





to be sought only ir & comparison 
of the plaint with the judgment.’’ 

8 ‘“* The object of any system of 
pleading is that each side may be 
made fully aware of the questions 
that are about to be argued in order 
that he may bring forward evidence 
appropriate to the issues.” Sayad 
Muhammad v. Fatteh Muhammad, 
22 Cale., 324 [1894]. See Amrites- 
wart Debi v. Secretary of State 
for India in Council, 24 Cale., 504 
[1897] where the general rule is re- 
ferred to. See also Sri Raja Rau 
Lakshmi v. Sri Raja Rau Inugant, 
21 Mad., 344 [1898]. i 

4 See Secretary of State for India. 
in Council v. Durjibhoy Singh, L. R 
19 I. A., 69 (74) [1892]. 


6 16 Cale., 173; L. R., 15 I. A., 186 [1888]. 


4 


~ Pye 


Kali Krishna 
Tagore’s 
ease [1888], 





suit to recover certain lands as being a re-formation on the __ 
original site of the plaintifi’s zemindari, and to have it de- a k 
clared that certain revenue-proceedings by which the land 
had been settled with the defendant should be set aside, the za 






























Caleutta High Court held that a decree of the Subordinate — 
Judge in a previous suit operated as an estoppel. But on 
referring to the judgment it appeared that the Subordinate 
Judge gave as his reason for dismissing that portion of the = 
claim that, so long as a certain order of the Superintendent __ 
of Diara Surveys remained in force, the plaintiff’s right to $ 
those excess lands must be considered as either extinguished 
or in abeyance, and he was not therefore then entitled to 
recover them. The High Court observed: ‘‘ The decree, — B 
as it stands, constitutes the record of the rights of the parties, a 
and it is the source that defines the limits of the estoppel 
arising from the proceedings. We cannot look to the judg- ki 
ment, as we were asked to do, in order to qualify the effect E 
of the decree.”’ = 
But the Judicial Committee said: ‘‘ The High Court e 7 
have given to the decree an effect directly opposed to what — SS 
was intended by the Subordinate Judge, it being clear that — 
he only intended to decide that the plaintiff was not then — 
entitled to possession. The law as to estoppel by a jade 
ment is stated in Section 6 of Act XII of 1879, and ~ 
Section 13 of Act XIV of 1882. It is that the matter pe 
have been directly and substantially in issue in the former 
suit, and have been heard and finally decided. In order ta. 
see what was in issue in a suit, or what has been heard 
decided, the judgment must be looked at. The decree, à 
according to the Code of Procedure, is only to state the relief — 
granted, or other determination of the suit. The determina- i 
_ tion may be on various grounds, but the decree does not 
shew on what ground, and does not afford any information 


as to the matters which were in issue or have been decided.” 
+ 


a. 
a z ee A 


1 16 Cale., 192, 193. See Jagatjit Singh v. Sarabjit Singh, 190 “Cal Je, 
159 (172); L. R., 18 I. A., 165 (176) [1891]. ‘*‘ When a unek imp ee 
dismisses a suit, it is necessary to look at the pleadings and ju 
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In Secretary of State for India in Council v. Durjibhoy Singh 


the Judicial Committee construed a decree by reference 


to the acts of the parties immediately after the decree. 
In that case the decree-holders in 1865 had obtained against 
the Government a decree for possession of the lands in suit; 
but neither in the plaint nor in the execution-proceedings 
were the lands in suit described with sufficient certainty, 
and the lands were, therefore, demarcated and possession 
taken in a manner subsequently approved by the revenue 
authorities. In 1883 the Government sued to eject the 
decree-holders, alleging that they had obtained possession 
improperly. The Judicial Committee were of opinion 
that the lands so demarcated must be accepted as covered 
by the decree, there being very strong reason to infer 
that possession was rightfully taken in execution of the 
decree, and that the matter was therefore res judicata 
between the parties. 


> 


The Secre- 

tary of State 
v. Durjibhoy 
Singh [1892]. 


The Privy Council appear to overrule as to this point ieie anil 


certain decisions in this country in which it has been held °™ 
that it is incumbent on the parties to see that all the material 
findings in each case are embodied in the decree so that the 
decree may be in conformity with the judgment; and if 
this is not done the decree will be taken as conclusive evi- 
dence of what is res judicata.* The subject is further con- 
sidered at the close of the present chapter. 

In Lachman Singh v. Mohan,’ Stuart, C. J., appears to 
have enunciated the correct rule. ‘“It appears to me... that 
we may look not only into the judgment but into the plead- 
ings to see what the decree really means. .. As to the 


to see what were the points ac- Buldia, 6 Cale., 319 [1880]; Devara- 
tually heard and decided.’ It has konda Narasamma v. 
recently been held at Allahabad Kanaya, 4 Mad., 134 [1881]; An- 
that if a decree is specific, and is at usuyabai v. Sakharam Pandurang, 
variance with the judgment, the 7 Bom., 464[1883]; Avala v. Kuppu, 
statement in the decree is to 8 Mad., 77 [1884] ; Jamaitunnissa ve 
peal Prasad v. Richha cs Lethe, 7 All., 606 [1885]. But — 
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, 3 [1892]. see Indarjit Prasad v. Richha Rai; Peo 
Sa T R., 19 I. A., 69 [1892]. 15 All., 3 [1892]. 4 are 
2 See Niamut Khan v. Phadu ee 
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decree itself I hold the opinion very strongly that, where it is 
ambiguous or imperfect as to any essential particular, it 
may be read with the judgment and the record. Nor is this 
view of the legal quality of a decree inconsistent with the 
definition of a decree given in Section 2 of the Code, where 
it is defined to mean ‘ the formal order of the court in whieh 
the result of the decision of the suit or other judicial pro- 
ceeding is embodied.’ This definition in no way prevents 
us from looking into the judgment and record, in order 
to a correct understanding of the true meaning and intended 
application of the decree as formally drawn up.’’! 

In Amriteswari Debi v. Secretary of State for India in Council” 
the Judicial Committee say that, in cases where a final 
decree is couched in general terms, the extent to which 
it ought to be regarded as res judicata can only be determined 
by ascertaining what were the real matters of controversy 
in the case. Their Lordships further said that such extrin- 
sic evidence as correspondence and orders by officers of 
Government, of dates subsequent to the decree, cannot be 
received as aids to its construction. 

In Sri Raja Rau Lakshmi v. Sri Raja Inuganti® the judg- 
ment in a former suit was examined to see if the question 
whether the plaintiff was the nearest reversioner had been 
raised and finally determined in that suit, Kali Krishna 
Tagore’s case* being referred to. 

It appears to be well settled law that in order to determine 
a question of res judicata it is essential to ascertain what were 
the rights in dispute between the parties and what was al 


leged between them ; and that this must be done not merely T 


from the decree but also from the pleadings and judgment.’ # A 





1 Ib., 498, 9. See contra the dis- +L. R., 15 I. A., 186 [1888F m 
tinction between ‘judgment’ and See Bhikabai v. Bai Bhuri, 27 Bom., Eae 
‘ decree ’ drawn by Straight, J., at 418 [1903]. EN 
pp. 509, 510, adopted by the Full 5 Gurdeo Singh v. Chandrikah 








Bench in Jamaitunnissa v. Lutfun- 
nissa, 7 All., 606 [1885]. 
2 24 Cale., 504 (519, 520) [1897]. 
3 21 Mad., 344 [1898]. 


Singh, 5 C. L. J., at p. 624 [1907]; 
Surjiram Marwari v. Barhamdeo, 
l C. L. J., at p.349[1905]; Magniram 

v. Mehdi Hossain, 31 Cale., 95[1903} 
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SECTION 4. An ambiguous Judgment will not do. 


But where the judgment upon the face of it does not contain 
unequivocal and unambiguous matter sufficient to found 
the plea, it would not be justifiable to refer to other portions 
of the record to enable the plea to be raised.' This sub- 
ject is further considered in Chapter VI, Section 4, infra. 
In Hera Lal v. Ganesh Pershad* the Judicial Committee Vendor and 


observed: ‘‘ The plaintiff is right in contending that this ep 
was a suit between the same parties in estate, relating in g nian ma 
e 


great degree to the same subject-matter, and in relying upon Jand. 

it so far as he can as an estoppel. It remains to ascertain | jada 
what the real effect of the judgment in that suit was.’ 

And their Lordships held that the judgment in the former 

case was ambiguous as to the extent and duration of the 

liability assumed by the vendee, and did not decide that the 

contract of indemnity should run with the land. 


SECTION 5. Erroneous Decisions. 


The true rule appears to be that even an erroneous deci- Decision 
sion operates as res judicata quoad the subject-matter of the p 
suit, but no further. Once the competency of a court A 
admitted, it becomes competent to decide wrongly, as well as = cpanel 
rightly, and so long as the decision stands unreversed by a TY°% 
higher tribunal on appeal, it is a valid and binding decree.’ 

Thus a decree of nullity of marriage pronounced before six 
months have elapsed cannot be treated as a nullity.* 

Therefore under Section 44 of the Evidence Act a decree And are 
may be impeached on the ground of want of competency Pm 
or jurisdiction, or for fraud or collusion, but not because it subject- 
may be erroneous in point of law or fact.’ chests 


As to decisions erroneous in point of law the test must 





———— a a o S 


l Jotaguaeiie v. Bommadevara Ram v. Kalian Das, 26 AIl., 522 
(1905) 29 Mad., 42; 16 M. L. J., [1904]. 
35. See infra, Chapter VI, Sec- * Caston v. Caston, 22 All., 270 
tion 4. [1899], and Act IV of 1869, §17 

2 9I. A., 64 [1882]. (Indian Divorce Act). 

8 See Malkarjan v. Narhari, 25 5 See Sardarmal v. Aranvayal, 21 
Bom., 337 (347) [1900] P. C.; Nathu Bom., at p. 212 [1896]. oe | 
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surely bé whether the subject-matter of the two suits Pe 
identical. If facts are in any way involved in a case, | ae 
decision thereon is binding if there has been a proper judi- T : 
cial determination. sa EL 
Ina recent Madras case, it is stated that it has long been 4 E 

settled in Madras that the erroneous decision by a compe — 
tent tribunal of a question of law directly and substantially = i 
in issue between the parties to a suit does not prevent the 
court from deciding the same question arising between the 
same parties in a subsequent suit according to law.' But the E os 
court cannot allow the correctness of the former decree to — 3 
be questioned in the later suit on the ground that the former 
suit was decided under a mistake of law, nor can it pass a 
decree the effect of which would be to set a naught in whole E 
or in part the decree in the former suit. Reference is then k 

made to Alimunnissa v. Shama Churn? where the above | 
distinction is said to be clearly explained. = 
Ina Bombay case a review is indicated as the proper remedy q w 
Where an Cases are to be decided upon the law as it stands when E 
issue of law judgment is pronounced, and not upon the law as it was at 


is errone- 
ously decided the time of a previous judgment. It is clear that this will 


eee be so if the law has been altered meanwhile by Statute, and — > 


aiae the same principle should apply when the law is mei Ba 
decision. judicial decision.’ r 
The cases are collected in Alimunnissa v. Shama Churn 5 

Roy *® where between the two suits a Full Bench conse ae 


section of the Bengal Tenancy Act in a manner more tavun o 


Sate Į 


ee pa] 





P 


1 Mangalathammal v. Narayan- 104 [1903]; Koyyana v. Doo: 


| swami, 30 Mad., at p. 463; 17 ` Mad., 225 [1905]. =a 
| M. L. J., 250 [1907], referring to Par- 3 32 Calc., 749; 9 C. W. Ns 
ia thasaradi v. Chinna Krishna, 5 Mad., [1905]. 
304 [1882]; Venku v. Mahalinga, * Waman Hari ~v. Hari Vit E 
-ll Mad., 393 [1888]; Gopee v. Sami, Bom., L. R., 932; 31 Bom., | 12 
" 28 Mad., 517 [1905]; Chamanlal v. [1906]. ee am 
Bapubhai, 22 Bom., 669 [1897]; 6 Alimunnissa v. Shama Churn 
Alimunnissa v. Shama Churn, 32 Roy, 32 Calc., 749 [1905]; 9c a x 
Calc., 749 [1905]. 466. p 
2 Mangalathammal v. Narayan- 6 Ib. Raa Goura Kark Ve 4 
: swami, 30 Mad., at p. 463 [1907]; re- Koers. 10 Galor; 1087 T 
i à ferring to Kaveri v. Sastri, 26 Mad., e e” p 


> a. ean Se n po 
: , eae 
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able to the plaintiffs as regards interest overruling a deci- 
sion, which was law at the time the first suit was decided. 

In the above case Maclean, C. J., guarded himself from 
deciding that a point of law can never constitute res judi- 
cata. In Madras it was once held! that the erroneous deci- 
sion by a competent court of a question of law does not pre- 
vent a court from deciding the same question afterwards 
between the same parties according to law. In Bombay a 
Division Bench have broadly laid down that a point of law 
can never be res judicata.” This view was discountenanced 
in Calcutta, and the above cases were distinguished*® upon 
the ground that some cases are cases of mixed law and fact, 
as for instance, cases of construction of a document, and the 
latter class of cases ought to be held conclusively decided 
upon the previous decision although such decision may be 
wrong. Later on in Madras* it has been held with refer- 
ence to the authorities that an adjudication upon a point 
of law though binding upon the parties in any future suit 
quoad the same object-matter is not conclusive between the 
same when the subject-matter of the second suit is different, 
and it was doubted whether such a decision can be res judicata 
against a person who could not have presented an appeal 
against it. 


If, as must be conceded, a party to a suit is not bound by suggested 
an admission upon a point of law nor precluded from asserting ®¥°- 


the contrary in order to obtain the relief to which upon a true 
construction of the law he may appear to be entitled,> and if 
an erroneous decision can be set right by Enactment or by 
a Full Bench decision, it appears difficult to apply the narrower 
rule to any case where the decision is purely one of law. But 





1 Parthasaradi v. Chinna Krishna, 
5 Mad., 304 [1882]. 

2 Ohamanlal v. Bapubhai, 22 Bom., 
669 [1897]. 

3 Bishnu Priya Chowdhurani v. 
Bhaba Sundari Debya, 28 Calc., 318 
[1900]. Cj. Raja Padmanund Singh 
v. Radhu Singh, 9 C. W. N., 47 


= 


D a a- 


ee 


(per argumentum) [1904]. 

* Gopee Kolandavalu Chetty v. Sami 
Royan, 28 Mad., 517; 15M.L. J. 
466 [1905]. 

56 See Juttendromohun Tagore v. 
Ganendromohun Tagore, L. R., I. A., 
(Sup. Vol.) 47 [1872]. 
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where facts are involved and the earlier decision has proceeded 
upon an erroneous view of law, it is easy to understand 
that the rule of finality of judgments should be applied. 

To answer the question properly it is necessary to state the 
facts of the particular case. The law is not necessarily a 
logical code as every lawyer must acknowledge.' 


—— m 


l See Per Lord Halsbury in Quinn v. Leatham, 1901, A. C. at p. 506. 
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SecTion l. The Main Rule of the Code. 


The main rule of Res Judicata has been re-enacted in the Section 11 
new Code practically without alteration or amendment. This oe ai 
rule of bar by judgment is as follows: 11—‘‘ No court shall 
try any suit or issue in which the matter directly and 
substantially in issue has been directly and substantially in 
issue in a former suit between the same parties, or between 
parties under whom they or any of them claim, litigating under 
the same title, in a court [of jurisdiction '] competent to try 
such subsequent suit or the suit in which such issue has been 
subsequently ee and has been heard and finally decided 
by such court.”’ 

‘“ Explanation III.—The matter above referred to must, 
in the former suit, have been alleged by one party and either 
denied or admitted, expressly or impliedly, by the other.” $ 

Issues arise when a material proposition of fact or law is Issues 
affirmed by the one party and denied by the other.* 

Material propositions are those propositions of law or fact 
which a plaintiff must allege in order to show a right to sue, 
or a defendant must allege in order to constitute his defence.’ 


-~ a RT oo e 


! The only amendment. Its discus- 3 Explanation III, Act V of 1908; 
sion arises under Chapter VIII injra. Explanation,I, Act XIV of 1882. 
t Section I1,*Act V of 1908; * Order XIV, rule I (1); Section — 
Section 13, Act XIV of 1982. 146, Act XIV of 1882. Pr 
6 Ib.. rule 1 (2). The italicised words are new. 
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Ji 
Cf) 


Each material proposition affirmed by one party and denied 
by the other shall form the subject of a distinct issue.! 


of fact and Issues are of two kinds: (a) issues of fact; and (b) issues 
of law. 





Framingand At the first hearing of the suit the court shall, after read- 
rear, zÉ ing the plaint and the written statements, if any, and after 
such examination of the parties as may appear necessary, 
ascertain upon what material propositions of fact or law the 
parties are at variance, and shall, thereupon, proceed to frame 
and record the issues on which the right decision of the case . 
appears to the court to depend.‘ ze 
when not Nothing in this rule requires the court to frame and record ~ 
required. > issues when the defendant, at the first hearing of the suit, 
makes no defence.* E 
Order XX, In this immediate connection should be read the provisions 
Seia of Order XX, rule 5—a provision re-enacted without oe 
since 1859. The rigid interpretation of Tarakant Banerjee’s 
case* as to this provision has too often overlaid the real 
matter in controversy and destroyed all sense of proportion — 4 
in a Judgment. : : 3 
‘* In all suits in which issues have been framed, the court a 
- shall state its finding or decision on each separate issue, un 
less the finding upon any one or more of the issues be sufi- 
cient for the decision of the suit.’’ i 
Tinulak It was decided under the Code of 1859 that Courts should, as 
cae, asfar as practicable, express their opinion on all important — ef: 
points so that remands might be avoided—Tarakant Banerjee — i 
| v. Puddomoney.® The rule is, of course, limited to materie ial 
Bjectment, points on which issue has been joined. Recently in a suit f o) 
no valid ejectment, Ismail Khan v. Hari Charan, a difference gi 
ts opinion occurred. The view prevailing was that whe 1a 
ees court dismisses a suit on the ground that the plaintiff has 1 10 
permanent. lease, it should still go on and determine whether defend ant j 


w. 


"= 
of law.® te 
a 
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: * 
l Tb., rule 1 (3). í Cb tule & ? e 
2 Tb., rule 1 (4). 6 5 W. R. (P. C.;, 63 use P = 
è Ib., ralo 5. 6 5 W. R. (P. C.), 63 [1865 sa 
7 9C. W. N., 60 [1904]. | 
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has a tenancy. Mr. Justice Mitra points out that the 1859 
Code is substantially the same (§ 186) as the Code of 1882 
(§ 204). See Order XX, rule 5, of the new Code. 

This trial of each rnd every issue may be well carried too Walihan v. 
far as in Mussamut Walihan v. Jogeshwar'! where plaintiffs Bh ea 
on the ground that their mother was dead (which was never 
proved) sued for possession; but the courts proceeded to 
decide as to plaintiff’s sonship and as to legal necessity, though 
the essential fact which was the ground of action had failed. 

The Judicial Committee said this should not have been done. 

The application of the principle was, no doubt, correct in Real matters 
Ismail Khan’s case, but Tarakant Bie 8 case is too often cay oneal 
interpreted as meaning that a judge is to try out each and looked to. 
every incidental issue on the assumption that his finding on 
the main issues will be reversed on appeal and will, therefore, 
not be sufficient for the decision of the case. His attention 
should be concentrated on the real matters in controversy. z 

For estoppel by Judgment results from a matter having Matters of 
been directly and substantially in issue in a former suit, and aee 
having been heard and finally decided.? 

Various tests may be applied in order to determine whether Difficulty 
the matter is res judicata, but the real difficulty is to apply ae in apply 3 
them; and nothing but familiarity with the infinite variety es judi- 
of Santed suits in India will furnish the answer as to 
whether the matters in controversy are the same in two suits. 


SECTION 2. The Various Tests which may be applied. 


‘* Just what it takes to make an issue is a question about (a) by La! re 
which there is much conflict,” says Mr. Van Fleet, quoting the decision ? 
as one of the tests: ‘‘ It is sufficient if that point was essen- 
tial to the former judgment.’’ ® Re 

Another test is whether the question decided in the (b) Was itin 

substance 
previous suit was in substance part of the cause of action, part of the 


or whether it was only auxiliary to the main cause ? This cause of ac- 


17C. L. J., 44 [1907]. tary of State for India, 16 Calc., 173, 
3 Kali Krishna Tagore v. Secre- 15T. A., 186 [1888]. er 
ê Van Fleet, Vol. 1, p. 512. | a 
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may be stated in another way: Was the cause of action put 
in issue and directly determined ? 
Matters inci- ‘* It may be,’’ observed Couch, C. J., in Shib Nath Chatter- 
eee jee v. Nubo Kishen Chatterjee, *‘ that in that judgment there 
is a finding which may have some bearing upon that issue, or 
his judgment may contain observations applicable to such an 
issue ; but he did not directly determine it. Any opinion 
which he may have incidentally expressed cannot be consi- 
dered a finding upon the issue so as to make his judgment in 
the former suit a determination of the cause of action in the 
present suit.’’? i 
** Section 13 of the Code of Civil Procedure,’’ said their 
Lordships of the Privy Council in Jagatjit Singh v. Sarabjit 
Singh,’ ‘‘ does not enact that no property comprised in a 
suit which is dismissed shall be the subject of further litiga- 
tion between the parties. What it does enact is that no 
court shall try any suit in which the matter directly and 
substantially in issue has been directly and substantially 
in issue in a former suit, and has been heard and finally 
decided.” 
(c) Explana- Having regard also to the terms of Explanation I to 
a EEC Section 13, now Explanation III of Section 11 of the Code of 
=e , 1908, it is not sufficient that in order to constitute a bar of 
denied or Res Judicata an issue should have been raised and incidentally 
poe. decided, but it must appear that the matter referred to was 
alleged by one party and either denied or admitted, expressly 
or impliedly, by the other.* And the issue must further have 
been a material one.° 


Brick kiln, Explanation III is well illustrated by the case of Wilaits 


ownership 


of, Begum v. Nur Khan,’ where the defendant, in a suit for the 
value of bricks taken from a kiln, claimed a moiety of the 


kiln as belonging to him. It appeared that in a previous 
suit, in which the plaintiff claimed the moiety by right of 












1 21 W. R., 189 [1874]. Prosunno Coomar Chatterjee Sant  —— 
2 21 W. R., 189. karee, 5 C. L. R., 251 1879} = 

à 8 19 Calc., 159 (172) [1891]. 6 Dahoo Munder v. Gopee Nund 
$ See Shama Churn Chatterjee v. Jha, 2 W. R., 79 [1865]}. ee 


6 5 All., 514 [1883]. 
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inheritance, an issue was raised as to the ownership of that 
moiety, and was decided in the defendant’s favour. The 
former degision was held to work an estoppel, the defend- 
ant’s allegations having been expressly denied by the plain- 
tiff in the former suit. 

Another test will be whether the plaintiff had an opportu- (d) Can the 
nity in the first case of recovering that which he seeks to Pisin ote: 
recover in the second case. If so, the former recovery is a tained his 
bar to the latter action. But it must be shewn that the pros be 
plaintiff had an opportunity of recovering, and but for his 
own fault might have recovered, in the former suit that 
which he seeks to recover in the second action.' 

Perhaps it is not going too far to say that the issue must (e) Could the 
be such that the decision practically rests on it in the sense pr a T 
that without the determination of the issue the decision outit? 
could not stand.* 


SECTION 3. A Question of Fact. 


The question whether an issue has substantially been Question 
raised and decided appears to be a matter of fact to be deter- whether the 


issue was 
mined upon the circumstances of each particular case? It ee 
is apprehended that a finding which forms no part of the one of fact. 


decision in a case, and upon which the decree is no way based, 
can never operate as res judicata. en 

The rule as laid down in The Duchess of Kingston’s case + Rulo i in E 
and in Barrs v. Jackson * has been approved by Lord Selborne, oe an 
L. C., in The Queen v. Hutchings,’ and has*been frequently Bara we i 
affirmed by the courts of this country in the terms of Sir Jack a 


William De ee judgment in The Duchess of Kingston’ — | 
3 nave: ee 


m IR a «ee oa 


é 















~s 
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| Nelson v. Couch, 15 C. B. N. 3., derer e ae. OU: A SS 


99, at p. 108, 109 [1863], Section 6. Pant | 
2 See Run Bahadur v. Musst. 8 See Girdhar Manordas v. spe . 4 

Lucho Koer, 12 I. A., 23 (34) [1884]. bhai Kalabhai, 3 Bom., 180, per — č 

The decree was not based apon it West, J. [1882} Were a ma fe 


(the finding of the brothers having $ 2 Sm. L. Cas., lith 
been undivided)? but was made in * 4 ¥. eee 
spite of it. But the fact of its being L R, 6 ee 
embodied in or excluded from the {1881} 
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case,‘ andin those of the judgment of Knight Bruce, V. PE 
The judgment to operate as 7 i 
estoppel must have been directly upon the point, and no 


in Barrs v. Jackson. 


finding as to any matter incidentally cognisable, or to De 7 
inferred by argument from the judgment, can operate ee 
Provided the immediate subject of the decision bea 
from its operation so as to defeat the direct 
object of the decision, the parties may litigate matters in- 
cidentally or collaterally in issue between them for any other 
purpose as to which they may come in question. n p 

In Run Bahadur Singh v. Lucho Koer their Lordships — os 
‘* Having regard, however, to 
the subject-matter of the suit, to the form of the issue, and | e 
to some expressions of the learned Judge, their Lordships = 3 
are further of opinion that the question of title was no more — 
than incidental and subsidiary to the main question, a, 
whether any and what rent was due from the tenant, and 


such. 
not withdrawn 


of the Privy Council say : 


that on this ground also the judgment was not conclusive." * 


SECTION 4. 


In connection with this topic it must be remembered that 
an estoppel may be binding upon the parties although the 
former decision related to a subject-matter different to that 4 
In Rajah of Pittapur v. Sri Rajah Row Buchi Sinaya De 
Garu, the plaintiff claimed as the reversionary heir of one 
Venkata Surya, fhe son of one Buchi Tamayya, who, as the 
plaintiff alleged, had been adopted by his father’s in 
The defendants relied upon a decision in which, as they ¢ co n- 
tended, it had been conclusively determined, as between t he 


in suit. 


1 See Mussamut Edun v. Mussa- 
mut Bechun, 8 W. R., 175 [1867]; 
Kanhya Lall v. Radha Churn, 
B. L. R., Sup. Vol., 662 [1867]; 
Mahima Chandra Chuckerbutty v. 


-= Raj Kumar Chuckerbutty, 1 B. L. R., 


(A. C.), E [1868]. 
2 Seo Ooma Churn Dutt v. Beck- 


+ 


IN ISSUE, 


The Subject-matter of the former Cause DS 5 
may have been different. : 


5 L. R.. 121. A., 16 a y 
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with, 5 W. R. (Act X Ru. ), 3 [1 BE 66l; 
Modhoo Ram Dey v. Boydonath Do 88s 
9 W. R., 592 [1868]; Gooroo Churn 
Sircar v. Brija Nath Dhur, 24V pe 
111 [1875]. 

3 11 Cale., 301; L. Rs BLA 
[1884]. ‘ce T 
4 Ib. 
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plaintiff’s father and Buchi Tamayya, that Buchi Tamayya 
had not been adopted. The former decision did not relate to 
the same property. Their Lordships of the Privy Council 
distinguished the cases of Outram v. Morewood' and Barrs v. 
Jackson, and cited the observations of the Judicial Com- 
mittee in Krishna Behari Roy v. Brojeswart Chowdhranee? as 
to the construction of the expression ‘“‘ cause of action,’’ 
holding that it had been determined in the previous suit 
that the plaintifi’s father and Tamayya were not brothers 
because Tamayya had never been adopted. ‘‘ In fact,’’ 
said their Lordships, ‘‘ the allegation of the plaintiff is 
substantially this: that Venkata Row (the plaintiff’s father) 
had a right to say that Buchi Tamayya was not adopted 
when the establishment of his adoption would have given 
him a right to participate in the property of Niladri Row to 
which Venkata Row in the former suit claimed to be solely 
interested ; but that the plaintiff, deriving title through his 
father Venkata Row, has a right to say that Buchi Tamayya 
was adopted when the fact of his adoption would entitle 
the plaintiff to inherit property as the reversionary heir of 
Tamayya’s son. If ever there was a case in which the law 
of estoppel ought to apply, it appears to their Lordships 
that this is such a case. ’’* 


SECTION 5. An Attempt to digest some of the 
Different Classes of Issues. 


It is, therefore, a question of fact, and the mere enumera- 
tion of tests is only one step towards the solution of the 
problem. Too much attention has been paid to the elaborate 
framing of propositions which can do no more than indicate 
principles which have to be applied to a multiplicity of parti- 
cular instances. These tests originated in England where 
the land law is of a different nature, and where the intricacy 
of Indian litigation is a thing unknown. What really helps 
is an attempt to digest the Indian cases under the different 





1 3 East., 346 [1803]. 3 L. R., 21. A, 283 [1875]. 
2 1 Y. & C., 585; 1 Ph., 582[1842] + L. R., 12 I. A., 20 [1884]. 
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classes of issues. This has been attempted in the following E 
pages. EFt 
A case of adoption has just been noticed. It is clear that 
where an issue has been tried and determined as to the valid- 
ity of an adoption, the same issue cannot be again raised pat 
between the parties in a subsequent litigation. In Krishna 
Behari Roy v. Brojeswari Chowdhranee,! the plaintiff suing Be: 
to set aside an adoption was held barred by the decision in _ | 
a previous suit in which he had intervened as reversionary 
heir. This ruling was followed in Arunachala v. Pancha- 
nadam, where the defendant had in a previous suit claimed 
to be the adopted son of one Muttu Pillai whose widow 
denied the adoption, and the suit was dismissed for default. K 
Subsequently the widow recognised the defendant who 
entered into possession. ` In a suit by a reversioner to recover = 
the estate of Muttu Pillai it was held that the question of 
the adoption was res judicata. ; 
In Har Shankar v. Lal Raghuraj the statements of the 
respondent fell short of founding an estoppel, and he had © a 
asserted or denied the adoption just as it suited his purpose 
throughout a protracted litigation between the members 
of the family. The award of a Committee of Oudh Talaq- 
dars, affirmed by the Financial Commissioner, did not 7 
a bar since such a Committee is not a court’ The Cor 
mittee had no jurisdiction. The competency of courts is 
dealt with in another place.* ig i 
The plaintiff in a previous suit succeeded on the streng P S 
of a deed of gift, but it was held that he was not the adopted 
son. He could not have appealed from the decree ‘ich É 
was in his favour, nor from the finding on the adoption is 
which was held not to bar a subsequent suit.’ 
An issue raised after remand in the lower court, 
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i LR, 21. A, 283; 1Cale., 144 È A, 125; 9 Bom, L F be <a 
[1875]. 17 M. L. J., 354 [1907] P. ee E 


2 8 Mad., 348 [1885]. 4 Infra Chapter VIM. 
8 29 All., 519; 4 A. L. J., 497;  § Rango v. Mudiyappo, 23 Bo 
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by both parties, and treated as the main issue in the case, 
would apparently be res judicata if decided finally and not 
appealed from.! 

[In a suit for maintenance the fact that a decree for a prior Mainten- 
period omitted to make a surety liable is not res judicata so anoo su, , 
as to bar a claim to make him liable for a subsequent period. pete =o 
The plaintiff could not have recovered in the former suit 
the arrears now claimed. The issue was a different one in * 
each case.? 

A Hindu widow’s decree for maintenance does not bar a Enhance- 
subsequent suit for enhanced maintenance on the allegation peers : 
that prices have risen. See Bangaru Ammal v. Vijaya- °F- 
machi? where the cases of enhancement or reduction are 
considered. 

[It is obvious that a suit by co-sharers against lambadars Cause of 
in the United Provinces for the profits of one year cannot pi ee ee 
be conclusive as to the profits of another year. The same 
principle applies to maintenance. sh Sa 

In Rampal Singh v. Ram Prasad Singh® the matter direct- intents thar 
ly and substantially in issue in the suit of 1876 was that one ot ha 
Rampal Singh had only a life interest with remainder to contingent. 
the plaintiff and that Lachman Singh (and therefore the ene 
plaintiff as his heir) had a vested interest in remainder. This e f 
matter was res judicata in the subsequent litigation between 
the plaintiff and Raja Rampal Singh, and the plaintiff could, a 
therefore, sue to set aside an alienation. a Í js 














Where an issue was heard and finally decided, but the D m nage 
suit was dismissed for want of notice under Section 363 ofo 


the Bengal Municipal Act, a subsequent suit for p e 
tor Si removing retas goni Mi ee 


„e A Tn ee a 


1 Thakur Tirbhuwan v. Raja $ Kanta Singh v. Mukhta Prasad 
Rameshar, 10 C. W. N., 1065 [1906]; 4A. L. J., 173 (1907); A. W. N., 
23 All., 727; 3 A. L. J., 695, that 47 [1907]. 





adoption was invalid. 6 27 All., 37 [1904], P.C., sub nom. = 
2 Bhikabhai v. Rai Bhuri, 27 Raja Rampal Singh v. Ram Ghulam ——— 
Bom., 413 [1903}" Sis Singh, 32L A WT. a e 
3 22 Mad., 175 Cae) suey). als 
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held barred, Peary Mohun Mukherjee v. Ambica Churn Bando- 
padhya.' 


An issue as to an Adimayavana tenure is of a different 
nature to an issue as to the right to an Adimayavana allow- 
ance. Therefore, a decision disallowing the former is no bar 
to a suit to recover the latter.® 


The issue in the two suits would be of a different nature.’ 


have been incidentally involved in the previous case.‘ 


for recovery of possession of the same property.® 


sity, is no bar to a suit to redeem the mortgage.’ 





So the fact that a son has been exempted from liability : 
on a promissory note, because he did not sign it, is no answer . 
to a claim to make him liable as a Hindu son to pay his father’s 5 
debts, provided the debt is not tainted with immorality. 7 

= 

A suit in the nature of a Small Cause Court suit for damages 
for the fruit of trees does not bar a suit in which the title to ; 
the trees is involved, although the right to the trees may 

A suit substantially to restrain waste in respect of cer- i 
tain property rests upon a different cause of action to a suit Re 

A suit 3 
for ejectment, which has been dismissed on the ground that e 
the defendant has mortgaged the land for purposes of neces- = 


A decision as to the validity or otherwise of a document, 
where the question has been properly in issue and deter- 


mined, is binding upon the parties or their representat 


in subsequent litigation, but there must be sufficient evi- a 


dence before the court to support the plea.’ 





1 24 Calc., 900 [1897]. 

2 Mana Vikrana v. Karnavan 
Gopalan, 30 Mad., 203 [1906], and 
cases there cited as to the nature 
of these allowances. 


L. R., 5 I. A., 200; 3 C. L. 
[1878]. 








3 See Shiam Lal v. Ganeshi, 28 
All., 288 [1905]. 

+ Anwar Ali v. Nur-ul-hag, 4 
A. L. J., 517 [1907], and cases there 
cited. See Doorga Ram v. Kally 


= 






.6 Vallabh Bhula v. Rama, 9 Bo ea 
H. C., 65 [1872]. ar aa 

1 See Mirza Kurratulain ve Nawa? 
Nazhat-ud-dowla, 9 C. v aa S 
as to a Mahomedan pee ) 
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In Jardine, Skinner & Co. v. Dwarka Nath Chuckerbutty,' Pottah, 
the validity of a pottah was observed upon in a previous suit validity of. 
which had been dismissed upon a preliminary point. The 
decision wis held to be no bar to a subsequent suit based 


upon a separate cause of action. See Jamaitunnissa v. Wakfnama, 


Lutfunnissa ? as to a wakfnama; Srimut Rajah Mootoo v. 

Kama Natchiar®; and Mulraj Lachmia v. Chalekany * as Will. 

to a will; Dakhyani v. Doligobind 5; Soorjomonee v. Sudda- 

nund*; Gunga Ram Sadhookan v. Panchcowree" as to a kobala ; Kobala. 
Kally Persad v. Mohesh Chunder* as between co-defendants ; Co-defen- 


Mir Furzund Ali v. Mussamut Jaffree ? as to a deed of gift ; Bor. f gift. 
Dhundi v. Ram Lal” as to a deed of sale. The books are eae d F r 


full of such instances. 


In Ram Chunder Singh v. Sadho Kumari," a decree award- Title in 
ing to one of the parties to a suit money deposited in a Trea- 
sury by a third party as the compensation for land taken by 
the latter for railway purposes, was based upon the right to 
the land, and the question of title was directly and substan- 
tially in issue in the suit. It was held that the contest of 
title was conclusive between them. In the case now cited, 
the tenure of a ghatwal had been held to be permanent in 
proceedings between the ghatwal and certain under-tenure i 
holders in which the right to receive the compensation money 
had been determined in favour of the ghatwal on the ground 
that the tenure-holders held upon sufferance. The decision 
was held binding in a suit by the ghatwal to resume an under- 
tenure as being determinable at will. 


sition case. 


E 
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A suit for malikana was held to substantially raise between Matia. T: E 


m 





1 14 W. R., 412 [1873]. [1872]. ° 
2 7 All., 606 [1835], 1 25 W. R., 366 [1876]. 
3 11M. 1. A., 50; 10 W. R. P. C., 3 1 Hay, 430 [1862]. 
1 [1866]. 9 5 N.W., 118 [1873]. 
+ 2M. I. A., 54 [1838]. 10 7 N. W., 149 [1875]. 
6 21 Cale., 430 [1893]. 11 12 Calc., 484; L R., 12 I A, C 
6 12 B. L. R., 304; 20 W. R., 188 [1885]. See this caso discussed 
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the parties the question of the proprietary right to the lan 
in respect of which malikana was claimed.'! 


In a suit for dissolution of marriage the fact of oraalit Er 
was held to be sufficiently established by the production 
of a previous decree for judicial separation on account Wa 
cruelty.* <a E Ai 

ee 

Where the plaintiff elected to sue the defendants as — 
cipals on a contract, the decision was held to bar anothe ze 
suit on the same contract in which the plaintiff sought M 
charge them as agents under a trade usage, since the essen- 
tial facts would have to be established hy the same evidence 


ee 


in both suits.’ ed A 
E ae 
In Gobind Mohun Chuckerbutty v. Sheriff,* it was held 
that, in the mofussil, a suit by a principal against his wai 
praying for an account, does not preclude the plaintiff fro; mo 3 
afterwards suing to recover the money so found due on the i 
accounts being investigated. It is there pointed out that 3 
in practice two suits were then generally allowed as there is 
no officer of the court to whom the accounts are referred, bat < 
the rulings in the slasi overcome this difficulty. ki s 
In Pahlwan Singh v. Risal Singh, a decisions in a previo a 
` suit as to the date from which interest was payable - | 
respect of a certain bond was held conclusive in a suit 
subsequent instalments. In Sheoraj Rai v. Kashi Nath the 
plaintiff claimed to have four bonds cancelled on the ; c srount 
that they were satisfied. In a previous suit po i pi- ot 
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1 Gopi Nath Chobey{v. Bhugwat ever, Degamber Moz 
Pershad, 10 Calc., 697 [1884]. nath Roy, T Calc., [188 
® Ledlie v. Ledlie, 22 Calc., 544 noda Persad Roy hon 
[1895]. | Calc., 754 [1881]; H 
3 Devrav. Krishna v. Hatamt hon, ee Kumar, 
Bom., 87 [1876]. See the observa- pessar, Foe? 
tions of West, J., in this case at p. 90. ; All., 55 ns. 
#7 Calc., 169 [1881}. ‘See, how- Al., 247 [1884 
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these bonds the plaintiff, as defendant, had alleged that all 
the bonds had been satisfied, and anissue raised upon this 
point was ‘decided against him. The Full Bench held that 
the previous decision was conclusive only as to the two bonds 
which were adjudicated upon in the first suit. 





Where the plaintiff had sued the defendant to obtain a Land, area 
kabuliyat in respect of 8 bighas 17 cottahs of land, and it Sint, ee 
was determined that the defendant held 7 bighas only, the 
plaintiff was held to be precluded from afterwards suing to 
eject the defendant from the remaining 1 bigha 17 cottahs.! 

So where the defendant in a rent-suit admitted the sum 
claimed, but contended that he held a larger area of land 
than that specified in the plaint, an issue was raised on this 
point and decided against him. A suit brought by him to 
have it declared that the sum which he admitted comprised 
the rent for all the land held by him under the landlord was 
held to be barred.2 But where the area of land though in 
issue between the parties has not been conclusively deter- 
mined, the matter will not be res judicata. In Hoghoonath 
Mundul v. Juggut Bundoo Bose,’ the Court held in a pre- 
vious suit for rent that the raiyats were bound by a jama- 
bandi signed by them, and did not decide whether the zemin- ‘ 
dar had overstated the area of the land. This decision was 
heid to be no bar to a suit by the raiyats praying for 
measurement of the land. 

The decision in a suit for rent, in which a measurement Rent suit, 
was made at the instance of the defendant with a view to ment 
ascertain whether the rent should not be reduced in accord- 
ance with the terms of the lease, was held not to bar the 
defendant in a subsequent suit for enhancement from question-  __ 
ing the measurement, since the previous decision was only 
conclusive between the parties upon the question whether . 
the land demised was or was not less than, or equal to, the BES: re 








a  e 


1 Gopal Chandra Roy xw. Nabin 2 Bussun Lal Shookul v. Chundee — 
Chandra Bhandari, 3 B. L. R. Ap.), Dass, 4 Calc., 686 [1879]. 
35 [1869]. | 2 7 Cale., 214 [1881]. © 
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estimated quantity. Whether it was more than the esti- 
mated quantity was a question immaterial to the first suit.’ 

A decision in a suit for rent. in which the defendant’s 
contention that he had held the land for more than twenty 


years at an uniform rent was supported by the court, was 


held no bar to a suit for rent at an enhanced rate, since there 
was no decision as to whether the presumption to be drawn 
from such uniform payment had been rebutted by the plain- 
tiff.* The cases as to ex-parte decrees and decrees upon ad- 
missions in rent-suits are collected in a subsequent chapter.’ 

In Luckhinarain Mitter v. Khetiro Pal Singh Roy, 
decision in a rent-suit, in which one K intervened, claiming to 
set-off against the arrears of rent a sum deposited by him as 
assignee of a durputni taluk to protect his under-tenure from 
sale, was held by the Privy Council to be no bar to his 
recovering the amount of his deposit from the putnidars and 
his assignor. 

In Muthumadeva Naik v. Sevatta Muthumadeva Naik, 
the plaintiff sued to recover a zemindary upon the ground 
that he was the eldest son of his father. He had previously 
sued to obtain a declaration of his status as the son of his 
father’s Pattaba Stri, or royal wife, and it was held that he 
had failed to prove that he was the heir. The court held 
that the matter was res judicata, no separate cause of action 
being alleged. 

A decree declaratory of title, obtained by a co-sharer in a 
deshpande vatan, operates as res judicata in regard to his 
title, except so ae as circumstances subsequent to the decree 
may affect it.’ 

A, the purchaser of the right, title and interest of X, a 
mortgagor sued the mortgagee B who was also putnidar 

under X) for rent under the putni lease. The defendant had 
Jesil attached the mortgaged property under a decree 


2 
“il 





l Ekram Mundul v. Holodhur + 13 B. L. R., 146 [1873]. ee 
Pal, 3 Cale., 271 [1878]. 5 7 Mad., H- Ġa 160 [1872]. m ae 
2 Gopee Mohun Mozoomdar v. 5 Dulabh Vahuji v. Bansidhar Baty ENI 
Hills, 3 Calc., 789 [1878]. - 9 Bom., 111 [1884]. Hak Se 
8 Chapter IX, infra. — Stay = 
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obtained by him upon his mortgage, and purchased the 
zemindari interest of X subject to the mortgage. It was 
held that the relation of zemindar to putnidar ceased upon 
the purchase by B, and this decision was held to bar a suit 
by A claiming to redeem the mortgage, as the rent-suit had 
involved the question of title.! 


In Ishri Dat v. Har Narain Lal, the plaintiff sued upon Mortgagee . 


a mortgage, alleging that the rights of the mortgagee had 
been conveyed to him by a deed-of-sale, but that document 
being unregistered and inadmissible in evidence, the suit 
was dismissed. A fresh deed of sale having been executed 
by the vendor, the plaintiff again sued on the mortgage- 
bond. It was held that the previous decision was not res 
judicata, the two suits being brought upon different titles. 


In Ratan Rai v. Hanuman Das? a mortgagee sued his Mortgagee. 


mortgagors to recover the principal and interest due upon 
the mortgage. It appeared that in two previous suits the 
person who had purchased the mortgaged property subse- 
quent to the mortgage had been held primarily liable on the 
ground that he had received the balance of the sale-proceeds 
of the property which had been sold in execution of a decree 
against him. Previous to the present suit, however, he paid 
the sale-proceeds into court, and the plaintiff drew out the 
money in part satisfaction of the principal and interest due 
to him. It was held that the ratio decidendi of the two 
previous suits no longer existed, and that these decisions 
were no bar to the plaintiff recovering. 


In Umrao Lal v. Behari Singh* (an almost impossible Lien. 


case now), the property hypothecated in an instalment-bond 
was made a defendant together with the obligors, and the 
plaintiff obtained a decree, which was, in execution, held not 
to cover instalments falling due after the decree. The plain- 
tiff then sued to recover such instalments by enforcement 
of his lien upon the property. It was held that the cause 


1 Radhamadhub Holdar v. Mono- 2 3 All., 334 [1880]. 
hur Mukerji, 15 Cale., 757; L. R., 15 8 6 All., 118 [1882]. 
I. A., 97 [1888]. + 3 All., 297 [1880]. 
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of action in the previous suit was not the same, as the plain- 
tiff had not, in that suit, asked for a declaratory decree for 
instalments not then due, and it was doubtful whether the 
first court could have granted such relief. The cases as to 
mortgages are separately dealt with in another chapter. 


Claim not The mere fact that a claim has been included in a previous ~ 
Pong ” suit without its having been directly and substantially put 
el n in in issue and decided, does not, upon the dismissal of that 
suit. suit, preclude a subsequent suit upon it. In Jagatjit Sing v. 
Sarabjit Singh,’ the plaintiff, having in 1873 obtained a 
Lands, issue decree for possession of certain lands as belonging to village 
cE el a A, the lands being judicially ascertained but not demar- 
previoussuit. cated, brought a further suit in 1877 to recover alluvial lands 
as belonging to village B, and included therein some of. the 
lands decreed in the previous suit. The suit of 1877 being 
dismissed, he then sued in the Revenue Courts, and the lands 
last mentioned were demarcated and adjudged to belong 
to him, but the defendant denied the jurisdiction of the 
courts. In 1886 the plaintiff sued to recover possession of 
the aforesaid lands, and the decision in the suit of 1877 was 
pleaded in bar. The Judicial Committee held that the 
dismissal of that suit did not bar the recovery of the land in 
question, no issue relating to it having been heard and finally 
decided in that suit. Their Lordships said: ‘* Was then 
s the title to the Tappa Sipah lands put in issue by the suit 
of 1877, and was it heard and finally decided against Kapur- 
thala? . . . . But it is clear that the moment land ~ 
was shewn to belong to Tappa Sipah, it was considered as 3 
out of the suit. -Both courts treat it so, and both courts š 
direct Kapurthala to get the Tappa Sipah land ascertained 
. . - . It seems to have been the express intention of both 
courts to decide nothing about Tappa Sipa.” š 
Land pur- In Ram Charan Buhardar v. Reazuddin? A sued as 
chased, issue a uction-purchaser to recover part of a taluq, and it was held 


5 


as to what. 


Se 8 ASEM eat SORA OE ipa nin ceil 
1 19 Calc., 159; L. R., 18 I. A., 165 [18911 on SS 
5; = 2 10 Cale., 857 [1884}. ns 
be 7 m š sax oe a 





CHAP. IV.] DIFFERENT CLASSES OF ISSUES. 73 


that he had purchased not the tenure itself but the right, 
title, and interest of his judgment-debtors, and as he had 
failed to pfove the specific lands held by them, the suit was 
dismissed without prejudice to the plaintiff's right, to bring 
a fresh suit for possession of the lands of the taluq in suit 
distinctly ascertained. A then sued some of the defendants 
and other persons. It was held that the question whether 
he had purchased the whole or a portion of the taluq was 
res judicata, but that the question, as to what lands A was 
entitled to by virtue of his purchase, had been left undecided 
in the first suit, and A was, therefore. entitled to a decision 
on that point. j 


But it is necessary to observe that the mere fact that an Issue need 
issue was not framed will not prevent the operation of the noa 
rule of Res Judicata, provided that in substance the matter pressl 
has been heard and determined. In Soorjemonee Dayee v. ifin sab 
Suddanund Mohapatter' their Lordships of the Privy Coun- pro the 


cil say: ‘* If both parties invoked the opinion of the court has been 


upon this question, if it was raised by the pleadings and 
argued, their Lordships are unable to come to the conclu- 
sion that, merely because an issue was not framed which, 
strictly construed, embraced the whole of it, therefore the 
judgment upon it was ultra vires?. .. Their Lordships 
are of opinion that the term ‘cause of action’ (Section 2, 
Act VIIL of 1859) is to be construed with reference rather 
to the substance than to the form of action. But even if 
this interpretation were not correct, their Lordships are of 
opinion that this clause in the Code of Civil Procedure would 
by no means prevent the operation of the general law relat- 
me ee ee bis vexari 
pro eddem causd.”’ | 

In the case now cited one Chuckurdhur adopted the plain- so 
tiff Suddanund and afterwards adopted one Bonomalee. g7 
He sens oo apar ae 
them, and providing for a forfeiture in case either son dis- 


—. a ee E 
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puted the will, in which case the entire property was to go 


Self-acquired to the other son. Shortly afterwards Chuckurdhur dis- 


property, 
issue as to. 
Will. 
Adoption. 


Status. 
Adoption. 


= 


inherited the plaintiff, who, thereupon, brought a suit against 
Chuckurdhur, Bonomalee, and other persons claiming under 
deeds executed by Chuckurdhur, to have the deeds and the 
will set aside and to have the adoption of Bonomalee 
declared invalid, alleging that the property was ancestral. 
In that suit only one issue was raised as to whether the plain- 
tiff had assented to the adoption. It was held that the will 
must be set aside so far as it affected the plaintiff's right in 
ancestral property, but that the ancestral property should 
be held to include property inherited by Chuckurdhur, and 
not property acquired by him out of income. Upon the 
death of Chuckurdhur and Bonomalee, the plaintiff sued 
Chuckurdhur’s widow and the surviving parties to the 
former suit for possession of the estate, on the ground that the 
inherited and acquired property were both ancestral. The 
defendants contended that such property as had been pur- 
chased by Chuckurdhur was self-acquired and could be 
disposed of by will, and that the question was res judicata. 
The plaintiff replied that the question was not so raised in 
the former suit as to give the court jurisdiction to try it, and 
that the judgment upon this point was ultra vires. The 
Judicial Committee held that this question had been raised 
by the pleadings and treated by all the parties as being 
before the court, and had been in effect decided in the pre- 
vious suit, and could not be again raised between the parties 
in any other form.' 

The above ruling was cited by the Judicial Committee in 
Krishna Behari Roy v. Brojeswart Chowdhranee,® a suit. to 
set aside an adoption, in which it was held that the validity 
of the adoption had been affirmed in a previous suit in which 
the plaintiff had intervened as reversionary heir. Their 
Lordships observed that they were of opinion that the ex- 


1 See Gregory v. Molesworth, 3 Atk., 626 [1747] supra, p. 310. ~ 
2 L. R., 2 I. A., 283; 1 Calc., 144 [1875], see Arunachla v. Panchana- 
dan, 8 Mad., 348 [1885]. 
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cc 


pression ‘‘ cause of action” could not be taken in its literal 
and most restricted sense: “‘ But, however that may be, 


by the general law where a material issue has been tried — 


and determined between the same parties in a proper suit 
and in a competent court, as to the status of one of them 
in relation to the other, it cannot, in their opinion, be again 
tried in another suit between them.” In that case, how- 
ever, an issue was expressly raised. 


A decision may be by implication. Thus in Pahalwan Siete 


Singh v. Maharajah Maheshur Buksh Singh,’ a suit was 
brought in the Shahabad Court claiming land coloured 


necessary 
implication. 


yellow in a plan as an accretion to land coloured green, as Jurisdiction. 
being part of the plaintiff's settled estate lying within the; a ae 


jurisdiction of the court. The defence was that the land Adiaiibe 


claimed belonged to the defendant’s estate in the Ghazipur 
District, and the jurisdiction of the court was objected to. 
The suit was decreed, and the defendants then sued in the 
Ghazipur Court to establish their title to the land coloured 
green. The Judicial Committee held that the Shahabad 
Court had jurisdiction to try the former suit, the decision in 
which by implication extended to the land coloured green 
which was found to be within the settled estate of the plain- 
tiff in that suit, inasmuch as the land coloured yellow was 
found to be an accretion to it. The Ghazipur Court had, 
therefore, under Section 14 of Act VIII of 1859, no juris- 
diction, the matter being res judicata, having been decided 
by a ‘‘ competent authority ” within the latter part of that 
section. | 

A decree made without jurisdiction cannot ager an estop- 
pel by res judicata.” 





In Moni Roy v. Mussamut Rajbunsee Koerd a acai in a Matters . E 


previous suit incidentally determining’ the boundary line ™% 





between two villages was held not to be conclusive as to the Boundary. a 


ownership of land other than the land previously in suit. 
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Matters not in Mussamut Imaman v. Fazul Karim,' the plaintiff sued 
“sage to recover property sold to him by the defendant in a 
nee former suit, and to have a certain parol gift declared invalid. 
Gift, vald- In the previous suit the question of the validity of the gift 
my ot. had been raised in special appeal, but was not entertained. 
The court held there was no res judicata, the cause of action 
being different. But the rule here rests upon the principle 
elsewhere fully examined, è that a matter upon appeal ceases 
to be res judicata. 
a Where, therefore, an Appellate Court has advisedly con- 
Title. fined its decision to one of two points decided by the lower 
court, the other question is still open to the parties. In 
Gungabishen Bhugut v. Roghoonath Ojha’ the High Court 
in appeal in a previous case dealt only with the question of 
possession and did not determine the question of title, 
which was accordingly held to be open for subsequent 
litigation. 
Matters ad- In Chinniya Mudali v. Venkatachella Pillai, the plain- 
ome wo tiff,in 1866, sued to recover half of a village sold by his grand- 
mined. father, on the ground that the village had been family pro- 
perty, and was sold without the consent of the plaintiff's 
father, and not for any family purposes. The defendant 
Sale, validity pleaded res judicata. It appeared that, in 1855, the plain- 


oi tiffs father had sued the defendant’s father upon the same 


deed to set aside éhe sale on the ground that the grandfather 
was, at the time of the sale, imbecile, and that the sale was 
invalid as having been made without the consent of the 
then plaintiff. The court, on that occasion, decided in the 
then defendant’s favour on the first ground, and distinctly 
refused to decide the case upon any other ground. Again, 
in 1862, the plaintiff sued the present defendant upon the 
same grounds as those taken by his father in the suit of 
1855, and the suit was dismissed on the ground of Res Judi- 


ES ee 








17 N. W., 251 [1875]. 3 7 Calc., 381 [1881]. See Chun- 
2 See Chapter VI, Section 8, and der Coomar Mitter v. Sib Sundari 
~ Chapter VIII, Section 7 tn/ra. Dassee, 8 Cale., 631 [1882]. 
As + 3 Mad. H. C., 320 [1867]. 
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cata. In the suit of 1866, Scotland, C. J., and Holloway, 
J., held that, although the court, in the suit of 1855, might 
have adjudicated upon the question whether the sale had 
been made-for family purposes and with the consent of the 
plaintiffs father, the Judge advisedly and distinctly refused 
to do so, and that consequently there was no res jasoak 
as to this point.' 


In Amir Zama v. Nathu Mal}? A sued B to recover his Set-off of pre- 


vious claim. 


wages, and B claimed as a’set-off a sum due for cloth which Wages ; price 


he alleged A had sold on his account on commission. In a Of cloth. 
previous suit B sued A to recover the price of cloth sold and 
delivered to A by him, and A pleaded that there had been 

no sale, but that he had received the cloth on commission 

sale. The latter question was not decided, and that suit 

had been dismissed on the ground that no sale by B to A 

had been proved. It was held that the claim for set-off was 

not barred by the previous decision. 

It is obvious, however, that a defendant cannot be allowed 
to set-off any claim in respect of which a suit has been 
previously brought by him and dismissed upon a final 
adjudication.® 


SECTION 6. The Decree is not the Test of Res Judicata. 


At one time the test applied to discover whether a finding Findings not 
was incidental or not was the fact of its being embodied in, pen ne 
or excluded from, the decree, and many cases appear to upon which 
have been expressly decided upon this ground. It will be i 
convenient to consider these separately. a aaea an 


Two propositions appear to be well settled : (a) That the Diad itself 


not a test of 


decree itself is not the test of what is or is not res judicata, bes judicata, 
but that the question in each case is what did the court nor a finding 
really decide ? Res Judicata, in other words. is matter of wire. deel 
substance. (b) That where the decree of a court is not based ~ spite of 


l See the observations upon this 2 8 All., 396 [1886], 

case in Doorga Persad Singh v. 3 Abdoollah Khan vw. Sreekunto 
Doorga Konwari,”4 Całe., at p. 197 Pershad, 15 W. R., 252 [1871]. 
[1878]. 
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upon a finding but is in spite of it, such a finding cannot % 
work an estoppel.! “a a 
In Niamut Khan v. Phadu Buldia, the plaintiffs sued for . 
enhancement of rent of a certain tenure. Insa previous — a 
suit for enhancement, the defendant pleaded that no notice — a 
of enhancement had been received, and that the rent was 
not enhanceable, he and his predecessors in title having s 5 
held it at a fixed rent from the Permanent Settlement. The 
court dismissed that suit upon the ground that no notice : 
had been given, but the munsiff stated in his judgment that — 
he considered the rent enhanceable, because he did not 23 
believe the pottah and dakhilas produced by the defendant. — 
The latter finding was not embodied in the decree, but the a 
Full Bench held that the matter had been. hie 
tried and decided within the meaning of the rule laid down a 
by the Privy Council. This case appears to be overruled 
by Kali Krishna Tagore v. Secretary of State,’ and Run — 
Bahadur Singh v. Lucho Koer* Its effect has been further — Pe 
doubted in Nundo Lall Bhuttacharjee v. Bidhoo Mookhy Debee* ae 
and Thakur Magundeo v. Thakur Mahadev Singh.’ <a 
In the last case the landlord sued to eject his tenant, who 
defended upon the ground that the tenure was permaner hae 
and that the plaintiff was estopped by the conduct of his 
predecessor in title. A previous suit by the plaintiff neh 
been dismissed on the ground that no notice to quit hi 
been served, but the court held at the same time that t p 
tenure was not permanent. The court held that the p 
vious decision was not res judicata, ‘‘ the decree dis sg | 
the suit being based, not upon the finding adverse to th 
defendant in that case, but in spite of it.” It was doub ted 
whether Niamut Khan’s case? was not overruled by Ru 
Bahadur Singh v. Lucho Koer.* 





“ie a: 


1 Run Bahadur’s case, 11 Calc., 5 13 Cale., 17 (1886). 


301; L. R., 12 I. A., 23 [1884]. 6 18 Cale., 651 [1891]. 
2 6 Calc., 319 [1880]. 1 6 Cale. 319 [1880]. | 
8 L. R., 15]. A.. 186 [1888]. 3 11 Calo., 301; L. R 
$11 édo 301; L. R., 121A. 28 [1884). 
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In Devarakonda Narasamma v. Devarakonda Kanaya} Madraa”™ 
the court observed: ‘‘ Certain recent decisions? appear to 
have held that the first clause of Section 13, Civil Procedure 
Code, precludes a second trial between the same parties of 
matters which have been in issue and upon which the Judge 
has expressed his opinion in a former suit. We do not agree 
with this view. The words ‘ has been heard and finally 
decided by such court,’ apply, not to the expression of 
opinion in the judgment, but to what has been decided by 
the decree.” As to this last point, however, it is apprehend- 
ed that the case is overruled.’ 

In Anusuyabai v. Sakharam Pandurang, the plaintiff Bombay. 
prayed for a declaration, as against one defendant who 
claimed to be owner of certain lands, and as against another Title. 
defendant who claimed to be mortgagee in possession, alleg- ` 
ing that the lands were his. The suit was dismissed, but Mortgagee. 
the court held incidentally that the plaintiff was not en- 
titled to possesseion by reason of the mortgage, and as he 
had not asked for redemption the suit must be dismissed. 
The High Court held that no appeal on the part of the first 
defendant would lie, as there was nothing in the decree which 
the plaintiff could afterwards use in his favour as res judi- ð 
cata. The decision on the incidental question was therefore 
not final. 

In Jamaitunnissa v. Lutfunnissa, the plaintiff sued to Allahabad 
obtain possession by right of inheritance and to set aside validity Of | 

a wakfnama, and the defence taken was that the possession k. 
of the defendant could not be disturbed so long as a certain : 
dower debt remained unsatisfied, and further that the deed 
was valid. The first court held the deed was invalid, but 
upheld the defendant’s possession. By the decree the suit 
was dismissed, but no finding as to the deed was embodied 


a_a — = ee ee ee a eee, 
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14 Mad., 134 [1881]. See also 6Cale., 319 [1880]: Lachman Singh 
Muttukumarappa v. Arumuga, 7 v. Mohan, 2 All., 497 [1879]. 
Mad., 145 [1883] ; Arala v. Kappa, 8 3 Kali Krishna Tagore v. Secretary 


Mad., 77 [1834}, of State, L. R., 15 I. A., 186 [1888]. 
2 Niamat Khan v. Phadu Buldia, + 7 Bom., 464 [1883} 
ae 5 7 All, 606 [1985]. 
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in the decree. Onappeal the finding as to dower was affirmed, 
but the court refused to decide upon the validity of the 
deed as being unnecessary to the disposal of the claim. A 
majority of the Full Bench of the High Court observed : 
‘‘ We are clearly of opinion that the findings in a judgment 
upon matters which subsequently turn out to be immaterial 
to the grounds upon which a suit is finally disposed of as to the 
plaintiffs right to any portion of the relief sought by him 
as declared by the decree, amount to no more than obiter 
dicta, and do not constitute a final decision of the kind con- 
templated by Section 13 of the Code.” ! And the court 
held that the question as to the validity or otherwise of the 
wakfnama was immaterial to the decision of the case. 

Niamut Khan v. Phadu Buldia* has again been doubted 
in the recent case of Thakur Magundeo v. Thakur Mahadeo 
Singh, where the plaintiff, as ticcadar, sued to eject the 
defendant from certain lands claiming the land as majhes 
land, or land cultivated by the landlord or the ticeadar. The 
defendant pleaded his right of occupancy. The court 
found that the land was majhes, but dismissed the suit on 
the ground of failure to prove notice to quit. It was held 
that this decision did not preclude the defendant, in a sub- 
sequent suit for ejectment, from pleading oceupaney rights, 
since the issue in the previous suit could not be said to have 
been finally decided against him, inasmuch as the decree 
was not based upon it, and there could be no appeal against. 
it, because the decree was in favour of the party against 
whom the finding was recorded. 

‘*The right conclusion,” observed Sargent, C. J., im 
Ghela Ichharam v. Sankalchand Jetha + ‘* we think on the 
language of Section 13 of the Civil Procedure Code and the 


7 " 2v — m -— ee 


1 Ib., 611. See Mohan Lal v. Bans, 8 All., 172 [1886]. 
Ram Dial, 2 All., 843 [1880], where 2 6 Cale., 319 [1880]. 
certain observations of the court 3 18 Calc., 647 [1891]. 
in a former suit to the effect that an + 18 Bom., at p. 602, where the 
account between the parties was decisions are collected and com- 
not finally settled were treated as mented upon. 
obiter dicta. See also Deokishen v. 
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authorities. is that where the issue is not necessary for 
the decision of the suit, the decree couched in general terms 
does not cover the finding on that issue nor indeed can 
such a finding by being expressly inserted in the decree 
acquire the force of res judicata which was wanting to it as 
part of the judgment of the court. There is no section in 
the Code which makes it the more necessary to appeal from 
it because it has been so inserted, indeed the Code does 
not contemplate findings or issues being inserted in it.'” 

In Peary Mohun v. Ambica? it is said that the question 
is settled by Nundo Lall v. Bidhu Mookhy * and Thakur 
Magundeo v. Thakur Mahadeo* The case is treated as 
overruled now. See Ismail Khan v. Hari Charan.’ 

It follows from the principles examined in Chapter III * Court may 
that the court requires to have evidence before it in order, tess a 
to say for itself that there is res judicata. It is not restrict- before hold- 
ed to the decree, but. may examine the record if the decree as po ep 
does not represent what was actually in issue and finally 1" 
decided. 

In the foregoing chapter one aspect only of the subject 
has been considered. There are, of course, other conditions 
imposed by the Code.” Next in the natural sequence after 
matters in issue comes the subject of matters which might 
and ought tovhave been put in issue and the rules of Bar 
by reason of Personal Default. The tendency at present 
is to extend these Bars and their application. 


ata. 









SECTION 7. Joinder of Issue. et uy aoe: 
Perhaps a digression by way of illustration of- e i 
in issue may be permitted in a dull subject. 
In the commercial use of electricity the transformation į oa 
of the current from higher to lower levels is effected by Era 


machine which ‘‘steps it down.” The corren 
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t See Act XIV of 1882, ss. 2,6, $ 18 Calc., 647 [1891]. 
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ping down of the principle of Finality so as to make it avail- 
able to every matter in issue, instead of (as before) to Causes 
of Action, was effected- by the Code of 1877. 

What is often forgotten is, that issues are allowed to be 
framed at every stage of a case. It is, therefore, no advan- 
tage to a litigant to state his case at the outset. He gains no 
credit by shewing his hand; because issues are not joined 
upon the pleadings but months afterwards (see Order XIV, 
Rule 5). The stepping down of Finality, therefore, too often 
resolves itself into a series of manceuvres by which, upon a 
loose and indefinite system of pleading, each litigant tries 
to place the other at a disadvantage. Matters in issue often 
become not the real case of the parties, but the fictitious 
case evolved out of the preliminaries. It is, or it was, quite 
right to speak of the ‘‘ imperfections of Indian pleadings.” 
Experience has, however, shown that no honest case is 
prejudiced by holding a litigant to what he says at first. 

The time cannot be far distant when the parties will join 
issue upon their pleading, and the courts will work upon an 
established rule that what is said first is nearest the truth. 
In fact, the courts endeavour to apply these rules now. And 


as possible. the introduction of new provisions as to pleadings in Orders 


VI, VIL, and VIII, and as to discovery and inspection in 
Order XI, is obviously intended to bring parties to issue 
as soon as possible. The difficulty will be to apply the terms of 
an essentially English enactment to Oriental conditions. 
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SECTION 1l. Bar by Judgment and Bar by Suit distinguished 
from Matters deemed to have been in Issue. 


We now come to discuss what may be called “‘ Quasi Res Bar by 
Judicata”’ or the case in which a plaintiff or a defendant is aad erol 
barred personally as to a matter which he did not choose to tion IV. 
put in issue by way of defence or attack in a former suit. 

This is a different thing to Bar by Judgment and Bar by 
Suit. 

Bar by Judgment arises out of a hearing and a final deter- Difference 
mination. An objection may be taken to the use of the sep 
term ‘constructive Res Judicata’ or ‘ constructive estoppel ’ 
in connection with Explanation IV, having regard to the 
observations of the Judicial Committee in Parsotam Gir v. 
Narbada Gir? The point for decision in that case was, — 
however, the finality or inconclusiveness of a judgment of à 
1886 and not any question upon Explanation II of the Code ae 
of 1882. A judgment cannot be construed as final when it ~ ee 
leaves untouched and undecided the particular question : 
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g? Explanation IV.—Any matter which might and ought to have been 
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a 


which a party afterwards seeks to make a bar. But a per- 2 


sonal bar may be raised against a party omitting to make a 
ease which he might and ought to have made. In this event 
the causa petendi is merged in the judgment though there 
has been no determination. 

Explanation II of the Code of 1882 has been re-enacted 


without alteration of its terms. The bar here arises out 


of the negligence or default of the party, not by reason of the 
judgment, which in such cases is silent, though of course it 
may be said that a conclusive effect is imparted to it. 
But this description is misleading because nothing is heard 
and nothing is finally decided in such cases. 

Closely allied to this subject is the rule of ‘‘ bar by suit,” 
as it has been called, or “‘ splitting causes of action ° which 
prevents a plaintiff from re-agitating a claim which he has 
omitted to sue for, or has intentionally relinquished. In 
this case his former plaint puts him out of court. Judg- 
ment no doubt ensues, both in the case of ‘‘ might and 
ought” and in the case of ‘“‘ splitting causes,’ and both 
bars are personal; but the distinction between the two cases 
is that, in the case of ‘‘ might and ought,” the failure of a 
party to raise and have determined an issue which properly 
arises, imparts a quasi-conclusiveness to the judgment 
which it would not otherwise possess. The court would 
doubtless have determined that issue had it been made 
ground of defence or attack. But, in the case of ‘‘ splitting 
causes,” it is beyond the court’s power to try a claim which 
has negligently or intentionally been omitted from the 
plaint. 

In the case of ** might and caghi ” the bar arises after 
judgment has been pronounced ; in the case of relinquish- 
ment the bar is created by the filing of the plaint itself. 

Bar by Suit is dealt with by Order II, Rules 1 and 2 of the 
new Code, which re-enact, practically without alteran 
Sections 42 and 43 of the Code of 1882.! 

Ris E 

l See supra, Part II, Chapter I, Section 5, and pnra; Section 7, Note 1, 
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SECTION 2. The Personal Bar of ‘‘ Might and Ought.’’ 
Canon of Interpretation. 


The true test in all those cases under Explanation IV 
is whether the party against whom the bar is invoked could, 
in the earlier case, have reasonably obtained what he 
comes to ask for later on, and thus relieve the parties from 
what Sir Ford North has called a ** shocking multiplication 
of actions.’”! 


‘* Tf,” said Baron Martin in Newington v. Levy, ‘‘the Explanation 


parties have had an opportunity of controverting it, that is 


ITI. 
Exchange, 


the same thing as if the matter had been actually contro- two suits, 


verted and decided.” But it must be shewn that the for- Seater 


mer suit was one in which the plaintiff might have recovered 
precisely that which he seeks to recover in the second.’ 


Considerable difference of opinion has prevailed in India Canon of 
as to the application of the principle contained in this ex- ae oe 


planation which, no doubt, was originally enacted with the 
purpose of reconciling the apparently conflicting views ex- 
pressed in Hunter v. Stewart* and Henderson v. Henderson $ 
both of which decisions were largely relied upon before the 
enactment of the Code of 1877. And even since the enact- 
ment of the explanation now to be considered the cases have 
been far from uniform. The cases will, therefore, be present- 
ed as far as possible in the order of their decision, but the. 
best rule to be extracted from them as to the interpretation 
of the explanation is that laid down by the Judicial Com- 
mittee in Kameswar Pershad v. Rajkumari Ruttun Koer,’ to 
this effect, that it must depend upon the particular facts 
eT 


a oe ee ec ae ee oe 





1 See Srigopal v. Prithi Singh, 282 [1874]. 
24 All., 429; 29 I. A., 118 [1902] 3 See Nelson v. Couch, 15 C. B. 
P.C. (N. S.) 99 (1863) ; Midland Ry. Co. 
2 L. R., 6 C. P.; 180 (189) [1870], v- Martin æ “Co., L. R., 93, 2 
citing Greathead v. Bromley, 7 T. R., Q. B., 172. 
456 [1798]; Langmead v. Maple, 4 4 DeG. F. & J., 168; 31 L. J. 
18 C. B. (N. S.), 255 (270) [1865]. (Ch.), 346 [1861]. 
See also per Blackburn, J., L. R., 6 6 3 Hare, 115 tsaa 








C. P., at p. 193 ; Rakhal om Singh 6 L. R., 19 I. A., 234 (235); 20 e a 
v. Heera Motes Dossee, 22 W. R., Cale., 79 (1892). E IAE L eme soe 
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of each case to say whether a matter ought to have been 
made ground for defence or attack in a former suit. The 
explanation seems to have been intended to meet the case 
of a point which properly belonged to the subject of litiga- 
tion in a former suit, and which the parties, exercising rea- 
sonable diligence, might then have brought forward.' 


SECTION 3. The Course of Decisions down to the 
Code of 1877. 


In Hunter v. Stewart? the plaintiff had filed a bill in the 
Supreme Court of Sydney claiming to be admitted as a 
shareholder in respect of certain shares in a Loan and Bank- 
ing Company, and his suit was dismissed. He subsequently 
filed his bill in England to obtain similar relief, but upon 
different grounds and equities to those relied upon by him 
in the former suit, although he might, if he pleased, have 
relied upon them in that suit. Lord Westbury held that 
the decision at Sydney was not conclusive, observing : 
`“ Admitting the identity of the two suits in other particu- 
lars, the question is, whether there was, in the suit at Sydney, 
and in the suit before me, eadem causa petendi, that is to 
say, the same ground of claim, or one and the same case for 
relief. .. . In equity the plaintiff must recover secundum 
allegata et probata, but here the allegations and equity of 
the one bill are different from the allegations and equity of 
the other. ... It is indeed true that the case made by- 
the second bill must be taken to have been known to the 
plaintiff at the time of institution of the first, and might then 
have been brought forward, and it may be said, therefore, 
that it ought not now to be entertained ; but I find no autho- 
rity for this position in civil suits ; and no case was cited at 
the bar, nor have I been able to find any, in which a decree 
of dismissal of a former bill has been treated as a bar to a new 
suit seeking the same relief but stating a different case, giv- 
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l Henderson v. Henderson, 3 Hare. =? 4 De&, F. & J., 168; 31 L. J. 
115 [1843]. % (Ch.), 346 [1861]. 
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ing rise to a different equity.” ! The suit would have failed 
under the Explanation. 

The above remarks should be read with the observations Henderson 
of Wigram} V. C., in Henderson v. Henderson.2 ‘‘ The plea scams 
of res judicata applies, except in special cases, not only to 
points on which the court was actually required by the Partnership 
parties to form an opinion and pronounce a judgment, but pasando 
to every point which properly belonged to the subject of litiga- allowed. 
tion, and which the parties, exercising reasonable diligence, 
might have brought forward at the time.” This sentence, as 
observed in an English case,’ must be read with reference to 
that which immediately precedes it, where the Vice-Chan- 
cellor states the rule of the court to be that, ‘‘ where a given 
matter becomes the subject of litigation in, and of adjudi- 
cation by, a court of competent jurisdiction, the court 
requires the parties to that litigation to bring forward their 
whole case, and will not (except under special circumstances) 
permit the same parties to open the same subject of litiga- 
tion in respect of matter which might have been brought . 
forward as part of the subject in contest, but which was not 
brought forward, only because they have from negligence, 
inadvertence, or even accident, omitted part of their case.’’ 

It has been said, however, that where separate rights have Babarit 


been infringed, separate actions may be maintained, since rata. casei 


the infringement of separate rights gives rise to separate of action. 
causes of action.* And this view is strongly maintained , 
where injustice appears likely to ensue. | Ca 
The principle, embodied in the above explanaticitt in 1877, Early deci- — 
had already been asserted by the Judicial Committee. In a ti 3 are 
Paar eter Gia eee E E- Coun ee : 





1 4 DeG., F. & J., 168; 31 L. J. Askew v. Woodhead, 21 W. R.(Eng.), 
(Ch.), 346 [1861]. 573 [1873] ; Serrao v. Noel, L. R., 15 
2 3 Hare, 115 [1843]. See these Q. B. D., 549 [1885]. 
cases observed upon in Chinniya 4 Per Brett, M. R., in Serrao v. 
Mudali v. Venkatachella Pillai, 3 Noel, L. R., 15 Q. B. D., 549 (558) 
Mad. H. C. R., 320 [1867], and in [1885]. Bio DA E nipi, 
Udaiya Tevar v. Katama Nachiyar, L. R., 14 Q. B. D., 141 [1884]. See 


2 Mad. H. C. R., 131 [1864]. Paranhath v. Puthengattil, 28 Mad., — 
8 Worman v. Worman, L. R.. 42 406 [1905]. a el eal 


Ch. D., 296 (307) [1889], referring to Š ss 


i rr {eta ee p> 
$ call 4. a . J P m 
re s . : a a 2. “< po S A 
< 4 - à fy A -k 
+ : fe en : 
J a. $ ie APA > a a d ‘ 
~ . | b =w} EAA ka AA ’ a 7a, 
: i TT Cs Ak = tess PN h 
+P “ a ba Ja a be 
à À EA 








Srimut 
Rajah 
Moottoo v. 
Katama 
Natechiar 
[1866]. 
Will, title 
under dis- 
claimed, 
then 
affirmed. 


Woomatara 


Debia v. 


“Unnopoorna 


Dassee 
[1872]. ; 
Land, title 


by encroach- 
ment or as 


part 
taluk. * 





88 QUASI RES JUDICATA. [PART Il. 


Srimut Rajah Mootoo v. Katama Natchiar,' the appellant 
sued to establish a will. In a previous suit he had elected 
to abandon any title under the will, and had rested his case 


on the issue whether the estate was separate or undivided. 


Lord Westbury (who decided Hunter v. Stewart in 1861), in 
delivering judgment, observed: ‘‘In the first place it is 
clear upon the former record, that the appellant had then 
the power of relying upon that document as being a valid 
will. He might first have insisted that it was an undivided 
property, and that, therefore, the plaintiff in those suits had 
no interest therein; and secondly, he might have pleaded, 
‘but if it shall turn out to be a divided property. then my 
title arises under this instrument, and I plead and rely upon 
it as amounting to a valid devise in my favour.’ When a 
plaintiff claims an estate, and the defendant, being in posses- 
sion, resists that claim, he is bound to resist it upon all the 
grounds that it is possible for him, according to his know- 
ledge, then to bring forward. The present appellant might 
have insisted on the validity of the alleged will ; but, instead 
of doing so when his suit came on to be heard and decided 
in the court of final appeal, he in effect disclaimed all title 
under the instrument as a will, and insisted that it must be 
regarded by the court as not being testamentary.”’* Their 
Lordships, accordingly, upon the ground that the same matter 
was in issue in the previous suit, and that what was in issue 
must be taken to have been already decided, and also upon 
the ground of estoppel by cordnet, dismissed = plaintiff's 
anit. 6 

The principle was acted upon by the Judicial Committee 
in another case under Section 2 of Act VIII of 1859 where 
the appellant was the plaintiff in both suits, and as such 
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had the means of shaping her course as she chose. In 

Woomatara Debia v. Unnopoorna Dassee,' the cause of action 

in both suits was the dispossession of the plaintiff, and the 

identity of the subject-matter in both suits was admitted. ~ 

In the first suit the appellant claimed that by taufir, i.e., _ 

gradual encroachment, she had enlarged the boundaries of 

her talook and acquired a right to the settlement of the land. od 
Being defeated in that contention she brought a second suit re 
alleging that the lands were, according to the true boundary, 
included within the limits of her talook and, therefore, be- 
longed to her as of right. Their Lordships observed, as in 

the case last cited, that the plaintiff might, in the first suit, 

have set up an alternative title, but she ought not afterwards ` 
to be allowed to fall back upon a title which she had, with 

a full knowledge of all the circumstances, elected to abandon. 


oe 
Further, it could not be shewn that new circumstances had ` i 
arisen altering the nature and the character of the questions fore 
to be determined,” since the plaintiff's title to the land was, — > ae 


capable of being conclusively determined in the earlier suit. een 
Their Lordships were, therefore, of opinion that the case 

came within the principle and letter of the section, and in 
so holding expressed an opinion that the principle upon AAS 
which the decision proceeded was almost identical with — «= 









that laid down by Lord Westbury in Katama Barer Re 
caset = “ae ee 
The above rule was acted upon in this country in several p o ac p- E 


cases before the Code of 1877. In Mussamut Wajedh v. # : 
| Mussamut Saheeba.* a widow, who omitted to plead 1 
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Preemption. claim In Asgur Mahomed v. Nuzeema Bibee,' a pre-emp- 
tor, failing to assert her rights in a suit by the purchaser, was 
held estopped from enforcing those rights by suit. In 

Money. Maktum v` Imam; the plaintiff sued to recover a moiety of 
Rs. 1,000 which the defendant, as plaintiff in a former suit, 
had admitted to be in his possession. West,"J., cited ~ 
Newington v. Levy? and observed: ‘‘ This was a matter 
which existed, if at all, at the time when the former suit was 
brought. Maktum had an opportunity of bringing it before 
the court, and having lost that opportunity, cannot now 
rest a new suit upon it.” | 

Preemption. Division Benches of the Allahabad Court, in Baldeo Sahai 
yv. Bateshar Singh* and Jadu Lal v. Ram Gholam; follow- 
ing the Privy Council rulings, held that a defendant, resist- 
ing a suit on the ground that the sale under which the plain- 
tiff claimed was fraudulent and without consideration, 
could not afterwards sue to establish a right of pre-emption. 

Execution Similarly, in Pigou v. Syed Mohamed Aboo Syed’ where a 

= suit to set aside an execution-sale on the ground of irregu- 
larity had been dismissed on the merits, the plaintiff was 
held estopped from suing for possession of the property on 

Rent suit ` the ground that the sale was void ab initio. In another 

syecement- Calcutta case Dinomoyi Dabia Chowdhrain v. Anungo j 
Moyi a suit for rent and ejectment, it appeared that the 
defendant in a previous case had pleaded that his tenure 
was istimrari and not liable to ejectment. He now pleaded 
that his tenure was both permanent and transferable, and | 
that he was protected under the provisions of the rent law. 
The court held that this defence should have been raised i m A 
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SECTION 4. What is a Different Title ? Suits for 
Possession of Land. 


The question What is a different title, is one of great prac- 
tical difficulty, and must be decided upon the circumstances 
of each case separately.’ 

In Kashee Kishore Roy Chowdhry vw. Kristo Chunder Question of 
Sandyal Chowdhry,* a suit for declaration of the plaintiff's Sheth e 
right to a chur, which they alleged was an accretion to an different 
estate of theirs called Lukhidia, was held barred by a deci- pr 
sion in a previous case in which they claimed the same land Accretion 
as an accretion to Rughoorampore. Couch, C. J., consi- phere 
dered the case of Wooomatara Debia v. Unnoporna Dassee * 
to be not distinguishable, observing: ‘‘If the plaintiff 
did set up a title by accretion to Lukhidia that has been E 
decided against them. If they did not, they ought to have 
doneit, and having omitted to do it, they cannot do it 
now.” In Denobundhoo Chowdhry’s case? Garth, C. J., 
remarked upon this case as follows: ‘* The plaintiffs in 
that suit were not relying upon a different title from that 
which they set up in the former suit. In both suits they  - — 
claimed the land in question as an accretion to other land 
which was their undisputed property, and whether they 
claimed it as an accretion to one estate or another . . . they : 
were in each case claiming it as an accretion to land of which | E 
they were confessedly in possession. The difference between s 
the two suits was merely matter of description, not of title.” 
And it is obvious that the same evidence would have served 
to establish the essential facts in both cases. SN | . 

The question whether a party to a suit is bound to assert 2” 
all his titles was fully discussed by a Full Bench of the 
Calcutta High Court in 1876, and was answered in the afirma- 
tive. 
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1 See Girdhar Mano v. Daya- 1. A., 238 [1892]. See Ramaswami 
hai Kalabhai,8 Bodi., 180, perWeat, v. Vythinaifia, 26Mad., 760 [1902]. eas 
J. [1882]; Kameswar Pershad v. ; 22 W. R., 46 [1874]. + Hy ee ee 
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In Denobundhoo Chowdhry v. Kristomonee Dossee,' the 
plaintiff sued to establish her right as heiress of her daughter, 
the deceased wife of the defendant, in respect of property 
conveyed by the plaintiff's husband to the daughter. as her 
stridhan. In a previous suit, which was unsuccessful, the 
plaintiff had attempted to establish the invalidity of the- 
deed of gift by which the property had been conveyed by her 
husband. The defence raised the question of res judicata 
on the ground that, in the previous suit, the plaintiff had 
failed to recover the self-same property relying upon a differ- 
ent right. 

The case was decided by a Full Bench of the Calcutta 
High Court upon the construction of Section 2 of the Code 
of 1859, which enacted that ‘‘ the Civil Courts shall not 
take cognisance of any suit brought on a ‘ cause of action’ 
which has been heard and determined by a court of com- 
petent jurisdiction in a former suit between the same parties.”’ 

The majority of the court? held upon the authority of 
the Privy Council Rulings, though not upon a precisely 
unanimous view of the cases, that the plaintiff was barred. 
The opinion of the court appears to proceed upon the ground 
that in this country the title to property is tried by a suit 
brought to recover possession founded upon title; that it 
is for the plaintiff to make out such a title to possession as 
will prevail against the defendants ; and, to use the words 
of Phear, J. (whose judgment was concurred in generally 
by the Judicial Committee) in Woomatara Debia v. Unno- 
poorna Dassee*: ‘*The adjudication of the suit deter- 
mines. .not only the matter of the particular title which she 
sets up, but the actual right to possession at the date of the plaint 


Gad 





1 2 Calc., 152 [1876]. 
2 Kemp, Jackson, Macpherson, 


Stewart, 3L L. J., Ch., 346 [1861]; 
and see Chinniya Mudali v. Ven- 
katachella Pillai, 3 Mad. H. C., 320 
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+ 10 W.R: 426;2B.L.R. (A. C.) < 

_ 102 (1868). ee 


8 Woomatara Debia v. Unno- 


poorna Dassee, 11 B. L. R., 158 ; 
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~ by whatever title it might be capable of being then supported” ; 
and that the Judicial Committee had adopted the stricter 


of the two views expressed in the Indian Courts. 


The opinion of Garth, C. J., was afterwards approved by Statement _ 
of the rule of 
Res Judicata 
learned oe Justice eysi as to the meaning of the ex- by the Chief 


the Madras Court! and requires to be examined. The 


pression ‘‘ cause of action ”—‘*‘ The true meaning of the 
expression is not the claim itself, as for instance, the money, 


or goods, or land, which the plaintiff seeks to recover, but Cause of 
the grounds upon which the claim is founded,” ? and proceeded pe. 


to define or paraphrase the rule of Res Judicata as recognised 
in England, and by the Civil Law, as comprising four requi- 
sites or conditions: lst, that the parties in both suits are 
the same; 2nd, that the thing sought to be recovered is 
the same; 3rd, that the grounds upon which the claim is 
founded are the same; and 4th, that the character in which 
the parties sue or are sued is the same. After stating the 
definition of Vinnius elsewhere quoted,’ as the best exposi- 
tion of the Civil Law, the Chief Justice remarked: ‘‘ It is 
not enough that the parties and the subject of the suit should 
_ be the same, but also that the ground or right upon which 
the plaintiff’s claim is founded should also be substantially 
the same. By using the word ‘substantially,’ I desire to 
exclude the supposition that a plaintiff may evade the appli- 
cation of the rule merely by varying his form of pleading. 
or by describing the subject-matter of his suit, or express- 
ing his rights in different language. If the self-same ques- 
tion of right or cause of action has been in substance heard 
and decided between the same parties, no matter what the 
former language of the pleadings may be, the decision is 
conclusive between them.’’* | 


* 


The learned Chief Justice then divided suits for the re- Dan 2 D : 
covery of land as contemplated by the Code of 18595 into two Suggested in — 


1 Thyila Kandi Ummatha v. Thyila 2 2 Calc., 156 [1876]. 
Cheria Kunhamed, 4 Mad., 308 3 Supra, Part II, p. 25. 
[1881]. See also Konnerragy. Gurrav, + 2 Calc., 158 [1876]. 

5 Bom., 589 [1881]; Babu Lal v. 5 Act VIII of 1859,9. 26. 
Ishri Prashad, 2 All., 582 [1878]. 
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classes—(1) those in which the plaintiff has once been in 
possession ; (2) those in which he has never been in posses- 
sion. In the first case, an action of trespass would lie in 
England, and it would be unnecessary to allege specifically 
the state of the title. In the second case, the plaintiff must 
state the grounds or title upon which his claim is founded as 
by purchase, gift, or inheritance. In the case under consi- 
deration, the plaintiff claimed in the first suit as heir to her 
husband, in the second suit as heir to her daughter; and her 
second suit involved a doubtful question of Hindu Law as 
to the succession to the daughter, which could not have 
been raised in the first suit. 

The Chief Justice then observed, upon the Code of 1859, 
that there was no obligation upon a plaintiff to bring forward 
all the grounds or titles under which she could possibly claim, 
and distinguished the Privy Council cases, remarking in con- 

Ignorance clusion: ‘f It must constantly happen that, until the differ- 
tae ci ences between contending parties have been ventilated and 
discussed in a court of law, the litigants themselves are 
entirely ignorant of what their legal rights and position may 
be.’?! It would seem that this last-mentioned principle, 
ought always to be had in view. 
Decisions The decisions of the Indian Courts since the case of Dene- 
since Den bundhoo Chowdhry,? and the observations of those courts, 
Chowdhry’s and of the Privy Council, as to the scope and object of the 
case [1876]. 
explanation, require to be examined. 
Applications The decision of the Full Bench in Denobundhoo Chow- 
of the rule. dhry’s case was followed in Bheeka Lall v. Bhuggoo Lall 5 
where the same principle was applied to suits to recover a 
Money. specific sum of money. The plaintiff claimed a specific sum 
of money, being the moiety of a decree which he alleged 
belonged to himself and his former partner by virtue of a 
partition between them. The defendant replied that in a 
former suit the identical sum had been claimed. The plain- 
i tiff contended that the first suit was based upon a general- 
Account. right to account, and was dismissed upon the ground that 
LES AROSE. A aE OS = E 
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by the partition the business was put an end to. The court 
held that in suits for money, as well as land, a plaintiff is 
bound to put forward every right under which he claims, and 
that the claim should have been made in the previous suit 
in the alternative form. The Full Bench decision was dis- 
tinguished in Radhanath Kundu v. Land Mortgage Bank,' on 
the ground that the two suits were not identical. 

In Thyila Kandi Ummatha v. Thyila Kandi Cheria Kun- Madras. 
hamed,*> the Calcutta cases were dissented from, and the neri sa 
court adopted the view taken by Garth, C. J., in Denobundhoo ~ 
Chowdhry’s case. In the first suit the plaintiff sued upon 
the basis of an oral lease to recover land. Issues were framed 
as to the title and the letting, but were not decided, the oral 
agreement not being proved. The court observed: ‘‘ In 
the former suit the obligation to pay rent and the non-pay- 
ment of the rent constituted the cause of action put forward ; 
the title was an incidental question.* In the present suit, Title, the 
the title is the cause of action. Plaintiff, no doubt, in the euse of  ăć 
former suit, prayed for possession of the paramba, and that i 
relief was refused ; and it is argued that this brings the case 
within the terms of Explanation IIL of Section 13, and that : 
as that relief was not granted in the former suit, it must be _ ey 
regarded as having been refused. That explanation, how- 
ever, must be read with the section, and clearly applies to 
relief applied for which the court is bound to grant with 
reference to the matters directly and substantially | in issue. 
Now the causa petendi in the former suit was the existence 
of the relation of landlord and tenant, and the omission to a ae 
pay rent which entitled the plaintiff to recover the property.  — 
The title, no doubt, was in issue, but not directly and sub- 5 
stantially, only incidentally, and that relief is E S ge as 
for on Pes eaee srounis. | S l A e: 
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created by agreement. He had previously sued to recover 


the same property by right of inheritance: The court 
observed with reference to Act VIII of 1859; ‘“‘Nor is 
there anything in that Act which required a plaintiff at once 
to assert all his titles to property or to be thereafter estopped 
from advancing them °’ ; and held that the right on which 
the suit was brought was not the same as that asserted in 
the former suit, referring to the observations of the Judi- 
cial Committee as to the meaning of the expression ‘* cause 
of action ° in Moonshee Buzloor Ruheem v. Shumsoonnissa 
Begum,' and Rao Kurun Singh v. Nawab Mahomed. 

In Bhisto Shankar Patil v. Ramehandrarav,> the plaintiff 
had instituted a former suit to recover possession of the 
same land onthe ground of forcible dispossession. The claim 
was rejected on failure of proof of dispossession, but the 
court suggested that the plaintiff might recover by bringing 
a fresh suit treating the defendant as a trustee and offering 
to make certam payments.* No issue as to title was deter- 
mined. It was held that a sevond suit based upon an alleged 


breach of trust was not barred, the court relying upon the 


observations of Lord Westbury in Hunter v. Stewart” In 
Konnerrav v. Gurrav a suit claiming partition generally 
was held not to be barred by the dismissal of a previous suit 
founded upon an alleged deed of partition on the ground that, 
though the plaintiff might have framed his suit in the alter- 
native, it could not be said that he ought to have done so. 
The court virtually adopted the opinion of Garth, C. J., i 
Denobundhoo Chowdhry’s case." : 

The observations of West, J., in Shridhar Vinayak v. 
Narayan Valad Babaji? and Haji Hasam Ibrahim v. Mancha- 
ram Kaliandas,* appear to throw light agon this difficult 
question. 


ee eee o -—— —_—- 
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+ See Watson v. The Collector of 1 2 Calc., 152 [1876]. 
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In the first of these cases, the purchaser at an execution- to a different 
duty on the 

sale sued to eject a person claiming under a deed of mortgage part of the . 
and conditional sale. The suit ultimately failed on the aar 
ground that the defendant had been in possession for a suffi- purchaser. 
cient period to raise the bar of limitation, but on the day Limitation, 
when the court of first instance delivered judgment, the suit. 
defendant sought to strengthen his position by stamping 
and filing his mortgage-deed which had previously been in- 
admissible in evidence. The plaintiff having, by this fact, 
acquired the position of the purchaser of the equity of redemp- 
tion, filed a suit to redeem the mortgage. It was contended 
for the defence that the plaintiff was bound to bring forward, 
in the previous suit, every circumstanceupon which he could 
rely and of which he was aware. It was held that the pre- 
vious decision was no bar. 

The court observed!: ‘‘ The principle of Res Judicata, Principle of 
simple enough in its statement, is one that seems to present sails co 
considerable difficulty in its application. We have accord- state, por i hg 
ingly been referred to a great number of decisions of the peii 
High Courts, which it would be hard, perhaps impossible, 
to reconcile in all respects with each other. The principal 
variances have arisen from different views of what did or 


did not constitute for the purposes of a second suit a ground 


be 


of right identical with the one relied on in a previous suit.” ae 
The learned Judge then continued: ‘* In the case of Wooma- eo ee 
tara Debia v. Unnopoorna Dassee,? the Privy Council may at Rae ge 
first sight seem to have departed from the principle enun- ges oes 










ciated by Lord Westbury. but there the whole cause of =» á : 
action was considered as having arisen out of the decision of = 






the revenue authorities. The transaction between the parties 7 
had been such as for judicial purposes should only be 2 
regarded as one, and on that one transaction several suits — 
between the parties could not proceed ... The matter — Ae 
must be regarded as essentially different when it did not origi Si oa 
nate in the same transaction, and when it constitutes a j e ER 


l 11 Bom. H. C., 228, 229 [1874]. 
11 B. L. R., 158 [1872]. 
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different right in the plaintiff, giving rise toa different duty on 
the part of the defendant.” 

In Haji Hasam Ibrahim v. Mancharam Kaliandas,' the 
plaintiff, alleging that some of his tenants had attorned to 
the defendant in 1868, sued to recover possession of their 
lands. It appeared that the parties had acquired title by 
purchase from different co-heirs, that the plaintiff in 1864 
sued to have the sale to the defendant set aside, but his suit 
was dismissed on his admission that he was then in posses- 
sion of all the lands he had purchased, and that in 1869 he 
had attempted unsuccessfully in the guise of a partition suit 
to eject the defendant. Upon appeal in that suit he raised 
the question of the attornment, but the point was disallowed 
as not having been taken in the plaint. The plaintiff now 
contended upon the authority of Hunter v. Stewart that 
his cause of action, though in existence in 1869, had never 
been adjudicated upon. 

West, J., referred to Kashee Kishore Roy Chowdhry v. 
Kristo Chunder Sandyal*® as an authority for the proposition 
that a plaintiff must, in suing, bring forward all his grounds 
of right to the relief he seeks, and observed that this prin- 
ciple was in apparent conflict with Hunter v. Stewart,* and 
perhaps also with Bhisto Shankar Patil v. Ramchandrarav® 
and Sridhar Vinayak v. Narayan Valad Babaji. This con- 
flict the learned Judge sought to reconcile by reference to 
an unreported case in the Bombay Court, where it is laid 
down that ‘‘ a cause of action is to be regarded as the same 
if it rests upon facts which are integrally connected with 
those upon which a right and an infringement of the right 
have already been once aoe as a ground for the court’s 





interference.” s 
1 3 Bom., 137 [1878]. 1 Naro Hari v. Anpurnabai, Reg. 
2 4 DeG. F. & J., 168; 31 L. J. Ap., No. 55 of 1873. See Printed 
(Ch.), 346 [1861]. Judgments for 1874, p. 218. See 
8 22 W. R., 464 [1874]. also the observations of the same 


44 DeG. F. & J., 168; 31 L. J. learned Judge in @irdhar Manordas bE 


(Ch.), 346 [1861]. ~ v. Dayabhai Kalabhai, 8 Bom., ee 
6 8 Bom. H. C. (A. C.), 89 [1871]. (180, 181) [1882]. 
6 11 Bom. H. C., 224 [1874]. h pet 
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Adopting this principle as consistent with Hunter v. The true 
Stewart,! the learned Judge held that the cause of action was nl ae 
the same ip the second and third suits, observing: ‘* There ed by 


is not an allegation of a wholly different right or of a wholly acts te easare 
different group of facts infringing it in this suit from what tia S 
there was in the former one. The facts are connected in an involving | 
essential jural relation, so that, had the plaintiff's whole a 
case been brought forward before, it would not have involved 
separate investigations. This being so, we think that the 
plaintiff cannot now sue on the ground merely subsidiary to 
his main ground on which he seeks to re-open the litigation. 
Having striven to establish his title to land by one means, and : 
failed, he cannot now establish that title by other means which 
were equally at his command when the former suit was tried, 
and so connected with the grounds on which he in that case relied 
that they ought to have been submitted for consideration to- 
gether.” ? 

The rule here indicated appears to be supported by the 
terms of the judgment of the Judicial Committee in Kames- 
war Pershad v. Rajkumari Ruttun Koer? noticed below. 


SECTION 5. Cases on Explanation II (now IV). 


The cases in which Explanation II was considered and 
directly commented upon, will now be presented. 

In Muttu Chetti v. Muttan Chetty* the defendants and Cases in 
two others had jointly executed a document promising to a r 
pay to the plaintiff a specific sum of money and a certain H was = A 
amount of grain. The plaintiff had previously brought a ees 
suit upon an alleged promise by the defendants, subsequent Peoria to 
to the advance, to pay their proportion of the loan. The fae pie } 
Full Bench held the matter was not res judicata or within matter. 
‘the meaning of Explanation II, as it could not be said that 
the claim upon the original agreement ought to have been 


made ground of attack in the former suit which was based 








z 14 DeG. F. & J.,168; 31L. 3. 31. Ra 197. A, 238; 20 Cale., EO a 
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upon what was held to be a mere acknowledgment of ante- 
cedent liability. Kernan, J., however, considered the claim 
to be for the same matter supported or evidenced by a differ- 
ent means, within the authority of Denobundhoo Chowdhry’s 
case. 

The effect of Explanation IT was considered in Ghursobhit 
Ahir v. Ramd.! Singh? a suit for ejectment brought upon 
notice to quit. The defendant relied upon an alleged right 
of occupancy, and pleaded that, in a former suit for rent due 
under an agreement which was dismissed upon failure to 
prove the agreement, his present defence was raised though 
not adjudicated upon, and, as he had succeeded in that suit, 
he was in the same position as if the point had been decided 
in his favour. 

Garth, C. J., observed: ‘‘I certainly do not read Ex- 
planation II as meaning anything so unjust or unreason- 
able . . . According to my view this explanation is meant to 
apply to a case of this kind; where the defendant has a 
defence which if he had so pleased, he might and ought to 
have brought forward, but as he did not bring it forward, 


the suit has been decreed against him. The explanation 


means to say that, under such circumstances, the defend- 
ant is as much bound by the adverse decree as if he had set 
up the defence, and that he is equally estopped from setting 
up that defence in any future suit under similar circum- 
stances ; that appears to me to be the sort of case which 
Explanation IT is intended to meet ; it certainly was never 
intended to enable a party to treat a point as having been 
decided in his favour in a former suit which was in fact not 
so decided, and which it was not necessary for the purposes 
of the suit to decide at all. 

In Narain Dutt v. Bhairo Bukhshpal,* the owner of an. 


rec preemp- eight-anna share in a certain mouzah mortgaged his share 


to Narain Dutt, and the share was inherited on the owner’s’ 
death by his son Pirbhu, who caused dakhil kharij to be 


+ 





1 5 Calc., 923 [1880]. é 5 Calc., 923 (924, 5) [1880]. 
a 2Cale., 152%[1876]. l 4 3 All., 189 [1880]. 
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effected in respect of four annas in favour of one Sital, and 
sold the remaining four annas to the defendants. They and 
Sital sued the plaintiff to redeem the mortgage and obtained 
a decree, no defence being made. The plaintiff then sued 
to establish his right of pre-emption in respect of the four 
annas sold by Pirbhu to the defendants. The court held 
with some doubt that the plaintiff should have asserted his 
right in the previous suit. 

In Sultan Ahmad v. Maula Bakhsh,' the plaintiffs sued to Will, claim 
recover a share in certain property claiming under the will bombast ok 
of their mother Mammo. In a previous suit brought by previous 
Mammo to establish her rights as against the defendants, “™* 
the plaintiffs had, upon their mother’s death, been placed 
upon the record, and it was held that their father was én- 
titled to the property as heir to his wife, and that the share 
was liable to be sold in execution of a decree which the defen- à 
dant held against him. The plaintiffs did not, in that suit, 
assert their rights under their mother’s will. The court 
held that the plaintiffs’ title under the will should have been 
made a ground of defence in the previous suit, and that the 
plea was therefore res judicata under Explanation II. | 

In Nirman Singh v. Phulman Singh, the plaintiff had Mortgage, 
previously sued the defendant and another, his co-sharers, oer r 
for possession of his share in the property, and it was held 
that they were in possession of the share as mortgagees from 
a-person from whom the plaintiff derived his title. The 
plaintiff afterwards sued the defendant for possession, alleg- 
ing that the mortgage was invalid. The court held that 
the mortgage was matter in issue in the previous suit, which, 
matter was res judicata within Section 13 of the Code, > ok 
and Explanations I and II. Pe 

In Sheo Ratan Singh v. Sheo Sahai Misr ,® the Explanation Pre-emg 
was further considered. There one Rajkumari, the child- 
less widow of one Lakshmi, and his nephew, Bhagwan, sold 
a portion of his property. The brothers of Bhagwan then 
brought a swt spamni the yoni and vendee to establish 
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their right of pre-emption, asserting their right to immediate 
possession of the property on the ground that they, as well 
as Bhagwan, had entered into exclusive possession of the 
estate of Lakshmi as his heirs. It was held that Rajkumari 
had succeeded to, and was in possession of, the property as 
the separate estate of her husband, and no question as to 
the title of the plaintiffs as actual heirs of Lakshmi was 
finally decided. The plaintiffs again sued to have the sale 
deed declared invalid on the ground that Rajkumari was 
incompetent to alienate the property, and contended that 
they had equal mghts with Bhagwan as the reversionary 
heirs of Lakshmi. The court observed: ‘‘ The matter 
now substantially in issue between the parties, viz., the pre- 
sumptive title of the plaintiffs to possession of the property, 
if they survive Rajkumari, was not heard and finally decided 
in the former suit. Nor was such alleged and denied . . . by 
the parties in that suit. What was then asserted i the 
plaintiffs was a right to immediate possession of a part of 
the property, on the ground of actual possession of the 
rest. s: 
‘Nor was the plaintiffs presumptive title matter which a 
might and ought. . . to have been made the ground of 
attack in the former suit. The law does not require a plain- 
tiff at once to assert all his titles to property, or to be there __ 
after estopped from advancing them. A plaintiff may, | 
with the leave of the court,! join Bopatata causes of notio 
but he is nowhere compelled to do so.’ E 3 
In Nathu Valad Pandu v. Buddhu Valad Bhika? it was 


deed of sale was not barred by a previous suit for specific E 
performance of a contract of sale and to compel the execu- = 
tion of a sale-deed, the causes of action being different in — F 
each case, and the object of Explanation II being to compel 










in support of the claim made by his plaint, which, in thi ae 
suit, was confined to obtaining a regolar s deed ute sale. 3 
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It was said in Hari Narayan Brahme v. Ganpatravi Daji,' Matters con- 
that Explanations I and II deal with matters constructively shag eo 
in issue in a former suit. There the grandson of one of four 
brothers sued the other brothers for partition of the village Partition, 
of Saspade. In a previous suit for partition of ancestral bide DI. 
property, the three brothers had claimed the village as their 
own property, and the other brother had made no claim to 
the village as subject to partition. It was held that the 
matter was res judicata by reason of the former suit, the 
plaintiff's ancestor having neglected to bring the property 
into hotchpot. 

The Explanation has no application to a matter inciden- Matters 
tally decided, or the determination of which is immaterial papain 
in the first suit. In Churn Manjee v. Ishan Chunder Dhur, rial 
the plaintiff sued to recover damages for the removal of Tenure, 
crops on the ground that he had purchased the jote and the era 
crops thereon. The defendant contended that the transfer 
of the jote was invalid. The plaintiff obtained a decree, Ejectment, 
and subsequently sued in ejectment. It was held that : 
the question of the transferability of the jote was not res 
judicata, not having been material to the decision of the 
first suit. ; 

In Allunni v. Kunjusha? the plaintiff sued by virtue of Madras. 
his position as karnavan of a tarwad to recover possession of 
certain lands. A previous suit, in which he had attempted Karnavan, 
to eject the same defendants on the ground that they had p ae gers 
forfeited their right to enjoy the lands by mortgaging some 
of them to the prejudice of the tarwad, had been dismissed.* - 
The court held that the previous decision was no bar, the | 
cause of action being in their opinion different. To the 





1 18 Bom., 537 [1893]. claimed, and that where several 
2 7 Bom., 272 [1883]. independent grounds of action 
8 9C.L.R.,474[1881j. ~ are available, a party is not 
4 7 Mad., 264 [1883]. Muttusami bound to unite them all in one suit, 
Ayyar, J., observed: *“ Itappears though he is bound to bring 
to me that Explanation II . before the court all grounds of 


must be taken: to refer to the title 
litigated in the former suit as 
contradistinguished from the relief 


attack available to him with refer- Pes 5 : Ba 
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same effect is the decision in Kandunni v. Katiamma,' where is 
the plaintiff, having failed to recover certain land claiming _ 
under a demise of 1856, was held not to be precluded frou, 
suing on a demise of 1835, of which the subsequént demise \ 
Will. was alleged to be a renewal. In Thandavan w. Valliamma? 
the parties haying executed an instrument disposing of the 
property of a deceased person, one of them set up a will, and 
in a suit for declaration that the will was a forgery, it was 
held that it was genuine. The same plaintiff then sued to 
enforce the instrument, and it was held that the previous 
decree did not preclude him from relying on the instrument, 
and alleging that the will was invalid according to family 
Custom. custom. 
Bombay: It was beld in Bombay under this explanation that a 
. mortgagee, neglecting to obtain a provision reserving his 
Mortgagee. Tight of sale in a redemption-suit, is estopped from filing a 
eee z suit to recover the mortgage money by sale of the mortgaged 
property. In Moloji v. Sagaji? the defendant had obtained 
in 1883 a decree for redemption which contained no provi- 
sion as to foreclosure or as to the time within which pay ment 
was to be made. The plaintiff in 1884 sued to recover the 
amount of the mortgage-debt from the defendant, personally 
and by sale of the mortgaged property. The defendant 
paid the amount of the debt into court, but the plaintiff insisted 
upon his right of sale. The court held that the right of sale 
of the mortgagee must be deemed under Explanation II to 
have been a matter directly and substantially in issue fin 
; the former suit and to have been merged in the decree, fhe 
> question having been decided in effect or impliedly, negativ- 
ing the mortgagee’s right. The defendant, having redeemed 
within three years, was entitled to keep the property, the 
decree for redemption not having passed by limitation into 
a foreclosure decree.* 
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1 9 Mad., 251 [1885]. s Narayan Dhond Savant, 7 Bom., 467 
2 15 Mad., 336 [1892]. 7 [1883], dissented from in Karutha- 
8 13 Bom., 567 [1888]. g sami v. Jaganatha, 8 Mad., 478 
+ See Gan Savant Bal Savant v. [1885]. 
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This explanation was applied by the Judicial Committee. Doan 
In Mahabir Pershad Singh v. Macnaghten,' the previous Sonnan 
suit was on a mortgage-bond, and in that suit the defendants Mortgage 

e suit. 
set up that by a separate specific agreement they were en- Set-off, 
titled to set-off rents due by the plaintiffs as their tenants, ai 
but they failed to prove the agreement, and a decree was’ 
passed without any deduction being made for the rents. The 
defendants then obtained rent-decrees, and the plaintiffs 
purchased the mortgaged estate at the sales held in execu- 
tion of those decrees. The defendants then sued to have Held to bar. 
the sales set aside, and to have the mortgage-debt extin- porta 
guished by setting it off against the amount due to them for 
rents. The Judicial Committee held that the equity upon 
which the defendants relied should have been pleaded in | 
defence to the former suit, observing: ‘‘ Their Lordships [1889.] 
entertain no doubt that the proper occasion for enforcing 
the equity now pleaded would have been in defence to the 
mortgage-suit of 1877. That was certainly the suit<in which 5 
any account, to which the appellants were entitled as in a ; See 
question with their mortgagees. ought to have been taken. ci 
But the appellants not only abstained from putting forward 
any claim to a general accounting, they declared in their 
pleadings their intention of bringing a separate action for re- 
covery of the rents, a proceeding which would have been 
wholly unnecessary if the plea which they urge in this appeal 
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had been put forward and given effect to. The plea is with- De ae 
in the meaning of Section 13 of the Civil Procedure Code of — = A 
1:82, a matter which ought to have been made ground of = =— 


defence in a former suit between the same parties, and the 
appellants are thereto barred from re on it, eo 


But in Kameswar Pershad v. Rajkumari ike Koer? mens = 
the Judicial Committee said that it depends upon the par- % 
ticular facts of each case to decide whether a matter ” pss 
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to have been made ground for defence or attack. In the 
ease now cited, the personal liability of the defendant might 
and ought to have been claimed against him in a former 
suit brought upon the same bond to enforce a ‘charge al- 
leged to be created thereby upon the corpus of the estate. 
Their Lordships. observed: ‘* That it ‘might’ have been 
made a ground of attack is clear. That it ‘ ought’ to have 
been, appears to their Lordships to depend upon the particu- 
lar facts of each case. Where matters are so dissimilar that 
their union might lead to confusion, the construction of the word 
‘ought’ would become important: in this case the matters 
were the same. It was only an alternative way of seeking 
to impose liability upon Run Bahadoor, and it appears to 
their Lordships that the matter * ought’ to have been made 
a ground of attack in the former suit, and, therefore, that it 
should be ‘ deemed to have been a matter directly and sub- 
stantially in issues in the former suit, and is res judicata.’ ’ 


Section. 6. Kameswar Pershad’s Case, and since. 


Kameswar Pershad’s case does not decide anything new, 
and is strictly neutral, neither inclining one way or the other 


applied upon in favour of strictness or liberality. Yet it has since become 


the facts. 


The three 
requisites 
for personal 
bar. 


the meeting ground for much argument as to the meaning of 
** dissimilar °° and as to what will lead to ‘* confusion.”’ 
There is no magic in the words ** might and ought,’’ Lord 
Westbury’s words in Hunter v. Stewart, one of the liberal 
eases. The rule of Wigram, V. C., in Henderson v. Hender- 
son, one of the striet cases, indicates three requisites or don- 
ditions before this personal bar can be applied: (1) the 
proper subject of litigation; (2) reasonable diligence ; 
(3) a fair opportunity. When these exist, a litigant must 
bring forward his whole case. The remark of Garth, C. J., 
in Denobundhoo Chowdhry’s case, as to litigants being often 


_ ignorant of their exact position, is obviously a thing to be 


considered, for lawyers very often ‘differ as to the line to be 
taken in a complicated title suit. When the legislature 
adopted the colourless words “‘ might and ought,” it was: 
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doubtless with the intention of giving the courts the freest 
hand to apply the sense and spirit of Vice-Chancellor 
Wigram’s notable judgment. The Judicial Committee 
say nothing to impair the elasticity of this rule of the Code. 
It is for the courts to say whether the point was the proper 
subject of the former litigation, whether the litigant was or 
was not reasonably diligent, whether he had a fair opportunity ; 
and as the facts in each case differ, one case can rarely be a 
precise precedent to another. Generally speaking, Bombay 
took the stricter, Madras the more liberal. view. West, J., 
in two cases attempted juristic definitions indicating two 
practical tests : (1) separate investigations should be unneces- 
sary ; (2) on one transaction two suits ought not to pro- 
ceed. But nothing seems to afford a better working rule 
than the three conditions in Henderson v. Henderson, read 
along with Garth C. J.’s remark about litigants sometimes 
not really knowing what their title is. 


+ 


The personal factor must always be present to the court’s The personal 


mind when a personal bar is to be applied ; and it is, therefore, 
impossible to have anything but an elastic rule like that of 
‘“ might and ought.’’ From the cases of the periods prior 
to Kameswar Pershad’s case and after, no instance can be 
selected which does not involve evidence not appearing on 
the face of the report, but peculiar to that case only. And 
very often the cases were second appeals. 


A creditor is allowed to sue on a bond and also on a verbal eile 


promise to pay.’ A reversioner is allowed to sue to enforce Reversioner. 


pre-emption and also for a declaration of the widow’s incom- 


 petence to alienate.* A zemindar is allowed to sue to remove Zemindar; 


the head of a religious office as not being duly appointed 


the basis of a family arrangement, and another suit is allowed 





1 Muttu Chetti v. Muttan Chetty, 8 Sathappayyar v. Poriasami, 1a. 

4 Mad., 296 [1875]. Mad., 1 [1890]. 
2 Sheo Ratan v. Sheo Sahai, 6 All., + Nilo Ramchandra v. Govind, 10 
358 [1884]. n 
* 


’ religious 
and also to have him removed on the ground of misappro- office. 


priations, and because he is married.* A suit is allowed on Family _ 
arrangement, — Z 


to enforce a hereditary right as a member of a family.* A Bbc 


Bom., 24 [1885]. ta 


= 
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suit is allowed based on the general right of a co-parcener to 
claim partition, and another is allowed based on an award.! 
Two suits are allowed attacking a conditional sale,? and two 
suits are allowed with reference to a partition. A karnavan 
is allowed to sue twice to recover, and to resume, possession.* 
As regards suits for possession the rule is generally applied 
strictly. 

In each of these and many other cases the rule of ‘* might 
and ought ° was not applied because upon the evidence the 
court held that a second suit ought to be allowed. 

Cases may be arranged according to the class of suit, but 
each case turns upon points peculiar to itself, and, in second 
appeal, the whole record was not always available. There- 
fore, rules laid down in second appeals depended upon find- 
ings of fact. Bearing this in mind the cases since 1892 have 
to be examined. It will be found that there is less conflict 
than the head notes indicate. 

Kailash Mondul v. Baroda Sundari. —IīIn a suit for rent 
in 1878 the defendant denied the relationship of landlord 
and tenant, and the suit was decreed. In 1894 in a rent suit 
for a later period the defendant said that the plaintiff was 
only a benamidar. The lower courts refused to hear the 
plea. The case was remanded to have the benami plea tried. 
The ground of the decision is that in rent suits the causes of 
action is a recurring one, and the question could not be said 
to be finally determined in 1878. 

Woomesh Chandra v. Barada.2—Similarly, the plea of the 
defendant that the rent includes an illegal cess was allowed 
to be raised in the second suit although, apparently, it could 
have been, but was not, raised in the first, and certainly was 
not judicially determined. 

In all these cases the court usually has not the pleadings 
and record of the first case before it, and i is, therefore, not in a 


¿é 


| Thakore Becharji v. Thakore » 589 [1881]. 


™ Pulaji, 14 Bom., 31 [1889]. ~ è Aluni v. Kunju, 7 Mad., 264 


2 Syed Yar Khan v. Ramchand [1883]. 
Punj, R. No. 24 of 1882. 6 24 Calc., 711 [1897]. 
8 Konnerav v. Garrav, 5 Bom., 6 28 Calc., 17 [1900]. 
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position to say what might or ought to have been asserted 
in the earlier litigation.! | 

But in Jamadar Singh v. Serazuddin*® it was held that a 
plea of payment ought to have been raised in a previous rent 
suit decided ex-parte, and Kailash Mondul’s case was doubted. 

Arunachalan Chetty v. Meyyappa Chetty, suit by a minor, Consent 
having attained his majority, to have a consent decree of tia Se? 

1879 set aside because it was not sanctioned by the court, to set aside. 
held barred by a decree of 1882 in which the want of sanc- 
tion might and ought to have been pleaded. 

Aykayi Kunhi v. Ayissa suit on a mortgage dismissed Mortgage 
because unregistered, held to bar suit for vendor’s lien for 8" 
unpaid purchase-money. It was not suggested that the Unpaid pur- 
plaintiff could not have sued for the money in the former ¢}3se money, 
suit under the general law. . 

Sarkum Abu v. Rahaman Buksh.,—The first suit of 1881 Mahomedan 
was for declaration of private baradari rights in connection aiiee sane 
with the receipts and offerings of a durga, but no right as to perform 
khadims was asserted. The second suit of 1892 claimed ati 
khadimi rights partly by inheritance and partly by purchase, °ferings. 
and that by virtue of such rights the plaintiffs were entitled 
to perform the duties of khadims and to receive the offer- 
ings. The ground of the decision is that the SE LG 
of the two suits were different. 

Alagirisami y. Sundareswara.2A—Suit of 1895 to establish a Temple, 
right to the offices in a temple exclusively and also for posses- 7 mabe 
sion of other property. The defendant was allowed to 
assert his title by adverse possession although in 1889 his pz 
suit to recover a moiety had been dismissed om the ground sae E 
that the office and emoluments were indivisible, and went a Rx e 
by right to the older branch of the family. pean S 

Sankaran v. Parvati..—Some oe of a Malabar see ee 









I Ib. at p: 22. at pp. 95—97 ; and see also 26 Mad., soge SE 
212 C. W. N., 862 [1908]. 760 [1902]. 

è 21 Mad., 91 [Ł897]. Authorities 4 26 Mad., 645 [1903]. 
reviewed by Subramani Aiyar, J. 5 24 Cale., 83 [1896]. 
See the argument for the appellant 6 21 Mad., 278 [18987 aiy 

7 19 Mad., 145 ae eee TN k Bd. 
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edom, suing for possession, were held not to be affected by 
constructive notice of the defendant’s possession through 
their Larnavan. They were not bound. by their omission 
to claim possession against him in their previous suit which 
was merely for a declaration. It seems clear that where the 
circumstances giving right to relief are not known at the date 
of a previous suit, no bar should prevail. 

Dost Muhammad Khan v. Said Begam.'—Suit by daughters 
claiming a share as part of the dower debt due to their mother. 
In a previous suit then pending in appeal these daughters 
had been defendants, and a partition decree was made. It 
was held the Explanation clearly applied although the plain- 
tiffs were co-defendants in the former suit. 

Pulandar Singh v. Wala Singh?—A suit for pre-emption 
brought by the quondam defendant in a suit for possessior: 
in which he had unsuccessfully set up the right of proprietor- 
ship. It was urged that the two defences of proprietorship 
and pre-emption were so dissimilar that confusion would 
have arisen, but the court, referring to Imam Khan v. Ayub 
Khan,’ and Buldeo Sahai v. Bateshar Singh,* regarded these 
as alternative defences. 

In Guddappa v. Tirkappa*® (which has been dissented 
from in Madras *) the plaintiffs, having previously sued 
to recover land as the surviving members of a joint family, 


‘were held barred in a suit to recover upon the allegation 
that they were reversioners. The authorities are reviewed 


by Jenkins, C. J., the test proposed being whether the asser- 
tion of the later claim as an alternative title in the first suit 
would have led to confusion; but the court said that the 
application must depend on the facts’ of each case. The 


‘2 20 All, 81[1897}, R Ayyar, 26 Mad., 760 [1902]. 
2 20 All., 516 [1898]. 1 «* Where matters are so dissimilar 


= 8 19 AIL, 517 [1897], title as mort- that their union might lead to con- 
gagee barred. — - fusion, the construction of the word 
+ 1 All., 75 [1875], preemption ‘ought’ would become important,” 
i a x i 


è 


per Lord Morris in Kameshwar fa 


6 Ramaswami N aang: a 


5 25 Bom., 189 [1900]. i  Pershad’s case, 20 Calc., 79 _ SS 
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case is a second appeal. The lower court, in ‘‘ needlessly 
strong language,’’ held the suit was barred. What the evi- 
dence was does not of course appear. 


Guddappa v. Tirkappa' was approved in Dhanpat Ram v. Partition, 


Balbhaddar* when the plaintiffs alleging a previous parti- 
tion and their dispossession in January, 1899, failed in the 
court of appeal. They then sued for partition, alleging the 
same dispossession as their cause of action. The causes of 
action in both cases were admittedly the same. They un- 
doubtedly failed to prove any title in the first suit and were 
re-litigating the same matter. 

Guddappa v. Tirkappa*® was followed in Bombay* 
case where the court had refused to allow an amendment at 

a late stage and referred the plaintiff to a fresh suit. 
High court, in second appeal, referring to Watson v. Collector 
of Rajshahye, held that this leave was not sufficient to take 
the case out of the rule of Res Judicata. But while holding 
that the plea was fatal to the plaintiff the learned Judges 
observed that a man is not to be deprived of his rights as 
they exist, because he put forward rights that did not exist. 
The plaintiff in the earlier suit had relied on his possession 
as purchaser, and failed. It was open to him to stand on his 
rights as mortgagee, and he might, and ought, to have done 
so.’ 

Ramaswami v. Vythinatha. —fFirst suit, 
a usufructuary mortgage of 1856 over 50 cawnies of land. 


as to 14 out of the 50. Suit dismissed. Second suit by A to 


that he can put forward the rest in 
 & separate suit. ”’ 

5 13 M. I. A., 160 [1869]. 

6 6 Bom., L. R., at p. 596. 


1 25 Bom., 189 [1900]. 

2 1903, A. W. N., 97. 

3 25 Bom., 189 [1900]. 

$ Tarachand v. Bai Hansli, 6 Bom., 


L. R., 594 [1904], where Ramaswami 
v. Vythinatha, 27 Mad., 760, is ob- 
served upon as follows: ‘‘ If the 
Madras ruling were correct, it ought 
to follow that where a defen 

is sued he need put forward only one 
of his titles, and being defeated in 


> ni > 


_ Mad., 153 a m A ake ros ee 


7 26 Mad., 760 [1902]. This also 
is a second appeal, but the facts are 
more fully stated than in the Bombay 


two suits for. 


in a Mortgagee, 
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barred by. 
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redeem the 14 cawnies. It is difficult to see how either the 
explanation or the rule of bar by suit stood in the way. Gud- 
adppa v. Tirkappa' is dissented from. The covrt say that 
none of the Privy Council rulings support the proposition 
that a plaintiff who seeks to redeem a specific mortgage, or 
eject on a specific lease, is precluded by his failure from seek- 
ing to redeem another specific mortgage or to eject on the 
strength of his title the person in possession. 
Mortgage In Veerana Pillai v. Muthukumara,? Sir Subrahmania 
Ejectment Ayyar, J., concurring with the judgment in Ramaswami 
suit. Ayyar’s case, while agreeing that some of the observations 
in Kameswar Pershad’s case * warrant the notion that Explan- 
ation I] makes it incumbent on plaintiffs to make every 
cause of action relating to the property in litigation a ground 
of attack, unless such a course is likely to lead to confusion, 
observes: “*‘ Whatever may be the correct interpretation 
to be put upon the language of the Judicial Committee had 
it stood by itself, yet, having regard to other pronouncements 
by the same tribunal, re-affirmed subsequently to the said 
decision, such notion can no longer be taken to be well foun- 
ded.*™ Neither the Explanation nor Section 43 barred the 
suit. 
Sale, suit Mohabir Tewari v. Purbhoo.\—C brought two suits against 
ide: mort. 1: One to set aside a sale in execution of a decree (which suc- 
gage title ceeded), the other (which was dismissed for default) to set 
by defen. aside a decree and sale in a mortgage suit. A did not set 
dant. up his mortgage title in the first-mentioned suit, but was 
allowed to sue and recover the lands upon the strength of 
that title, which was an independent one. The authorities 
are referred to. Woodroffe, J., observed that each case 
must be decided with reference to its own particular circum- 
stances. | à 
Maton Bhikabhai v. Bai Bhuri.,W—Successive suits for maintenance. 


for. é f 
1 25 Bom., 189 [1900]. + 20 Cale., 79 [1892]. 
2 27 Mad., at p. 104; 13 M. L. 512 C. W. N., 292; T C.L. J., 504 
5. 430. FL908}. se <= EDOTT, 
8 26 Mad., 760 [1902]. 6 27 Bom., 418 [1903]. a 
: Dan 4 FiF : ) * oe 
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The plaintiffs claim against a surety held not barred by the 
earlier decision, because she could not then have recovered 
the arrears she now sued for. This is a case of recurring 
causes of action. 

Shyama Charan v. Mrinmayi, where A sued B for a Partition 
declaration that a moiety of a garden belonged to him by pur- 4: pT 
chase, and for partition, and an ex-parte decree was passed pee 
against B, who afterwards sued A to have his own title ; 
declared to the whole property, and to have A’s purchase : 
set aside as made without legal necessity, it was held that 
B’s claim was res judicata by virtue of Explanation II. 

Jagan Nath v. Bal Kishan?—A suit to recover a sum of Accounts, 
money said to be due in a period for which a previous suit ™* for- 
for accounts had been brought by the defendant, was held 
to be barred because it might and ought to have been š 
claimed and recovered in the accounts suit. 

Narayan v. Nimba? where two instalments are due on a Bond, instal- 
bond and the obligor sues to recover one only, he cannot ae 
afterwards sue for the other. 

Hansraj v. Lalji*—A plaintiff may sue on an adjusted Account 
account of transactions arising out of a mortgage and after- see caper 
wards sue on the mortgage itself. It is well established that 
an account stated respecting a debt constitutes a new and 
distinct cause of action. 

Mahandar Singh v. Janki Singh.-—Plaintiffs being declared Title as 
out of possession by an order under Section 145 of the Crim- ph da 
inal Procedure Code sued as owners of the whole. The court pibatew 8 
found they were joint owners. They were allowed to sue Proceedure 
again to establish their right to collect their share. The “°° | 
second claim would have been inconsistent with the first ps. 
and could not have been advanced in the first suit. 

Zinat-un-nissa v. Rajan’—A suit by heirs was dismissed Dower debt 


a 
” mee Yt 


on the sven that a Mahomedan widow was in possession redeem, n not ia Pas 
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1 31 Cale., 79 [1902]. 6 2A. L. J., 342 [1905]. ~ sait for eo 
24A.L. J., 675; 1907, A. W. N., 61A.L.J., 498; 1904, A. W. N., tagi 
_ 275 [1907]. s 191; 27 Al., 142 [1904]. See .. Sages 
3 8 Bom., L. R., 547 [1906]. | Imam Buksh v. Chundo, A.W.N., 
* 6 Bom.. L. R., 454 [1904]. 1886, p. 69, a similar case. = ak: 3 
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in lieu of dower unsatisfied. Second suit to redeem the dower 
debt and for possession held not barred. An alternative 
claim for redemption in the first suit would have been incon- 
sistent and inconvenient. 


Prior mort- Singaram v. Barhamdeo.'—First mortgagee made a party 
pleaded but tO a suit to enforce a second mortgage, but no relief sought 
no os against him. His omission to set up his prior mortgage was 
soug 


against him. held not to bar his remedy by virtue of Explanation II. 
The application of the Explanation is made to depend upon 
whether the identity of the subject-matters of the two suits 
has been established or not. Reference is made to three 
Calcutta cases, as supporting this proposition, which is 
said to be not inconsistent with the view taken by the Judi- 
cial Committee. The Madras case of Ramaswami v. Vythin- 
atha è is referred to, but the Bombay decisions which are 
said to be at variance with the Madras view, are not noticed. 

Review, Ramgopal v. Prasanna Kumar*—The principle of ‘‘ con- 

ehichibkicht structive Res Judicata’’ was applied to a review application. 

a pees There, certain appeals having been compromised, the plain- 

Seige fas tiffs asked for a review on the ground that the pleader had 

Seen no authority. The review was refused, and the High Court 
having declined to interfere, a regular suit was brought to 
set aside the compromise. This suit being dismissed, it was 
argued on appeal that the compromise had gone outside the 
subject-matter of the earlier suits. The High Court held 
that such a contention might have been raised in the review 
application, and it was not now open to the appellants to ask 
the court, in a separate suit, to interfere on that ground. i 

New form Parambath v. Puthengill.5—It has been said that the bar © 


of claim or : we 3 i 
Skaad ol of a judgment cannot be avoided by suing on a new form of 


relief. 
Redemption 
a Ar O. asy [1800]. eo. a WC, WEN, cao ae A 
not bar title Gurdeo Singh v. Chandrikah Singh, 5 See per Boddam, J., 28 Mad., at 
suit. 5 C. W.N., at p. 627 [1907]. p- 412 [1905], referring to Chinntya 
2 Sarkha v. Ruhaman, 24 Calc., Mudaliv. Venkatachella Pillai, 3 Mad. 
83 [1896]; Kailash v. Baroda, 24 H. C. R., 320 [1867]; and Muthu- 
Cale., 711 [1897] ; Woomesh v. Baro- madeva v. Sevattu © Muthumadeva, T- 
da, 28 Cale., 17 [1900]. Mad. H. C. R., 160 [1872]. 
8 26 Mad., 760 [1903]. a 
a kd 
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¿laim or on a ground of relief which might have been but was 
not raised in a former suit, if such claim or ground arises 
out of and depends on the same right or title as that which à 
was directly in question in the former suit. But where in 

the second suit a plaintiff relies on his title as a distinct cause 

of action neither Section 13 nor Section 43 works a bar. 

Babajirao v. Laxmandas.'—Where the two suits are brought The distinc- 
in different capacities, as for instance, where a disciple sues piers 
as heir to the manager of a religious endowment and after- es ap is 

wards sues as manager, the first does not bar the second, different 
because in the one case he attempts to enforce his private P®°”- 
and personal rights; in the other he seeks to vindicate the 
rights of the math. There an illustration of the distinc- 
tion of capacity is given,? where a widow whose husband 
was killed in a railway accident was allowed to maintain 
two suits, one for the benefit of herself and children, and the 
other for the injury to the deceased. To such cases the Personal 
doctrine of estoppel has no application because the plaintiff ae 
is really a different person. 

Govindasami v. Gopalasami.—The Explanation cannot Pro forma 
apply to the case of a party who is not interested in the result saree 
of the suit, and who could not have appealed from the judg- + 
ment. 

Brojendra v. The Budge Budge Jute Mills.*+—Although a Set-off, sighiies 
defendant is bound to bring forward all his defences, the of detent 
Explanation does not require him to set off an independent permissive. 
claim although arising out of the same transaction which 
could be made the subject of a separate suit. Section 111 
of Act XIV of 1882 (Order VIII, Rule 6 of Act V of 1908), — 
















and the equitable right of set-off are both permissive. Pal 
z j MES 5 
Perhaps the most important thing to look to is whether Suggested Sage 
the party to be barred was aware of the right on which Bory must ees 
he afterwards seeks to insist. In Amanat Bibi v. Imdad kare otaa oi 
I 28 Bom., 215; 5 Bom. L. R., 1Q. B. D., 599 [1876]. | pe SeS 
932 [1903]. | 8 14M. L. sp So  n A A 
2 Leggatt v. G. N. Ry: Od., L. R., 4 20 Cale., 527 ns ae a ie n 
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Hossein ' the Judicial Committee (no doubt upon Section 7 of 
the Code of 1859, but the principle seems to be of universal 
application), observed: “‘ A right which a litigant possesses 
without Knowing or ever having known that. le possesses 
it. can hardly be regarded as a ‘‘ portion of his claim” 
within the meaning of the Section* When this condition is 
satisfied the court has to decide upon the evidence whether 


- the personal bar of the Explanation should be applied. Its 
to be judici- 


automatic application can never arise, but it is to be applied 
or withheld upon judicial consideration of the nature of the 
two suits, the matters indicated by the judgment in Hender- 
son v. Henderson above referred to, and the particular facts 
of each case. In an original court or upon first appeal the 
court will have to see for itself whether the matter might 
and ought to have been raised in the previous litigation. 
Upon second appeal the range of enquiry is more limited, 
but it is to be observed that by Section 103 of Act V of 1908 
the power of the High Courts to determine, in second appeals, 
issues of fact upon the evidence, has been recognised. This 
is to meet cases where justice has plainly miscarried and will 
only be very specially applied. 


SECTION 7. The Personal Bar of Relinquishment. 


ORDER Il. 

The two personal bars of the Explanation and the Order 
have already been distinguished. The bar does not arise 
in the first case, until all locus poenitentiae has passed, and 
it is no longer possible to raise the issue, because the court, 
which would willingly have heard and finally decided it, has 
already given judgment. But in the second case it is the 
filing of the plaint which creates the bar. 

In many respects, however, these two impediments are 
remarkable for their similarities. 

The matter shut out in both cases must have properly 
belonged to the previous litigation, the question of reason- 





1 15 L. A., at p. 112 [1888]. 2 Section 7, Act VIII of 1859. 
$ Part II, Chapter V, Section I, gupra. 
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able diligence and of a fair opportunity arises in both cases; 
but the knowledge of legal rights is much more strongly pre- 
supposec in, the cases of omission or relinquishment. Whereas 
vhe Explanation resolves itself into a consideration of particular 
tacts and evidence upon which the court has to say for itself that 
an issue could and should have been raised, the case of the 
Order can usually be decided upon a perusal of the two plaints. 

Cases often come to be considered as coming within both 
principles of discouragement, and this is but natural—seeing 
that each case involves the personal act or omission of the 
party, and not of the tribunal. A man may omit to make a 
claim in his plaint, but he may prevail upon the court to 
allow him to raise an issue with or without amendment, and 
some cases are very near the line. 


The whole of Order Il, relating to the frame of the suit, The personal 


, : : - bar of 
has already been printed; for convenience the main provi ohne 


sion is noted,’ 


112. Where a plaintiff is precluded by rules from instituting a further suit [New.] 


in respect of any particular cause of action, he shall 
not be entitled to institute a suit in respect of such 
cause of action in any court to which this Code applies. 


Bar to farther suit. 


ORDER II. 
Frame of Suit. 


l. Every suit shall, as far as practicable, be framed, so as to afford ground § 42. 


for final decision upon the subjects in dispute, and 


Frame of suit. to prevent further litigation concerning them. 


2. (a) Every suit shall include the whole of the claim which the plaintiff § 43. 


is entitled to make in respect of the cause of action ; 
aguit to include the whole but a plaintiff may relinquish any portion of his 
claim in order to bring the suit within the juris- 
diction of any court. 
(b) Where a plaintiff omits to sue in respect of, or intentionally relin- 
quishes, any portion of his claim, he shall not 
Son ae of part afterwards sue in respect of the portion so omitted 
` or relinquished. 
(c) A person entitled to more than one relief in respect of the same cause 
of action may sue for all or any of such reliefs; 
es to sue for one of but if he omits, except with the leave of the court, 
to sue for all such reliefs, he shall not afterwards 
sue for any relief sq omitted. 
Explanation.—For the purposes of this rule an obligation and a collateral 
security for its performance and successive claims arising under the same 
obligation shall be deemed respectively to constitute but one cause of action. 
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The rule of the Order depends in fact upon the identity 
or rather the unity of the cause of action, and leaves out of 
the question all consideration of matters in issue. In con- 
nection with Res Judicata, the expression ‘‘ cause of action” 
is used in a broad sense so as to include not only the act which 
infringes the right, but also the right itself and the circum- 
stances giving it birth.'! Probably also it is used in the same 
sense in Order II. But whether used in the popular or the 
restricted sense, its identity is to be gathered from the facts 
set out in the plaint as stated by Mr. Justice White in Jibunti 
v. Shib Nath? 

The application of the rule of splitting causes pre-supposes 
& knowledge of his rights on the part of the litigant who is 
to be barred.’ | 

In Manickbai v. Virchand,* a suit for a partnership account 
(the plaintiff alleging that the defendants were partners 
with her deceased father) was dismissed. She was allowed 
to sue again on the allegation that her mother had» been 
admitted as a partner without her knowledge. 

Other cases to the same effect in connection with Section 
43 are Viranagava v. Krishnasami, where the plaintiff was 
not aware of an acquisition by a Railway and could not, 
therefore, make any claim to the compensation. He did not 
therefore designedly relinquish. Ambu v. Ketlilamma,* where 


of execution > a 
settee. the plaintiff while instituting a suit was not aware of trans 


fer of possession under a court sale. No laches could be im- 
puted to her for omitting to unite several wrongful acts in one 


Resumption, suit unless she was aware of their occurrence. In Doorga 


suits for. 


a EE 
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Illustration. 


Alets a house to B at a yearly rent of Rs. 1,200. The rent for the whole 
of the years 1905, 1906 and 1907 is due and unpaid. A sues B in 1908 only 
for the rent due for 1906. A shall not afterwards sue B for the rent due for 
1905 or 1907. 


1 See ‘the discussion Part Il, Hossein, L. R., 15 I. A., at p. 112, 
Chapter I, and Read v. Brown, L.R., cited in the next case. 
22 Q. B. D., 131 [1888]. 4 9 Bom., L. R., 1020 [1907]. 

2 8 Calc., 819 [1882]. 5 6 Mad., 345 [1882]: 


3 Seo Amanat Bibi v. Imdad 6 14 Mad., 23 [1890]. 
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Nath v. Roy Kalee Narain! it was said that if a plaintiff 
waited until he had ascertained the whole wrong done he 
might be barred as to the greater part of his cause of action. 

The bar may apply to a minor unless his guardian’s acts Minor. 
are shewn to be unreasonable or improper.* 

The application of the rule also pre-supposes that the court Jurisdiction 
had jurisdiction to entertain the entire cause of action. man 
See Subba Rau v. Rama Rau, separate suits for partition 
in different districts; Pattaravy v. Audimula,* suit to recover 
a share in joint family property, part of which consisted of 
the rents of Inam lands which could not be sued for without 
permission. But in these cases the Code of 1859 was regarded 
as not imperative. 

In Jumoona Dassee v. Bamasoonderee* the court pointed Title suits 
out that the effect of bringing two suits in different districts ea es 
instead of one, was to deprive the defendant of the right of 
appeal to the Privy Council, so the suit in the Nuddea Court 
was dismissed. In Narasinga Rau v. Venkatanarayana" Suit in court 
the first suit was against the obligor of a bond personally, paar ara 
and the plaintiff erroneously claimed relief also against the over land. 
land in a court which had no jurisdiction over the land. It 
was held he had not relinquished his claim as to the land. 

This rule of bar by suit was described by Straight, J., as Apprehen- 
being founded on reason and good sense? and by Garth, slop. 
C. J., as one which has done and will do a vast amount of 
injustice. The learned Chief Justice, speaking for himself, 
was particularly careful to give Section 43 a construction 


um e a e a a a a Ř_ 


1 24 W. R., 212 [1875]. 

2 Gopal Rao v. Narasinga, 
Mad., 309 [1899]. 

8 3 Mad. H. C. R., 376 [1867]. 

+ 5 Mad. H. C. R., 419 [1869]. 

5 Section 7 of Act VIII of 1859: 
‘* Every suit shall include the 
whole of the claim arising out of the 
cause of action, but a plaintiff may 
relinquish any portion of his claim 
in order to bring the suit within the 
jurisdiction of any court. If a 


22 


plaintiff relinquish or omit to sue be 


for any portion of his claim, a suit 
for the portion so relinquished or 
omitted shall not afterwards be 
entertained.’” 

6 2 W. R., 148 [1865]. 

T 16 Mad., 486 [1892]. 

8 Hikmatulla v. Imam, 12 All., 
203 (206) [1890] mortgagee’s suit 
for principal barred by decree for 
unpaid interest. oA 
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no larger than it will reasonably bear.' Sir W. Stokes,’ 
says that if the rule were otherwise, a plaintiff would split 
his claims so as to litigate before judges of a lower class, and 
the mght of appeal would be unfairly limited. 

The case of Pramada Dasi v. Lakhi Narain’ which called 
forth a disapproval of Section 43, was a case of maintenance. 
The widow had obtained her allowance and the court re- 
fused to apply the section so as to debar her from claiming 
her share in the ancestral property. In Madras in Rangam- 
ma v. Vohalayya* the bar was applied to defeat a charge on 
the property after plaintiff had obtained a personal main- 
tenance decree. So in Saminatha v. Rangathammal,> though 
it was argued upon Mr. Mayne’s view.’ that the right is a 
matter of personal obligation independent of the possession 
of any property, the court applied the bar of Section 43. 
These cases were, however, distinguished in Bhagirathi v. 
Ananthacharia’ where the personal liability had devolved 
on the sons and grandsons. 

The practical difficulty of executing decrees for mainten- 
ance has since been met by Jenkins. J., in Hemanginee v. 
Kumode* by the appointment of a Receiver, so that cases 
of hardship are less likely to arise now. 

A recovery upon a part of a single or of a continuous or 
running account bars a suit for the balance, Van Fleet, Vol. I, 
§ 60, p. 228. 

All breaches of one contract constitute but one cause of 
action, Van Fleet, Vol. I, § 69, p. 238. The view of Wilson, 
J., in Anderson, Wright v. Kalagurla * was adopted in Dun- 
can Bros. v. Jeetmull.° The whole claim arising out of 


~- 
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| Pramada v. Lakhi, 12 Calc., 60 6 12 Mad., 285 [1889]. 
(61) [1885] (widow's suit for share in 6 Hindu Law, § 379. 
ancestral property not barred by 1 17 Mad., 268 [1893]. 
decree for maintenance under will). 8 3 C.W.N., 139 [1898]. Seə the 
See also Anderson Wright v. Kala- form of decree at pp. 143—145, and 


gurla, 12 Calc., at p. 344 [1885]. the note of Mr. Belchambers at 
3 Anglo-Indian Codes, 397. p. 142, 
§ 12 Calc., at p. 63 [1885), 9 12 Calc., 339 [1885]. 


4 11 Mad., 127 [1887]. 10 19 Cale., 372 [1892] F. B. 
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several breaches of one contract must be included in one 
suit. This view is upon the construction of Section 43. 
But the rule is different where two separate contracts are Separate 
contained in the same instrument as for instance when there “™'"*"™ 
is a separate covenant in a mortgage to pay interest every 
year, Yashvant v. Vithal,! which can be sued upon without 
suing for the principal. 
A suit on an adjusted account and a suit on a mortgage Adjusted 


account and 
represent two different causes of action.? mor 


Where, as in Shri Shailapa v. Balapa,’ the creditors can Istalments. 


Bond öt 
elect to add principal to an existing mortgage he may be promissory 


allowed to recover his interest first and his principal and °° 
subsequent interest as a charge on the mortgaged property. 
But in Appasami v. Ramasami* it was pointed out that a 
different cause of action does not arise on each occasion 
there is a failure to pay an instalment. There the debtor 
undertook to pay a part at once and the balance within a 
month. It was held that the creditor was bound to sue for 

all that was due. So in the case of a promissory note Couch, 

C. J., held in Mackintosh v. Gill,’ that it is incumbent on the 
holder to sue for all the instalments due. 

Separate suits by a doctor for his fees, the first upon a pro- Fees, suit 
missory note, and the second for the unsecured balance, the ‘™ 
agreement to pay being at one and the same time and in res- 
pect of attendances at Hardwar, were held to be obnoxious 
within the meaning of Section 43 of the Code of 1882. Both 
suits were based upon the same contract and the same pro 
mise to pay.’ 

A suit to restrain the removal of sea-shells from the land Suit for 
was dismissed, because adequate compensation could be ra 
given. A second suit after removal and conversion of the 
shells to recover their value was permitted.” Here the 
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1 21 Bom., 267 [1895]. [1873]. 
2 Hansraj v. Lalji, 28 Bom., 447 6 Preonath Mukerji v. Bishnath, 
[1904]. 29 All., 256 [1906]. 
8 7 Bom., 446 [1883]. 1. Okaladour- Phon- 0 AAA ‘os 
+ 9 Mad., 279 [1886]. 25 Mad., 669 [1902]. oe 


5 12 BL. R., 37; 20 Wi R., 358 
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subsequent act of conversion, after the former suit, gave rise 
to a fresh cause of action. 


Tort, wrong- The act of conversion of several things (as for instance, 


ful conver- 
sion. 


Accident and 


intention. 


in cases of 


tort and con- 


tract. 


Rent suits, 
splitting 
cause of 
action. 


jewellery and company’s paper) is one cause of action, and 
you cannot bring an action for the conversion of one of the 
things and a separate action for the conversion of the other.! 
The wrongful registration of an estate is not the same cause 
of action as a claim to a share in personal property.* 

Section 7 of Act VIII of 1859 was held to include acciden- 
tal error or involuntary omission. The bar applies to in- 
tentional relinquishment,* but negligence, apparently, will 
fall under the same condemnation. 

When once the cause of action is matured the subsequent 
occurrence of further damage after or before adjudication of 
the original matter does not originate a fresh cause of suit. 
Were it otherwise, litigation would have no end, for in very 
few cases does the damage flowing from a wrong or a breach 
of contract cease with the event.° This rule would not 
apply to a case of continuing damage.’ 

The illustration to Order II, Rule 2, treats a claim to all 
arrears of rent as a single cause of action. A landlord must 
include in this claim all the rent due at the filing of the plaint. 
If he omits to claim an earlier rent or a later rent he will be 
splitting his cause of action—Taruck Chunder v. Panchu. 
There is no distinction between rent claimed as such, and 
rent claimed as profits or damages—Sheo Shunkur v. Hri- 
doy. On appeal the Judicial Committee affirmed this prin- 
es | 





1 Per Sir Barnes Peacdtk 3 in Rajah 
of Pittapur v. Sri Rajah Venkata, 12 
I. A., at p. 119 [1885]. See Baz- 
lour Ruhum v. Shumsoonnissa, 11 
M. L A., 553 [1867]. 

3 TÒ. 

8 Ib. 

* Order II, Rule 2 of Act V of 
1908, corresponds exactly to § 43 of 
Act XIV of 1887. 

5 Per Phear, J:, im Rajah Nilmonél 
Singh v. Dar Cluster, 9 W. R., at 


It has been held over and over again that claims 


————_ m 


p. 122 [1868]. 

6 Dwarka Nath Gupta v. The 
Corporation, 18 Cale., 91 [1890] and 
authorities per argumentum. 

7 6 Calc., 791 [1881], Adhirani v. 
Raghu, 12 Cale., 51 [1885] ; Assanulla 
v. Tirthabashini, 22 Caloy, at p. 691 
[1895]. > 
3 9 Calc., 143 [1882]. 

9 Madan Mohan v. Lala Sheo 
Sanker, 12 Calc., 482 [1885]. 
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under the same contract for several instalments of the same 
rent or of the same promissory note are but one cause of 
action.! 

In 1887 a Caleutta Full Bench held that the dismissal of But he can 
a suit for enhanced rent is no bar to a suit for rent at the perth Rc 
original rate. The decision is with express reference to Section Dar He 
43. Wilson, J., pointed out that these are different causes if the first 
of action based upon two distinct obligations having pet 
distinct origins. It is true that the claims may be made 
in the alternative, but that is because different causes of 
action may be joined in the same _ suit—Sudduruddin v. 

Bani Madhub? 

This view had ample authority to supportit. See the reason- 

ing of Hobhouse J., in Khedaroonissa v. Bodhu and the 
Privy Council in Soorasoondery v. Golam Ally* in 1873 had 
said that the two suits were ‘‘ founded on different principles. 
To a suit for enhancement it would be no bar to plead 
that all arrears according to the original rate had been paid. 
No issue was raised nor could this issue have been properly 
raised as to the rent for 1272,” but it had been said in 
Kunnock v. Guru Dass*® that the two remedies or claims 
arose out of the same subject-matter. 

It appears to be the law in all the Presidencies, founded Jibunti v. 
on Mr. Justice White’s case,’ that when a suit for a declara- ee 
tion of title to land has been dismissed on the ground that 
the plaintiff was not in possession at the time of filing the 
suit, a subsequent suit on the same title for recovery of 
possession of the land is not barred under Section 43 of the 
Code of 1882. 

There the infant plaintiffs first suit for declaration of Declarati nE 
title was dismissed because he was not in possession; his % title and — 
subsequent suit upon the same title was held not to be ee ae 
barred. ‘* Possession,” said the learned Judge, ‘‘ would seem “ae 









1 Per Garth, C. J., in Anderson 5 13 W. R., 317 [1870]. 


Wright v. Kalagurla, 12 Calc., at p. $ 15 B. L. R., 125 n. [1873]. i eee 
342 [1885]. 5 9 Calc., 919 [1883] overruled by TAT 
2 15 Cale., 145 [1887]. the Full Bench pee 
6 8 Calc., 819 [1882]. ee ee 
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to be very easily determinable, but in practice it is found to 
be one of the most difficult issues to decide in this country.” 
And the learned Judges said there had been no splitting of 


remedies. ! 
Right to In a Full Bench at Allahabad, Murti v. Bhola Ram > a 
erg SR money decree-holder, attached the judgment-debtor’s inter- 


colourable est in a mortgage and his house. Objections having been 
— filed by one Mussamat Murti, the decree-holder brought two 
separate suits in respect of the separate interests of the 
judgment-debtor in the mortgage and the house respectively. 
The court held that Section 43 barred the later of the two 
suits which as a matter of fact were filed on the same day. 
But the right claimed by the plaintiff was to bring two 
different properties to sale, and his right was being defeated 
by two different colourable transactions. It is difficult to 
see why he should not be allowed to attach them separately. 
Mesne pro- In Sheo Kumar v. Narain Das, plaintiff: having been 
dispossessed by defendant obtained possession by a decree 
different under Section 9 of the Specific Relief Act. He then sued 
possessory for mesne profits. It was held that the cause of action in 


suit. the two suits was entirely different and that Section 43 was 
no bar. 
Bases Rukhminibar v. Venkatesh.—The mortgagee was in pos- 


profits, mort- session. The plaintiff in 1901 sued under Section 62 of the 
possession. Transfer of Property Act for possession, and deposited the 
principal under Section 83, but made no claim for mesne 
profits accruing after deposit. A decree for possession having 
been passed, the plaintiffs sued for such mesne profits, but 
this claim was held barred either by Section 13 or Section 
43 of Act XIV of 1882. The ground for the decision is that, 
such a mortgagee not being a trespasser but a mortgagee 
with statutory liability to account to the mortgagor, the 





1 See this case referred to in Ketlilamma, 14 Mad., 24 [1890]; 
Guddappa v. Tirkappa, 25 Bom., 198 and Mohanlal v. Bilaso, 14 All., 513 
[1900]; Thakore Becharji v. Thakore [1892]. : 5 
Pujayt, 14 Bom., 51 [1889] ; Deloki 2 16 All., 165 [1894]. 

v. Hart, 12 Calc., 293 [1885]; Ambu v. 3 24 AN., 501 [1902]. 
+ 31 Bom., 527 [1907]. 
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.latter’s claim to mesne profits arises from and is connected 
with his right to redeem or recover possession. It is all one 
cause of action which might and ought to be alleged by the 
mortgagor*in his suit to recover possession. 

The representative of judgment-debtors in a mortgage Mortgage 
suit may be constructively barred by his omission to object suit, saa 
in execution that the share was wrongly estimated.! Had "ghts. 
the decree ordered the sale of specific property, instead of 
undefined rights, he would have had a remedy by suit in the 
above case.* 

When an agreement for sale was the cause of action in Contract 
two suits—being the basis of claims to possession and dama- se 
ges in the earlier suit, and the basis of a claim for comple- 
tion of the sale and transfer of the estate in the later suit— 
the Privy Council held that the second claim was barred by 
Section 43 of the Code of 1882, the plaintiffs having relin- 
quished or omitted to sue for a remedy to which they were 
entitled.© The Judicial Committee did not decide whether 
the previous litigation operated as a bar under the Explan- 
ation to Section 13. 

The last clause of Section 43 is re-enacted in an amended Debt, 
form in the Explanation to Order II.* An obligation to oo ea 
repay money lent on a bond hypothecating property consti- collateral 

e > securities. 
tutes, together with the lien created by the bond, one cause 
of action, so that a man cannot pursue his personal remedy 
apart from his right against the property hypothecated. 
This is the effect of the statutory bar of Section 43 of the 
Code of 1877, as amended by Act XII of 1879—Gumani v. 
Rampadanath.. A Calcutta Full Bench, Jowmenjoy Mullick 
v. Dossmoney,* held, before the enactment of Section 43 and 





1 Annu v. Debi Das, 26 All., 152 an obligation and a collateral secu- 


[1903]. rity for its performance and succes- i 
2 Sanwal v. Bismillah, 19 All., sive claims arising under the same n 
480 [1897]. obligation shall be deemed respec- 


8 Rangayya Goundan v. Nan- tively to constitute but one cause of- 
jappa Rao, 24 Mad., 419 [1901]. action.” 


4 ** For the purposes of this rule -5 2 All., 838 [1880) Rie, 
6 7 Cale., 714 [1881}. ~ a gee 
A id És 





eer Y 
CENTRAL LIBRARY 


126 QUASI RES JUDICATA. [PART II. 


before the Transfer of Property Act, that a man who has 
an equitable lien for a simple contract debt does not lose the 
hen by turning it into a judgment debt, though under cer- 
tain circumstances he may be restrained from pursuing both 
his remedies simultaneously. So in Allahabad in 1886 it 
was held that where A had two separate rights of action, one 
on a contract to pay rent (enforceable in Revenue Courts), 
and another on a mortgage (enforceable in Civil Courts) and 
he had obtained a rent decree, Section 43 did not bar 
his mortgage rights, Chunni Lal v. Banaspat.' In these cases 
of mortgage liens it follows that Section 43 has to be read 
with Section 99 of the Transfer of Property <Act.? 

Agreement As to the effect of Section 43 of the Code of 1882, when 

to pay debt read with Section. 99 of the Transfer of Property Act, see 


in cash and : 4 
balance by the observations of Jenkins, C. J., in Govind Hari Dev v. 


aaas tar Parashram* Section 43 standing by itself operates as a bar 
hes in respect of the splitting of claims, as well as of remedies. 
mortgage Section 99 is aimed at the hardship inflicted on mortgagors 
paora by mortgagees proceeding to realise their claim by execution 
of money-decrees passed in respect of the mortgagor’s per- 
sonal liability. Its primary purpose being to curtail a mort- 
gagee’s powers, the bar of Section 43 is relaxed for that 
purpose only. Section 99 does not nullify Section 43, but 
merely relieves a mortgagee from the restriction placed on 
the splitting of his remedies, leaving the rest of the restric- 
tion unimpaired. 
It is now provided by Order XXXIV, Rule 14, that when 
a mortgagee has obtained a decree for the payment of money 
in satisfaction of a claim arising under the mortgage, he shall 
not be entitled to bring the mortgaged property to sale 
otherwise than by instituting a suit for sale in enforcement 
of the mortgage, and he may institute such suit notwith- 
standing anything contained in Order II, Rule 2. 
Where a mortgagee has two mortgages on the same 


must LTS OERE Saae RENEE SS Sse 
jones ” 19 All, 23 [1886]. IV of 1882. > 


2 See Order XXXIV, Rule l4,and 825 Bom., 161; 2 Bom. I. R., 864 
Appendix D of the Code of 1908 [1900]. 
incorporating certain sections of Act 
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property he cannot maintain a suit to recover the sum due 
on the later mortgage only, by sale of the property subject to 
the prior mortgage—Keshavram v. Ranchhod.' **It will 
be observed,’’ said the learned Judges, *‘ that Section 43 is 
imperative. Suppose a decree was passed for the plaintiff 
herein and he afterwards sued on the first mortgage, it seems 
to us that that would be a splitting of claims within the 
meaning of Govind Hart Dev v. Parashram*® which Section 43 
was intended to prevent. Regard, however, must be had to 
the query in Sri Gopal v. Pirthi Singh.’ 

An attempt has been made to consider the special position 
of mortgagor and mortgagee in a subsequent chapter. 

It is said in the Madras case * that though Sections 13 
and 43 of the Code of 1882 are more comprehensive than 
those of the former Code, yet they are not exhaustive. The 
law is said to be substantially the same as the English Law. 
The object of these provisions is to require the plaintiff to 
bring forward his whole case as to the matter of litigation 
on the question of right involved in the suit and not to require 
him to unite all the causes of action which he may have 
against the defendant in respect of the corpus or object-matter 
of the suit. 


Rangasami Pillai v. Krishna Pillai,’ a much commented Redemption, 
on case, where a plaintiff having sued to redeem instead of ™**™ 


suing on admissions of which he was aware, was held barred 
by Section 43 of the Code of 1882. This case goes as far as 
it is possible in the direction of applying the bar of Section 43. 
It is described as a case of statutory waiver of the true cause 
of action by suing on a false cause of action in Ramaswami 
Ayyar’s case, where it is dissented from. 


Section 43 appears in a chapter which relates to the frame General 


os 


1 30 Bom., at p. 163 [1905]. 5 22 Mad., 259 [1898]. See the 

2 25 Bom., 161; 2 Bom. L. R., previous case, 18 Mad., 462. Sub 
864 [1900]. nom. Krishna Pillai v. Rangasami 

3 29 I. A., 126; 4 Bom. L. R., Pillai, observed uponin Sheo Prasad 
827; 24 All., 429°[1902]. v. Lalit, 18 All., at 407 [1896]. 


+ Ramaswami Ayyar v. Vythinatha 6 26 Mad., at pp. 777, 778 [1902]. 
Ayyar, 26 Mad., 760 [1902]. we 
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of the suit and not to the array of parties. In order to mak= 
the section applicable it is necessary that both the suits 
should arise out of the same cause of action, and they must 
also be between the same parties. Cause of action here means 
the whole of the claim which the plaintiff is entitled to make 
in respect of his cause of action; and the section has no 
application where the parties to the two suits or their re- 
presentatives are not the same. 

A puisne mortgagee’s cause of action as against a prior 
mortgagee to redeem is his title as subsequent mortgagee 
and the defendant’s refusal to grant redemption. This is a 
different cause of action to the cause of action which he has 
against the mortgagor for sale of the mortgaged property. 
In this case his cause of action is his title as mortgagee (and 
it is immaterial whether he is first or subsequent mortgagee) 
and the refusal of the mortgagor to repay the mortgage money. 

A Full Bench in Madras has held that neither Section 43 
nor the Explanation applies to different suits upon different 
mortgages over the same property—Thrikaikat v. Thiruthiyil. 

Section 43, therefore, does not apply to a case where a plain- 
tiff has, in respect of the same property, two different causes 
of action against two different persons.” 

It does not apply to the case of two suits, one based upon 
exclusive ownership, the other on joint ownership.’ 


SECTION 8. Is Explanation V a Personal Bar ? 


As regards relief claimed in the plaint and not granted. 
and the common case of relief not claimed and either granted 
or not granted, considerable difficulty has always existed 
as to mesne profits. This question will now be discussed, 
and is of extreme technicality. 

First of all, Explanation III is re-enacted totidem verbis in 
Explanation V.* It was held that the Explanation does not 


1 29 Mad., 153 [1905]. + ‘* Explanation V.—Any relief 
2 See Balmakund v. Sargari, 19 claimed in the plaint which is not 
All., 379 [1897]. expressly granted in the decree, shall, 


8 Narayan v. Shamrao, 27 Bom., for the purposes of this section, be 
379 [1903]. deemed to have been refused.”’ 
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‘upply where a suit has not been heard and determined ! or 
where the state of facts leading to the two suits and the reliefs 
claimed under them are different, but that it did apply 
where the decree is silent as to mesne profits claimed in the 
plaint for the period prior to the institution of the suit. 


As to this question of past profits, it is stated by Ranade, Profits prior 


J., m Kachu v. Lakshman Sing,* that there was in 1900 a 
consensus of opinion of the High Courts of Bombay, 
Calcutta, and Allahabad that when a claim for past profits 
is once made and enquired into, and a finding recorded but 
no particular sum fixed by the decree, the Explanation bars 
a further suit. The remedy was by review or appeal only, 
and in the opinion of the learned Judge the doctrine is not 
available that where omissions are directly attributable to 
the court’s intervention Res Judicata will not apply.‘ 
Section 212 of the Code of 1882 which (both being permissive) 
resembles Order XX. Rule 12 of Act V of 1908, the court 
could, in ordinary cases, have decreed these profits or directed 
an enquiry. The express enactment of the Explanation 
is said to har a suit. 
a case of a redemption suit, and the lower court appears to 


Under | 


to former 
suit. 


But Kachu v. Lakshman Singh’ was Redemption 
suit: amount 


have expressly refrained from deciding the amount as it did mined. 


in the recent Privy Council case of Muhammad v. Mirza 
where the Judicial Committee approved the proposition 
that in a mortgagee’s suit for possession, where an account 
was taken, the mortgagor might still show that the court 
had not judicially determined the amount. 

Still, apart from special cases, it is very probably true to 


| Kamini +. Ram Nath, 21 Calce., 
265 [1893] (suit to establish rights 
under a decree withdrawn without 


liberty : subsequent suit not barred). Paris, L. R., 3 P. C., 475 [1871]; 
2 Gopal Chandra v. Purna Chandra, Bakshiram v. Darku, 10 Bom., 
C. W. N., 110 [I898], suit for H.C. R., at p. 372 [1873]; 


partition withdrawn by consent; 
suit for joint possession after rag 
possession not barred. 

3 Jibun Das v. Durga, 21 Čale., 
252 (1893). 

* 25 Bomi, 115 {1900}. 


Espa 


5 Kachu v. Lakshmansingh, 25 
Bom., 115 [1900]. For the doctrine — 
see Rodger v. Comptoir D’ Escompte de 


Singh v. Mangni, 6 C. W. N., at 
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say that past profits, if not decreed, are not to be recovered 
by suit. 

With reference to future mesne profits, that is, mesne 
profits accruing subsequent to the institution of a former suit, 
there was a difference of opinion (prior to Act V of 1908) 
which appeared to be settled by a consensus of the High 
Courts. The question now will be as to the effect of the 
new Code. 

Turning to the earlier cases: In Ramabhadra v. Jaganna- 
tha! mesne profits since the date of a previous silent parti- 
tion decree were allowed in a fresh suit. In Mon Mohun Sirkar 
v. The Secretary of State? the effect of Sections 211 and 244, 
which expressly allowed a suit, was considered, and the Ex- 
planation was read in the light of the Privy Council rulings ° 
as not militating against a separate suit. 

A Madras Full Bench in 1903* say that the granting of 
mesne profits is not ‘‘ relief,” and that future mesne profits 
do not form part of the cause of action, referring to a Caleutta 
Full Bench upon the older Codes, and do not therefore come 
within the bar. Similarly an Allahabad Full Bench ê recon- 
ciled the Explanation and Section 211 of the Code of 1882, 
comparing the latter section with Section 209 as to money- 
decrees, and relying on the express provision in the penulti- 
mate clause of Section 244. Other decisions are to the 
same effect.’ 

The view of the Indian Courts certainly has been that a 
separate suit should be allowed. The Judicial Committee in 
1875° speak of this, but apparently indicate their own view 
would be different were the matter res integra. But the 


1 14 Mad., 328 [1890]. 

2 17 Calc., 968 [1890]. 

8 Sadasiva v. Ramalinga, L. R., 2 
I. A., at p. 228 [1875]; Fakharuddin 
v. Official Trustee, L. R., 8 I. A., 
206 [1881]. 

* Kuppusamy v. Venkataramier, 
15 M. L. J., 462 [1903]. See Nitya- 
nunda v. Gajapati, 24 Mad., 681 
[1901]. : 


5 Pratap Chandra v. Rani Swar- 
namayi, 4 B. L. R. (F. B.), 113 [1869]. 

6 Ram Dayal v. Madan Mohan, 
21 All., 425 [1899]. -. 

1 Bhivrav v. Sitaram, 19 Bom., 532 
[1894]; Hays v. Parmanand, 32 Calc., 
118 [1903]. 

8 Sadasiva Pillai’s case, L. R., 
21. A., at p. 228 [1875] upon Section 
11 of Act XXIII of 1861. 
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penultimate clause of Section 244 which seemed to expressly 
allow such a suit is now repealed by Order XX, Rule 12 which, 
though in terms permissive, aims at making a decree exhaus- 
tive so as to comprehend all possible reliefs. And Section 
47 of the Code also expressly omits the old provision of e 
Section 244 of the Code of 1882, which contemplated a suit. 

In all these cases a litigant’s cause of action is complete Cause of ac 
or matured when he files his plaint, and the occurrence of slate fl 
further damage originates a fresh cause. ay 

A litigant must, however, be diligent and see that the decree must be dili- 
embodies all the relief he requires, whether claimed in the 2°°* 
plaint or not. If by oversight of the court’s officers a decree Remedy 
is deficient, the remedy is to speak to the minutes of the oe pay 
decree, or apply for a review or to appeal. oversight. 

If the view as to the duty of the court taken in Kachu v. 

Lakshman Singh’ be correct, the litigant must suffer for the 
acts or omissions attributable to the court’s intervention. 
He is responsible for the drawing up of the decree, and in 
this view the Explanation becomes a Personal Bar. 

But this view does not appear to be in accordance with Three Prin- 
three principles :— - ple 

(1) The principle upon which Res Judicata is to be ascer- 
tained which is examined in Chapter HI, namely, 
that the whole record and not the decree alone 
is available. 

(2) The principle affirmed generally by the courts that 
the decree is not the test of Res Judicata: see 
Section 6, Chapter IV. 

(3) The principle that it is the highest duty of all courts 
to take care that no act of the court in the course 
of the whole of the proceedings does an injury 
to the suitors of the court.—Rodger v. Comptoir 
D’Escomte de Paris.* ra 


Ra v j% 


1 25 Bom., 115 [1900i. 2 L. R., 3 P. C., 475 [1871]. 
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SECTION l. How far is a Judicium Necessary ? 


The best known instance of personal default is a judg- 
ment by default. Closely allied to this is a judgment by 
consent, or a compromise of matters in issue. Not far removed 
is the case of withdrawal of a suit with liberty to sue again. 
In none of these cases is there a judicium in the sense of a 
hearing and a final decision which is the most important part 
of the rule of Res Judicata. 

There has, in a truth, been a great extension of the bars 
referable to the conduct of the litigant, and a corresponding 
shrinkage in importance of the principle of finality in its 
judicial sense. On the other hand in England great impor- 
tance appears to be attached to the necessity for a complete 
adjudication, and we hear very little of personal defaults. 
Thus in the remarkable case of Heath v. Overseers of the Town- 
ship of Weaverham,’ where a material fact was not brought 
to the notice of the court passing the previous _ judgment, 
another tribunal of equal jurisdiction refused to treat it as 
res judicata. 

The rule of finality was said by the Judicial Committee 
to be expressed in the Code of 1882 in tolerably clear language.* 


=> 
1 1894. 2 Q. B., 108. at p. 626; 1 C. W.N., at p. 300; 
2 Sheosagar v. Sitaram, 24 Calc., 24 I. A., 50 [1897]. 
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Act V of 1908, however, repeals the old Explanation IV prob- 
ably with a view to emphasize the new Explanation II 
which is to,the effect that the competence of a court is to 
be determined irrespective of any provision as to the right 
of appeal. This, taken together with the unexplained omis- 
sion of the word ‘‘ jurisdiction” in the main provision,! 
does not make the meaning of the new enactment any plainer, 
but the present Code still exacts a hearing and a final 
decision apart from the excepted cases. 

The causa petendi in the case of ‘‘ might and ought” is Omission or 
extinguished by an individual omission or default. To the eae 2 
same omission or default of the litigant is to be attributed 
the rule of splitting causes and, possibly, the case of relief 
deemed to be refused. In the above cases the judgment is 
often regarded as creating the bar, but that can only be by 
reason of a ‘‘ constructive estoppel `-—-an expression which 
has been condemned already.” The cases of judgments by 
consent or default, and of the withdrawal of suits with leave 
to sue, is different, because the act of the court is necessary 
and there is a judicium (without a hearing but still a judi" 
cial act), whereas in the first-mentioned cases there has been 
none. But in all these cases the act or default of the party 
is the thing to be regarded, and there has been no hearing. 

The main rule of finality, therefore, remains subject to these Finality sub- 
numerous exceptions which must not be allowed to detract EL 
from its importance. 

*“ Res Judicata,” said Lord Romilly in Jenkins v. Robert- The court 
son,’ “‘ by its very words, means a matter upon which the cies tated 


court has exercised its judicial mind, and has come to the cial mind, 


conclusion that one side is right, and has pronounced a deci- Boba 


2 a T SA [1875]. 


1 This word was struck out in the 
Committee stage. The Committee 
also expunged a suggested amend- 





former suit was concerned and no 
further. ee 
2 See Parsotam Gir v. Narbada — 


ment of the old Explanation IL Gir, 21 All., 505 (514) [1899]. a n 
(now IV) that matters which might 8 L. R., 1 H. L. (Se. Ap.), 117 ate Sy 
and ought, ete., were to be deemed to [1867]. See this case explained in In AE ae 
have been heard and finally decided re South American and Mexican Odi eed 
so far as the subject-matter of the L.R.,’95, 1 Ch. 45, s0 | Sa * sams 
ja - = ra : Rep Bs 
` | 2 o- aera ae 


There must 


be a fair 
trial of 


right. 


Judgment 


by consent 
or default. 
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sion accordingly. In my opinion res judicata signifies that 
the court has, after argument and consideration, come to a 
decision on a contested matter.” The matter must have been 
heard and finally decided. 

‘“ What we have to be satisfied of.” said Scotland, C. J., 
in Udaiya Tevar v. Katama Nachiyar,' ‘‘ is that the ground 
of legal right, upon which the plaintiff sues, was a point 
raised and opened for decision in the former suits, and that it 
was finally dealt with by the judgment and decree.” In other 
words, the cause of action must be heard and determined. 


SECTION 2. Judgments by Consent and Compromises. 


But a judgment by consent is as effective as an estoppel 
between the parties as a judgment whereby the court exer- 
cises its mind on a contested case, for ‘f a judgment by con- 
sent is intended to put a stop to litigation between the parties 
just as much as is a judgment which results from the decision 
of the court after the matter has been fought out to the 
end.”’? 

And this has always been the law.’ 

The principle of consent and compromise is the same. Thus 
when the right of joint management was brought into con- 
troversy in 1845 and in 1874, and was by compromises 
recognised as a subsisting right and as being in accordance 
with the prior usage of an ancient Hindu temple, it was 
held that the compromises were binding and were the best 
exponents of the rights of superintendence.* 


1 2 Mad. H.C. R., 131 (140) [1864]. 
See Saikappa Chetti v. Rani Kulan- 
dapuri, 3 Mad. H. C. R., 84 [1866] : 
‘t It is necessary also to show that 
there was a decision finally granting 


-sor withholding the relief sought. 


Res Judicata dicitur quae finem con- 
troversiarum pronuntiatione judicis 
accepit, quod vel condemnatione vel 
absolutione contingit’ ° (Dig. XLII, 
Tit. 1, § 1). 

2 In re South American Co. ez- 


parte Bank of England, L. R., 95, 1 
Ch. 37, 50 [1894]. 

8 Laksmishankar va Vishnuram, 
24 Bom., 77 (85) [1899]; Nicholas 
v. Asphar, 24Cale., 216 (237) [1896] 
where ‘the cases are collected. In 
re South American, etc., Co., L. R., 
95, 1 Ch. 37 (45), [1895]; The Bell- 
cairn, L. R., 10 P.D., 161 [1885]. 

+ Nilakandhan v. Padmanabha, 
18 Mad., 1 [1894], P. C. 





. In Sri Gajapathi v. Sri Gajapathi' the Judicial Conan Family 
held that a compromise between two sons—to the effect Ment 
that they were to be entitled in equal moieties to their 
father’s estate, but that the division was not to take place 

until the youngest son came of age, and he predeceased his 
brother who died in possession—was binding on the i 
sons and their widows who claimed under them. In the case 

now cited, litigation had not ensued when the compromise 

was entered into. The principle is the same whether a 
decree is made by consent, or differences are made the subject 

of a family arrangement without litigation. 

‘ When a state of facts,” said Muthusami Aiyar, J., in the Consent or 
case above cited, ‘‘ is accepted as the basis of a compro- pe 
mise whereby a suit pending decision is amicably adjusted, ciple of. 
and when the compromise is not vitiated by fraud, those who 
were parties to it and their privies should not afterwards 
be heard to say, for the purposes of reviving the controversy. 
that the real state of things was otherwise. The principle ~ 
is the same whether the mistake alleged is one of law or one 
of fact. ~’* | 

In the same way a judgment passed in accordance with Award. 
an award has the same effect as an ordinary judgment of 
the court, if final and conclusive and between the same parties.’ 

Mina Lal v. Kharsetji * illustrates the intricacy of some 
of these cases. The defendant signed an acknowledgment 
in favour of the plaintiff for Rs. 11,534, paid Rs. 400, gave _ 

a hundi for Rs. 600, and an instalment bond for Rs. 10,534. 
First suit, on the hundi only, ended in a decree. Second suit, 
on the instalment bond for two instalments, ended in a consent 
decree. Defendant then sued to cancel the bond, but was 
met by limitation. Third suit, for the remaining instal- | 
ments. Pleas of fraud, misrepresentation, and so forth. st ce 
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K t 
1 13 Moo., I. A., 497 [1870]. ram, 21 Bom., 465 [1896], under Act 
2 18 Mad., 1 (7) [1894]. XIV of 1882, § 522. gaa 
3 Wazeer Mahton v. Chuni Singh, + 30 Bom., 395; 8 Bom., L Be ES; 


7 Cale., 727 [1881], under Act VIIL 296 [1906]. 
of 1859,§ 325; Vyankatesh v. Sakha- 
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Decreed on second appeal, on the ground that the matters- 
in issue did not properly arise in the previous litigation and 
had not been heard and finally decided. It is obvious that 
in such cases Judges must apply the rule of substance to 
the particular facts. | 


SECTION 3. Consent Judgments based upon Agreements, 
Invalid or Fraudulent. 


A consent Where the legality of an act is one of the points in dis- 
popne pute—that may be a fair subject of compromise in court 
pon 
an agree like any other disputed matter. But when a contract (though 
eet rh ultra vires) is on the face of it quite regular, and its infirmity 
sehr depends upon extraneous facts which nobody discloses, and 
by fraud or the court decrees what the parties ask it to decree, such a 
“pape hmm judgment can be of no greater validity than the invalid 
contract on which it is founded. 
These principles are laid down by their Lordships of the 
* Privy Council in Great North-West Central Ry. Co. v.. Charle- 
bois '—a case from Canada. 

Great North- The railway company, by a contract ex facie legal and 
West Ry. regular, purported to incur liability to Charlebois for 
Gbaridhain. railway construction in an amount which was in reality 
calculated to cover the amount of bonus and price of issued 
shares payable by agreement between Charlebois and all 
the shareholders of the company irrespective of either actual 
or estimated cost of construction. The question of 
ultra vires was not raised either in the pleadings or on the 
facts stated. A consent judgment having been passed in 1891 
declaring Charlebois’ lien on the company’s property, it was 
held, in a suit to set the same aside and to have the contract 
declared void and for other relief, that the consent judgment 

was of no greater validity than the contract. 
Thira partes The terms on which the judgment was set aside and which 


ea ne were agreed to, are instructive. Charlebois was to be paid 








consent for construction on the basis of a quantum meruit, the amount 
judgment. 

a i | L. R., 1899, Ap. Cas., 114. 
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being secured by bonds of the company, the same being sub- 
ject to charges in favour of sub-contractors and banks who 
had acted on the faith of the consent judgment to which 
they were “no parties and who were without notice of the 
illegalities of the contract. 

A consent order may be set aside not only on the ground Consent 
of fraud, but also upon any grounds which invalidate the pee tee 
agreement which it expresses, and for the same reasons a RoC agree- 
those on which the agreement itself may be set aside. As 
long as it stands it is as good an estoppel as any other. It 
cannot be set aside on the ground of mistake or any other 
ground except for reasons sufficient to set aside the agree- 
ment. ‘‘The order is a mere creature of the agreement.” 

The subject is discussed in Davenport v. Stafford.’ Attorney- 


General v. Tomline* and Huddersfield Banking Co. v. Henry 
Lister d Son.’ 


NECTION 4. Ambiguous Judgments. 


A decision to operate as Res Judicata must not be wanting Judgment, | 
in that eertainty which is an essential element in every or in anal 
estoppel. An ambiguous judgment will not do. If upon terms. 
the face of the record anything is left to conjecture as to what 
was necessarily involved and decided, there is no estoppel 
in it when pleaded, and nothing conclusive in it when offered 
in evidence. The opinion of the Supreme Court of the United 
States in the case of Russell v. Place* quoted at length in 
Vythilinga Mudaliar v. Ramachandra Naicker’ contains 
a statement of the law. 


And the Judicial Committee have said that sufficient What iathe 


ae A 
attention has not been paid to the rule that, in cases where a Ten 2 
final decree is couched in general terms, the extent to which versy-  — 
it ought to be regarded as res judicata can only be determined See 







ee — - < 


by ne what.were the real matters of controversy _ 
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f Š Béar: „503 [18451 For an instance of an ambiguous ; 

2 L. R., 7 Ch- D., 388 [1877]. judgment see Hira Lall v. Ganesha E ae 
8 1895. 2Ch3 273. = Perahad, L. R., 91. ee Ser 
+ 94 U. S., 606 (608). Supra Part TI, Chapter TH, See a etek ee 
6 14 M. L. J.. 379 (389) [1904]. tion 4. ia 5 3 oS Ae es 
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in the cause.! But it is not competent to the court to sub 
stitute for the judgment something quite different from the 
the judgment.* 

No construc- Where a previous judgment is of such a nature that it 

nat: esto does not finally decide the questions in issue, and it is idle 
and hopeless to speculate as to its grounds, it is not per- 
missible to try and make out a case of constructive estoppel. 
In Parsotam Gir v. Narbada Gir? the Judicial Committee 
say that there is no such thing known to the law as construc- 
tive estoppel, and if there were, it would not satisfy the re- 
quirements of Section 13 of Act XIV of 1882. 

Hindu In that case* the sannyasis of a Hindu sect sought to 

“ees establish rights in connection with a particular shrine. An 
ikrarnama was executed in 1868 providing for its adminis- 
tration. Differences having arisen, some of them sued the 
trustee for an account and for possession. The suit was dis- 
missed in 1886 without finally deciding the matters in issue. 
Upon another suit being brought to recover possession, the 
judgment of 1886 was pleaded as res judicata. The Judi- 
cial Committee held that the judgment of 1886 was not final, 
and restored the judgment of the Subordinate Judge who 
had found in favour of the plaintiff upon all the issues. 


~ 


SECTION 5. Findings inconclusive or technical. 


Findings It seems to be true, generally speaking, that no finding 
which are which is inconclusive or based upon technical points can 
inconclusive 

or based operate as a bar. 

Besoin: do In Howlett v. Tarte, the defendant pleaded, in an action 
not ee , for rent upon a building agreement, that a tenancy from 
an es el. : 

Rent at, year to year had been substituted for the agreement, and 


judgment that notice to quit had been given and accepted in Michael- 


by default. 

mas 1858, after which date no rent was due to the plaintiff 
1 Amriteswari v. Secretary of State, 2 See  Fudabatiens V. Bomma, 27 

24 Calc., 504 (519, 520) [1897], in Mad., 42 [1905]. 

which case the whole record was 3 21 All., 505 (514) [1899]. 

examined, but extrinsic evidence sub- + 21 All., 505 [1899]. 

sequent to the decree was not received § 10 C. B. (N. S.), 813_[1861]. 

as aids to its construction. 
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m respect of the premises. The plaintiff replied by way of 
estoppel that he had signed judgment against the defendant 
in respect of rent due after that date upon the defendant's 
default to plead. It was held that the defendant was not 
estopped by his omission to set up this defence in the former 
action, the court holding that estoppels are not to be ex- 
tended without authority. 

In Goucher v. Clayton,’ the licensees of a patent were held Licensees 
not to be estopped in a suit for infringement by reason of pe et 
their having, in a previous suit, consented to judgment being Judgment. 
given against them, and having taken out a license to use 
the invention. ‘* There is no evidence,” said Wood, V. C., 

‘of any issue between the parties. The defendants are 
supposed to say, ‘ We thought it not worth our while to try 
the question, and we therefore did not raise the issue.’ They 
submitted and paid 49s. damages and costs, possibly because 
they might have been unwilling to give over working, or 
incur the expense of litigation. At any rate, there appear 
to have been no pleadings in the action.” s 

Similarly, in the case of Rughoonath Singh v. Ram Coomar Remand, 
Mundal} upon a remand neither party appeared, and the poem 
suit was accordingly dismissed. The court held that the 
plaintiff might bring a fresh suit, the matter not having been 
conclusively heard and determined. 

In Brammoye Dassee v. Kristo Mohun Mookerjee,? the Hindu 
daughter of a Hindu widow sued on behalf of her two minor ae ee 
sons to recover thei grandfather’s share as reversioners. [In default 
a previous suit upon the same cause of action and against DRE 
the same defendant, the Hindu widow cited the defendant ie 
as a witness, and on his failure to attend, the suit was dis- 
missed. The court observed: “‘ The rule that a decree 
against the widow binds the reversioner is subject to this 
qualification, that there has been a fair trial of right in the 
former suit. That has been laid down in what is commonly 
called the Shivagunga case. * and in the decision of this court 








in Jer. 00.8), 107 (1908) é Ke | Nee E ee 
2 14 W. R., 31 [1870]. Rajah Moottoo Vijaya, 9 ion se 
8 2 Cale., 222 [1876]. 539 Piisoni 
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to the same effect, with which I entirely concur, in the case 
of Mohima Chunder Roy Chowdhry v. Ram Kishore Acharjee 
Chowdhry.' It was there pointed out that the Privy Council, 
in a more recent case, have said that, while they adhere to 
the rule that the widow represents the estate of the rever- 
sioner for some purposes, it is her duty not only to represent 
the estate but to protect it also.” 

Mortgagor, The mortgagor of a certain share in joint property sued 

pogan ¿ his co-parceners for partition and possession, but when the 

suit came on for hearing, allowed judgment to go against him 
by default. Subsequently the mortgagee, who had advanced 
the mortgage-money to enable the mortgagor to bring the 
previous suit, brought a suit against the mortgagor and his 
co-sharers to obtain possession of the share. The court 
held that the previous suit was no bar, and that the circums 
stance that the mortgagor had permitted in that suit a decree 
to go against him by default, tended to show that he was 
not acting as the mortgagee’s agent, and was very probably 
acting in collusion with his co-parceners in abandoning the 
suit. The second suit was, however, on other grounds held 
to be wrongly framed.’ 


saree In Lakshman Dada Naik v. Ramchandra Dada Naik the 
Mision. ve elder of two sons sued to obtain a declaration of his right to 


partition of the ancestral estate during his father’s lifetime. 
The suit was dismissed, as to part of the property as prema- 
ture, and as to another part because the property was beyond 
the jurisdiction of the court. After his father’s death, the 
plaintiff sued his brother, who claimed the property under a 
will. The Judicial Committee were of opinion that there -~ 

f was nothing in the former suit which amounted to an adjudi- 
cation between the brothers as to their rights in the joint 
ancestral estate on their father’s death. ". 


Reversioners In Kanai Lall Khan v. Sashi Bhuson Biswas, a suit by 
not bound 7 Spe ee 








by m Ce, see “aR T 
decree. 115 B. L. R., 142 (159) [1875]. Murarrav, 5 Bom., 496 [1880]. 
* Me 2 Nugénder Chunder Ghose v. + 5 Bom., 48 [1880]. 
Sreemutty Kaminee Dossee, 11 Moo., 5 6 Cale., 777 [1881], followed in 
T. A., 241 [1867]. _ Gourmont Dabee v. Jugut Chandra 
ea € Krishnaji Lakshman v. Sittaram Audhikari, 17 Cale., 57 [1889]. See 
> x $+ ! > 
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the mortgagee against the mortgagor, the defendant died 

pending suit, and certain persons were made parties as the 

representatives of the mortgagor. They denied that they | 
were the fepresentatives, but no issue was raised or decided 

on this point, and a decree was made for the sale of the 

property. In a suit by them to have it declared that the 

mortgage and decree only affected the widow’s life-interest, it 

was held that the decision in the previous suit was no bar. 

They occupied a different capacity in the former suit. 

[t is of course clear that no finding upon a question not Opinion, 
directly put in issue, and no opinion incidentally expressed, dente! 
can be regarded as a final judgment.' Authorities are collected 
in an earlier chapter.* 

The rule of Res Judicata does not apply where a suit has Judgments 
been dismissed for misjoinder or undervaluation. In Mu- ear AAG 
hammad Salim v. Nabian Bibi, a suit to establish the pur- 
chase of certain property in execution of a decree was dis- Misjoinder. _ 
missed ‘‘in its present form” on the ground of misjoinder, ¥®!™*- 
and because the plaintiff failed to pay within the time lim- 
ited certain additional court-fees. In a subsequent suit Court-fees. 
upon the same cause of action against the same parties, the 
court held that the former suit was no bar, there having 
been no adjudication upon the merits. In Dullabh Jogi v. Cooking 
Narayan Lakhu,* a suit to establish the right to use certain ba me 
cooking utensils was dismissed upon appeal on the ground 4tion. 
that it was improperly valued. In a subsequent suit the 
court held that the plaintiffs were not precluded from present- 
ing a fresh plaint in respect of the same cause of action, the = 
former suit having only failed by reason of an informality. PAE 

Similarly, where a suit was dismissed because it was Con- Parties. he a 
sidered that all the proper parties had not been joined, the 3 
court held -op the construction of Section 2 of Act VU 


_ ee ae ———— -r a a Nl NS 


Bepin Behari Bundopadhya v. Brojo- 1 Shib Nath Chatterjee v. Nubo- 
nath Mookhopadhya, 8 Calc., 357 kissen Chatterjee, 21 W. R., 189 
[1882]; Delhi and London Bank v. [1874].” 
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Orchard, 3 Cale. 47; L. R., 41. A., 2 Part II, Chapter IV. | 
127 [1877F 3 8 AI., 282 [1886]. ARR S 
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Multifari- of 1859: ‘‘ It is not enough that the former suit has been 

Misjoind ar, heard and determined. The cause of action must be heard 
and determined.! In Futteh Singh v. Mussamut Luchmee 
Koer upon the same section, Phear, J., observed: ‘‘ It 
seems clear that the objection to a suit on the ground of 
multifariousness or misjoinder of causes of action is an objec- 
tion to the hearing of the suit; and if it prevails at whatever 
time, it has the effect of preventing a determination. . . . 
The fact that the court has, in form, passed a decree dismiss- 
ing the suit, does not alter the character of the determina- 
tion.” 

Technical So a case summarily dismissed for a technical defect or 

eee irregularity of any kind cannot work an estoppel by judg- 
ment.* To conclude a plaintiff by a plea of res judicata, it is 
not sufficient to show that there was a former suit between 
the parties. It is necessary also to show that there was a 
decision finally granting or withholding the relief sought.* 

Measure- In Roghoonath Mundul v. Juggut Bundhoo Bose certain 

Lhe raiyats, in a suit brought against them by their zemindar, 
alleged that the area and the rent payable in respect thereof 
had been overstated, but the suit was decided against them 
on the ground that they had signed jamabandis. It was 
held that a suit by them for measurement was not barred. 
Admitting that the measurement of the land had been a 
matter directly and substantially in issue in the former suit, 
it could not be said that such matter was heard and finally 
decided. 

ao Where a suit was dismissed, having regard to Section 42 

tory suit. of Act I of 1877, on the ground that the plaintiffs had omit- 

a ted to sue for possession, but had merely asked for a decla- 


rr a a e a a “ _ 
= m o Ee oe — maae - > ——— 2 


1 Pursun Gopal Pal v. Poornanund X), 140 [1865]; Shokhee Bewa v. 
Mullick, 21 W. R., 272 [1874]. Mehdee Mundul, $W. R., 327 [1963j, 
2 21W.R., 105 [1874], referringto approved in Ramireddi v. Subdbar- 
H Powell v. Cockerell, 4 Hare, 562 eddi, 12 Mad. , 500 [1889]. x 
[1845]. * + Saikappa Cheii v. Rani Kulan- 
3 Ramnath Roy Chowdhry dapuri Nachiyar, come eee 
r Bhagbut Mohapattur, 3 W. R. (Act [1866]. 
; 6 7 Cale., 214 [188§1}. 
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ration of their proprietary right and to have a certain gift 
set aside, the decision was held no bar under Section 43 of 
the Code of 1887 to a suit for possession and to have the 
deed declared void.' 

There can be no question of res judicata where a suit has Jurisdic- 
been dismissed on the ground that the court had no juris- Eran 
diction to try it*; or that it should have been instituted in a 
court of inferior jurisdiction,’ although a decision may have 
heen given upon other issues ; or where it has been dismissed Permission. 
because the permission of Government was not previously 
obtained *; or as against a party whose name was ordered 
to be expunged from the record in a former suit; or where Party à dis- 
a suit to remove an attachment is dismissed on the ground 
that the attachment has already been removed’; or where Summons 
a suit has been dismissed for failure to pay the costs of ser- rae pit 
vice of summons on the defendants’: or where a suit is dis- 
missed for failure of service of summons’: or on the ground 
that it was premature’; or wrongly framed; or where a Plaintiff 
snit has been dismissed in the defendant’s absence when the ing orien x 
plaintiff also failed to adduce evidence to prove his case "; phe e 


a Sa Sai yn neat ev lee cece 
| Ram Sewak Singh v. Nakched 6 Kashinath Morsheth v. Ram- eae 
Singh, 4 AIl., 261 (1982) chandra Gopinath, 7 Bom., 408 cake 
2 Baban Mayacha v. Nagu Shra- [1883). Be. ce 
eucha, 2 Bom., 19 [1876]. s case 1 Beasessur Bhugut v. Murti Sahu, “(as 
where the rights of the Crown and 9 Cale., 163 [1382]. a es 
of the public in the waters and 3 See Order IX, rule 5 (§ 99 A, of pane ie 


the Code of 1882). Sita Ram Singh 
v. Fatagai Ghi; mis 


the anbjacent snil of the sea are ox- 
haustively disenssed. The esase of 
action in the two suits was, how 





| Medes, 6 tet. H. C., 419 [1370]; 
Putali Meheti v. Tulja, 3 Bom., 












-229 (1979). 
«8 Kalea Coomar Dutt Pran 
re aa” a 3 a 

(1373) 
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or where a preliminary decree was passed on cOmpromice 
of a partition suit, which decree never reached the stage of a 
final decree under Section 396 of the Code of 1882, the right 
to enforce partition being a legal incident?; or where an 
order is passed striking off a petition of objection under 
Section 103A of the Bengal Tenancy Act (which had been 
held not to be a judicial order or to operate as res judicata in 
a subsequent suit for rent by the objector against the re- 
corded tenant).* 

The fact that a contract has become unenforceable by the 
law of limitation would obviously not prevent the operation 
of the bar when there is a judgment, the effect of which is to 
bar the suit.* 

SECTION 6. Judgment by Default. 


Chapter VII of the Code of 1882 practically corresponds 
to Order IX of the Code of 1908. Sections 102, 103 and 
108 are represented by Rules 8, 9, and 13.5 The subject 
has often come under consideration by the Judicial Com- 
mittee. 


C. W. N., 40 [1905], following Radha 8 Nasarilla v. Amiruddi, 3 
Prasad Singh v. Lal Sahah Rat, 13° C. L. J., 133 [1905], where the 
All., 53 [1890] P. C. finality of a record of rights was 

13C.L.J.,612 [1906]. considered. 

2 See Bisheshar v. Ram Parshad, 4 Adakkalam v. Ramalinga, 29 
3 A. L. J., 379 [1906]; Nasrat- Mad., 320 [1906], referring to 
ullah v. Mujib-ullah, 13 All., 309 Adakkalam v. Jheethan, 12 Mad., 
[1891]. 505 [1888]. 


6 8S. Where the defendant appears and the plaintiff does not appear 
when the suit is called on for hearing, the court 
Procedure where defendant shall make an order that the suit be dismissed 
ee unless the defendant admits the claim, or part 
thereof, in which case the court shall pass a decree against the defendant 
upon such admission, and, where part only of the claim has been admitted, 
shall dismiss the suit so far as it relates to the remainder. 
9. (a) Where a suit is wholly or partly dismissed under Rule 8, the 
S plaintiff shall be přecluded from bringing & a: e 
Decree against plaintif bY sujt in respect of the same cause of action. But 
e APEE he may apply for an order to set the dismissal 
aside, and if he satisfies the court that there was sufficient cause for his non ee 
appearance when the suit was called on for hearing, the court shall make an 
order setting aside the dismissal upon such terms as to costs or otherwise = 
as it thinks fit, and shall appoint a day for proceeding with the suit. E a 
3 P » i z - 
= 3 . 2 EAS 3 ` rl D 
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In Shankar Baksh v. Daya Shankar,' the mortgagor had, Privy | 
| iming the Council 
in the year 1864, sued to redeem a mortgage, claiming the decisions. 


under-proprietary right in virtue of a sub-settlement. The Two eee + 


suit was dismissed under Section 114 of Act VIII of 1859, under two 


the plaintiff not appearing in person or by pleader. In a er nirs 


subsequent suit to redeem the mortgage, the plaintiff claimed i i 
the superior proprietary right. Their Lordships held that cesna 
the difference in the mode of relief claimed did not affect 

the identity of the cause of action which was in both cases 

the refusal of the right to redeem, and that the judgment 

in the prior suit was final under Section 114. In Chand 

Kour v. Partab Singh? the plaintiffs, as nearest agnates of a Suit to res- 
deceased proprietor, sued for a declaration that a gift made mano or 
by a widow of the estate of her late husband did not affect suit to set 
their right of succession on her death. Prior to the gift, ae eae 
a suit by two of the plaintiffs, praying for a declaration and 

to have the widow restrained by injunction from alienating 

the same estate, had been struck off in 1878 for the plain- 

tiffs default under Sections 102 and 103 of the Code of 1877. 

The plea of res judicata was raised as against these two plain- 

tiffs. Their Lordships held that the plea was inoperative. Causes of 
‘“ The ground of action in the plaint of 1887 is an alleged tioa differ- 
intention on the part of the widow to affect the estate to 
which the plaintiffs had a reversionary right by selling it, 

in whole or in part, or by affecting it with mortgages. The 


(6) No order shall be made under this rude unless notice of the piain 
has been served on the opposite party. 
13. In any case in which a decree is passed ex-parte against a defendant, 5 
he may apply to the court by which the decree Ai: 
a ainat dai decree ¢=- was passed for an order to set it aside; and if he 
satisfies the court that the summons was not duly 
served, or that he was prevented by any sufficient cause from appearing 
when the suit was called on for hearing, the court shall make an order setting 
aside the decree as against him upon such terms as to costs, payment into 
court or otherwise as it thinks fit, and shall appoint a day for proceeding 


with the suit : . 3 eis 


Provided that where the decree is of such a nature that it cannot be set 
aside as against such defendant only it may be set aside as compet all or any 
of the other defendants also. | 

1 15 Cale., 422; L. R., 15 I. A., [1887]. 
a 2 16 Cale., 98; L. R., 51. A., 156 [1888]. 
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cause of action set forth in the present plaint is not mere 
matter of intention, and it does not refer to either sale or 
; mortgage. It consists in the allegation that the first defen- 
dant has in point of fact made a de praesenti gift of their whole 
interest to a third party. That of itself is a good cause of 
action if the appellant’s right is what they allege. It is a 
eause of action which did not arise, and could not arise, until 
the deed of gift was executed, and its execution followed the 
-conclusion of the proceedings of 1878. It appears to their 
Lordships that the two grounds of action, even if they had 
both existed at the time, are different.” 

Ss. 102 and = Upon the provisions of Sections 102 and 103 of the Code 

103 preclud- Sg ‘ é 
ed plaintit the Judicial Committee observed: ‘‘ The dismissal of a 
=p peg suit in terms of Section 102 was plainly not intended to 
suiton the operate in favour of the defendant as res judicata. It im- 
“faction ae poses, however, when read along with Section 103, a certain 
n of disability upon the plaintiff whose suit has been dismissed. 
He is thereby precluded from bringing a fresh suit in respect 
of the same cause of action. Now the cause of action has 
no relation whatever to the defence which may be set up 
by the defendant, nor does it depend upon the character of 
the relief prayed for by the plaintiff. It refers entirely to 
the grounds set forth in the plaint as the cause of action, 
or in other words, to the media upon which the plaintiff asks 
the court to arriye at a conclusion in his favour.” The 

plaintiffs, therefore, succeeded. 

The penalty, however, does not attach to cases where the 
causes are not identical, and must not be constructively 
extended. 

Sales in ex- Where a suit in Shahabad to set aside a sale of property 
i aih therein was dismissed for want of evidence under Chapter 
property VII of the Code of 1882, the decree did not operate to bar a 
in different 

districts. No Suit in Ghazipur in respect of a sale in that district. The 
-y hear- Shahabad Judge did not hear or determine any of the issues 


raised in the Ghazipur case.! 


z 





[1890]. 


b - 


> 


= 
1 Radha Prasad Singh v. Lal Sahab Rai, 13 All., 53; 17 I. A., 150 (P. C.) — 
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‘In the case now cited of Maharaja Radha Parshad v. Lal Order IX, 


Sahab Rai, the Judicial Committee held that this dis- 
missal did not bar the other suit, the utmost penalty exact- 
ed by Chapter VII of the Code of 1882 (re-enacted in Order 
[X) being that the plaintiff could not bring another suit in 
Shahabad for the same relief. 


$ 102. 


Where a suit was dismissed for failure to give security for Costs, 


costs under Section 381 of the Code of 1882 a fresh suit was 


security, 
failure to 


allowed, the court observing that where the plaintiff applies give. 


to withdraw, the court might refuse to give leave.’ The 
question in such cases must be whether there is a distinct 
statutory prohibition or not. 

In Rungrav Ravji v. Sidhi Mahomed, the defendants had 
in a previous suit prayed to have a promissory note de- 
livered up and cancelled on the ground of fraud and want of 
consideration. That suit was dismissed on the then plain- 
tiffs failing to give security for costs under Section 381 of 
the Code. In a suit upon the note, the court held that the 
previous suit was no bar to the question of fraud and want 
of consideration being raised, observing: ‘f I do not think 
that the court can properly be said to hear and decide a 
matter which it is relieved from hearing and deciding by 
the plaintiffs default.” 

In the above case the defendant was met with an answer 
of res judicata to his defence. Latham, J., remarked: 
‘I can, however, feel no doubt that under the words of 
Section 13 of Act X of 1877 ‘ suit or issue,’ the answer is 
admissible to estop a defendant from defence as well as a 
plaintiff from attack, and in England Outram v. Morewood ® 
is directly in point.” The learned Judge further observed : 
‘* I give no opinion as to the result if a plaintiff whose suit 
had been dismissed under Section 381, should again attempt 
to litigate the subject-matter of the dismissed suit. Possibly 
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1 Hariram v.*Lalbai, 26 Bom., XXIII, Rule 1, and Order XXV of 
637 [1902], vide §§ 373, 381, of the the Code of 1908. z 
old Code, corresponding to Order 2 6 Bom., 482 [1882]. 
3 3 East, 346 [1803]. 
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the reference to Section 373 may be found sufficient to pre- 


clude him from so doing.’’ 
3. 102 where The learned Judge raised a further question which has 
defendant i pate | koat: "i 
appearsand been discussed in subsequent cases. He remar 
plantiff does think it clear that the Civil Procedure Code does not con- 
not appear. i z 
template the dismissal of a suit by default under Section 102 
as preventing the plaintiff, by Section 13, from again litigat- 
S. 103 decree ing the same matter ; as if so, the first sentence of Section 
i oat, 103! would be superfluous; but, no doubt, this may be 
pos explained on the ground that the decision under Section 
102 is not a final one within Explanation IV to Section 13. 
It is hard to conceive that the Legislature should have in- 
tentionally visited a plaintiff with a heavier penalty for fail- 
ing to give security for costs than for failing to appear.™ 
However, in Ramchandra v. Bhikibai? a Division Bench 
of the Bombay Court expressed a contrary opinion in an ana- 
logous case in the following terms :—- 
Possessory ‘t We entertain no doubt that it would be contrary to the 
TN intention of the Legislature to allow a plaintiff, whose plaint 
has been rejected for default in the Mamlatdar’s Court under 
Bombay Act III of 1876, to bring another possessory suit on 
the same.cause of action in the Civil Court under Section 9 
of the Specific Relief Act, 1877. The rule of Res Judicata is 
laid down in Section 13 of Act X of 1877, and we think that 
the rejection of a plaint under Section 13 of Bombay Act IH 
of 1876 is a hearing and final decision of the suit within the 


= 


meaning of Section 13 of the Code. It is certainly a final — 


decision, and the section of the Bombay Act itself treats the 
suit as having been heard, for it provides that the plaintiff 
may take certain steps to have the suit reheard. 





For the _ In Gobind Chunder Addya v. Afzul Rabbani * Garth, C. J., 
mee LL ee ae OCT LE SOW lO hae tN a Re a eR EN RT eee 
Metis. ain 1 “When a suit is wholly or + 9Cale., 426 [1882] 


cause of partially dismissed under Section In Shankar Baksh v. Daya Shan- 
action. 102, the plaintiff shall be precluded kar, L. R., 151. A., p. 71 [1887]. Sir 
from bringing a fresh suit in respect Barnes Peacock refers in tħe argu- 
of the same cause of action.’’ See. ment to this case as well as to Nelson 


Order XXV, Rule 2. ` v. Couch, 15 C. B. (N. S.), 99 ; 
2 6 Bom., 486 [1882]. and Phillips v. wail ce eo 


aS 8 6 Bom., 477 [1882]. 
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considered the operation of Section 103! of the Code to be 
limited to those cases only where a second suit is brought 

for the same object and cause of action as the suit which is Š 
dismissed, "and this appears to be the correct view. In that pat, 
case Linton sued Harper for rent of a piece of land, and 

the defence was that the land belonged to one Afzul Rabbani _ 

who was accordingly made a party. The suit was dismissed 

for Linton’s default. A purchaser from Linton then sued to 

obtain possession of the land from Afzul. The court held 

the matter was not res judicata, the former suit being founded 

upon a different cause of action, and the question of title 

having only incidentally arisen therein and not having been 

heard and finally decided. 

The Bombay High Court, in Ramchandra Jivaji Tilve v. Redemp- 
Khatal Mahomed Gori took a’similar view of the section. fon 9% 
The first suit was for redemption against Ramehandra, the a 
mortgagee, and was dismissed for the plaintiff’s default. 
The plaintiff then sued his vendor, who he alleged had un- 
dertaken to pay off the mortgage, and Ramchandra, who ee 
had since the first suit purchased the equity of redemption, k oe 
seeking to recover possession, and praying that the defen- eee 
dants might be compelled specifically to perform their con- 
tracts. The court held thatthe causes of action in the two 
suits were different. and that Section 103 should receive a 
somewhat strict construction. And this appears to be the 
view of the Judicial Committee. | 

So the dismissal of an application under Section 108 of Fraud, 
Act XIV of 1882, and the failure to appeal from that order, Oasis > 
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from any which was, or could be, determined under ae 
108 and 311 of Act XIV of 1882.! 


SECTION 7. Withdrawal with Liberty to sue. 


Section 373 has been re-enacted in Order XXIII, Rule 1, 
of Act V of 1908 without material alterations.* 

This provision enables a court to permit withdrawal either 
of the whole suit or of a part, with liberty to bring a fresh 
suit either as to the whole or as to a part. So, where a plain- 
tiff wishes to withdraw a part and so obtains leave. he must 
go on with his suit as to the remainder of his claim; and if 
he does not, the suit must be dismissed as to that, and he 
will be precluded from suing again as to the remainder.’ 
This resolves itself into a case of failure to produce evidence. 


l Khagendra Nath Mahala v. Pran to distinguish the Privy Council 
Nath Roy, 29 Calc., 395 [1902] and cases on the ground that the only 
Radha Raman Shaha v. Pran Nath fraud was in connection with the 
Roy, 28 Calc., 475 [1901], P.C. See, service of summons, a matter which 
however, Puran Chand v. Sheodut was finally decided in the § 108 
Rai, 29 All., 212 [1906], attempting application. 


2 1. (a) At any time after the institution of a suit the plaintif may, 
Withdrawal of suit oraban- 48 against all or any of the defendants, withdraw 
donment of part of claim. his suit or abandon part of his claim. 

(b) Where the court is satisfied— ` 

(1) that a suit must fail by reason of some formal defect, or 
(2) that there are other sufficient grounds for allowing the plaintiff to 
institute a fresh suit for the subject-matter of a suit or part of a 
claim, 
it may, on such terms as it thinks fit, grant the plaintiff permission to 
withdraw from such suit or abandon such part of a claim with liberty to 
institute a fresh suit in respect of the subject-matter of such suit or such 
part of a claim. 

(c) Where the plaintiff withdraws from a suit, or abandons part of a 
claim, without the permission referred to in sub-rule (b), he shall be liable — 
for such costs as the court may award, and shall be precluded from instituting 
any fresh suit in respect of such subject-matter or such part of the claim. 

(d) Nothing in this rude shall be deemed to authorize the court to permit 
one of several plaintiffs to withdraw without the consent of the others. 

2. In any fresh suit instituted on permission granted under the last 
= pct law not affected pP i rule, the plaintiff shall be bound by 

the law of limitation in the same manner as if the 
first suit had not been instituted. * 


8 See Hanes v. Dyamangoida, 5 Bom.. L. Rig at p 224 
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„In Watson v. The Collector of Rajshahye,' a decree had Power to 
been passed dismissing the suit on the ground that the plain- e 
tiff had failed to prove his case. There was a reservation in bai bi 
the decree allowing him to bring another suit, but the case bring fresh 
had in fact proceeded to final judgment. Section 97 of nmg 
Act VIII of 1859 allowed the court, in all cases where suff- 
cient ground was shewn and where final judgment had not 
been passed, to give permission to the plaintiff to bring a 
fresh suit. And Section 373 of the Code of 1882 (re-enacted Order 
without material alteration) gave a similar power where the a 
suit must fail by reason of a technical defect or (in the court’s 
diseretion) for other sufficient grounds. 

The Judicial Committee observe: ‘‘ We have not been Application | 
referred to any case, nor are we aware of any authority, sr aan 
which sanctions the exercise by the country courts of India Watson v. 
of that power which Courts of Equity in this country occa- xe nek 
sionally exercise, of dismissing a suit with liberty to the 1863} 
plaintiff to bring a fresh suit for the same matter. Nor is there has 
what is technically known in England as a non-suit, known at eae 
in those courts. There is a proceeding in those courts adjudica- 


ealled a non-suit, which operates as a dismissal of the suit See “ 
without barring the right of the party to litigate the matter 

in a fresh suit; but that seems to be limited to cases of mis- 

joinder either of the parties or of the matters in contest in No niall 
the suit: to cases in which a material document has been nong ee 
rejected because it.has not borne the proper stamp; and to 


cases in which there has been an erroneous valuation of the 


ea 


subject of the suit. In all those cases the suit fails by reason — = i ; 

of some point of form, but their Lordships are aware of no case — US 
in which, upon an issue joined, and the party having failed to n P 
produce the evidence which he was bound to produce in support = 
of that issue, liberty has been given to him to bring a sti ha eae 
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PIRAS * led to some difference of opinion in the Allahabad % ae ace 





1 13M. L A., 160 (170p{1369]. See Mona Bibee v. ‘Ooned lk, 16w. E 
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High Court. The case of Muhammad Salim v. Nabicn 
Bibi * has been mentioned as having been decided upon a 
technical point. In that case a previous decision of two 
other Judges of the Allahabad Court, Ganesh Rai v. Kalka 
Prasad, was dissented from on the ground that the suit 
appeared to have been dismissed in the form in which it was 
brought. because the plaintiff had omitted to file with his 
plaint a document on which he relied. The fact, however, 
was overlooked that in the earlier case there had been a 
hearing : and the judgment, although given upon the merits, 
was not appealed from, the report of that case being mis- 
leading. : . 

In Kudrut v. Dinu another Division Bench at Allahabad 
re-afiirmed the principle of the decision in Ganesh v. Kalka 
Prasad* upon the ground that issues had been framed at 
the hearing and evidence taken, and the judgment was not 
appealed from, and they distinguished Muhammad Salim v. 
Nahbian Bibi as having been dismissed upon a preliminary 
and technical point without any hearing or decision of the 
matter in issue. The same learned Judges in Bunwart 
Das v. Muhammad Mashiat* re-asserted the same principle. 
In the case now cited permission had been given to bring a 
fresh suit. and the decree was held to be in effect one of non- 
suit within the prohibition in Watson v. The Collector of Raj- 
shahye” the decree not being made under Section 373 of 
the Code. The previous decisions were reviewed by a Full 
Bench in Sukh Lal v. Bhikhi, and were held to be recon- 
cilable. In that case, a suit for possession of immoveable 
property was wholly dismissed on the ground that the plain- 
tiff had not made out his title to the whole of the land he- 
claimed, although he had proved his title as to a one-third 
share. Leave was expressly reserved to him to bring a swt- 
for that share. and in that suit he was met by the plea of 
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res judicata. The court held that this plea must prevail, 
the decree not being made under Section 373. In this case 
the discussion turned chiefly upon the point whether the 
previous ases could be reconciled, and no general principles 
are in terms enunciated: The rule, as established by the 
Allahabad cases, is apparently this, that where a suit fails 
upon a technical point, the plaintiff should be allowed to 
withdraw under Section 373. Unless leave is granted to 
him under that section, the previous suit will, if there has 
been a hearing (though no decision upon the merits), work 
an estoppel by Res Judicata. 

In Allahabad the rule of Section 373 was applied to exe- 
cution proceedings in Sarju Prasad v. Sita Ram,' but this 
view has now been overruled by the Judicial Committee in 
Thakur Pershad v. Sheikh Fakir-ullah.? 


In Ram Charan Buhardar v. Reaz-uddin® the plaintiff had Calcutta. 


in a former suit established the fact, as against some of the 


defendants, that he had purchased the rights of his judgment- Purchaser 


debtors in the entire taluk, but on the further and more im- 
portant point as to what lands he was entitled by virtue 
of his purchase, the courts found themselves unable to come 
to a decision by reason of errors of form in the frame of the 
suit. They therefore refrained from deciding that point, 
and left the plaintiff to bring a fresh suit, framed in such a 
manner thatthe court might be ableto grant the relief 
sought.* ‘‘It may be,” said Garth, C. J., ‘‘ that im the 
former suit both courts ought, properly speaking, to have 
insisted on proper issues being raised, and to have tried those 
issues. But we are not prepared to say that the course 
taken by those courts was ultra vires. They considered, 
rightly or wrongly, that they were not in a position to try 
the main question in the cause: and it is clear that a 


* 


— - = en —_— - a Qua 4 


1 10 AÙ., 71 [1887]. | was dismissed ‘‘ without prejudice 


2 L. R., 221. A., 44 [1894]. to the plaintiff’s right to bring a 

8 10 Calc., 857 (860) [1884]. fresh suit for possession of the lands 

+ It does not appear from the of the taluk in suit distinctly ascer- 
report whether leave was expressly  tained.’’ x 


granted under S. 373: The first suit 
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question, which was advisedly left undecided in the former 
suit, cannot be said to have been heard and finally decided 
within the meaning of Section 13 of the Code.” 

In Chandammi v. Shibcharan' the first suit to recover 
possession as owners of land adjoining the plaintiff's house 
was withdrawn with liberty. Plaintiffs then sued to estab- 
lish a right of easement over the same land, and were permit- 
ted to do so. They apparently discovered the weakness of 
their title, but the rule of “‘ might and ought “° might have 
been applied but for the leave granted. 

Where leave is obtained and a suit withdrawn upen terms 
as to costs, it has been held that subsequent payment of 
costs cures the irregularity of instituture without first making 
such payment—Abdul Aziz v. Ebrahim.* 

It is at any rate clear that, where parties by their own 
neglect have failed to produce evidence to prove their case 
after issue has been joined and a decision has gone against 
them. that decision is final and conclusive. 

In the old case of Marriot v. Hampton, the plaintiff had 
submitted to judgment in a suit by the defendant for the 
price of goods sold, not being able to find a receipt which he 
held from the defendant. He then sued the defendant for 
money had and received. and was non-suited. The Court 
of King’s Bench refused a new trial. 

Lord Kenyon, C. J., observed: ‘‘ If this action could be 
maintained, I know not what cause of action could ever be 
at rest. After a recovery by process of law, there must be. 
an end of litigation, otherwise there would be no security 
for any person. 

‘“‘ It would tend,” said Grose, J., “* to encourage the . 
greatest negligence if we were to open a door to parties to. 
try their causes again because they were not properly pre-. 
pared with their evidence.” Of the general principle there. 
can be no doubt.” And Lawrence, J. added: ‘‘If the. 
ease alluded to, be law, it goes the length of establishing this, 
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that every species of evidence, which was omitted by acci- 
dent to be brought forward at the trial, may still be of avail 
in a new action to overrule the former judgment, which is 
too preposterous to be stated.” 

The remarks of the Judicial Committee in Watson v. The 
Collector of Rajshahye '\—‘‘ their Lordships are aware of no 
case in which upon an issue jomed, and the party having 
failed to produce the evidence which he was bound to pro- 
duce in support of that issue, liberty has been given to him 
have been acted upon in numer- 





to bring a second suit ` 
ous cases.” 

It would appear that a suit which has been dismissed on Limitation, 

the ground of limitation alone cannot work an estoppel by scabies 2 
Res Judicata. In Brindabun Chunder Sircar v. Dhununjoy the ground 
Nushkur, the plaintiff sued to recover possession, and for a 
declaration of maurasi mokurari rights with mesne profits, 
a previous suit on the same cause of action having been dis- 
missed under Section 27, Bengal Act VIII of 1869, on the 
ground that it should have been brought within one year 
from the dispossession. The merits were not on that occa- 
sion gone into. The High Court held that the second suit 
was not barred by Section 2 of the Code of 1859, but dis- 
missed the suit on the same ground of limitation as that on 
which the previous suit had been dismissed. 

Where a decree for possession remains unexecuted for Limitation, 
three years it has been held that the decree becomes a nul- decree Un. 
lity and cannot be relied on as a res,* but this view does not and barred. 
appear warranted. Limitation runs to bar the remedy by ex- 
ecuting that particular decree, but their rights remain un- 
affected, and a different remedy by suit is open, and in that 


_ — = maa i e a dT NN teste as 


1 13 M. I. A., 170 [1869]. 
2 Sahadeo Pandey v. Nokħid Pan- 
dey, 15 W. R., 573 [1871]; Mofizood- 


Price v. Khilat Chander Ghose, 5 ~ 
B. L. R. (Ap.) 50 [1870], a case 
under the Bengal Municipal Act 


deen v. Shaikh Amooddeen, 23 W. R., 
58 [1875]; Kartick Chandra Pal v. 
Sridhar Mandal 12 Calc., 563 [1886]; 
Kudrat v. Dinu, 9 All., 155 [1886]. 

8 5 Calc., 246 [1879]. See also 


[IIL of 1874]. 

$ See Oman Sheikh v. Halakuri 
Sheikh, 33 Calc., 679 [1905]. See 
Article 179 of Act XV of 1877, 
Sch. IT. 
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suit the former decree is res judicata as to all matters heard 
and finally determined. 
SECTION 8. Matters under Appeal. 


Where the decision of a lower court is appealed to a supe- 
rior tribunal, which for any reason does not think fit to 


res judicata. decide the matter, the question is left open and is not res 


Ki 


judicata. The fact of an appeal being in point of form dis- 
missed is not conclusive as to every point decided by the 
lower court.? In Gungabishen Bhugut v. Roghoonath Ojha’ 
the lower courts had, in a previous suit, decided issues as to 
title and possession, but on special appeal the question of 
possession alone was adjudicated upon. It was held that 
the question of title was still open to the parties, not having 
been heard and finally decided within the meaning of the Res 
Judicata section. The reason for the rule is very clearly 
stated in Nilvaru v. Nilvaru.2 When the judgment of a 
court of first instance is appealed against, the matter ceases 
to be res judicata and becomes res sub-judice. When, 
therefore, a suit is dismissed, but not on the merits, by am 
Appellate Court, it follows that no finding upon the merits. 
should be recorded.* 

Plaintiffs in 1885 sued for a declaration that they were 
next-of-kin of the deceased proprietor. Defendant claimed 
to be the grandson and succeeded in the first court, but the 
High Court maintained the dismissal not on the merits but 
for defect of parties, and holding that a declaratory decree 
could not be made. The same plaintiffs in 1888 sued -the 
same defendant, who this time did not succeed in proving 
his parentage, and the suit was decreed in the first court. 
The High Court preferred the judgment in the suit of 1885 
and decreed the appeal, but the Judicial Committee held 


+ 
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1 Chunder Coomar Mitter v. Sib Rajah Mokoond Narain Deo v. 
Sundari Dassee, 8 Calc., 631 [1882]. Jonardun Dey, 15 W. R., 208 [1871]. 
2 7 Calc., 381 [1881]. See Balkishan v. Kishan Lall, 11 All., 
8 6 Bom., 110 [1881j. See 148 [1888]. 
Emamooddeen Sowdaghur v. Shaikh 4 Nunda Lal Rai v. Bonomali 
Futteh Ali, 3 C. L. R., oa [1878]; Lahiri, 11 Cale., 545 [1885]. 
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that that judgment had been put an end to by the appeal 
and was not final or res judicata.’ 

So where an issue is not decided in the Appellate Court and 
the case is disposed of on other grounds, the lower court’s 
judgment upon that issue is no more a bar to a future suit j 
than it would be if that judgment had been reversed by the 
court of appeal.’ 

When two Mahomedan widows each sued for dower, the Two suits 
cases were heard together, and one judgment passed with aout 
two separate decrees, and only one widow appealed, the other ee ae 
widow contended that her decree. not being appealed from, appealed 
had become final and was a bar to the trial of the appeal—the '™ 
majority of the court held there was no res judicata.’ 

But when, on second appeal, the High Court does not High Court — 
re-state all the findings of the lower courts, but generally se ma R 
affirms the judgments, substituting the proper relief which ndtogn a 
in its opinion ought to have been granted on these findings, court. 
it follows that its decree is only possible on those findings, 
which therefore are final. - 

When analogous cases are disposed of by the same order ae 
it is an undesirable precedent to bring on the appeals sep- SPPA be 
arately for hearing. In such a case the decision of the appeal heard to- 
first heard comes under review at the hearing of the appeal rca 
afterwards heard, as was the case in Dinnomani Chowdhrani 
v. Elahadut Khan, where the same order of the 18th Novem- 
ber, 1901, was twice examined in appeal by different Benches. «© 
and the second Bench was asked to differ from the first and = 
refer the matter to a Full Bench. , l 


Where the conclusion of the Appellate Court, with refer- ER ma 
-. where ee 
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ence to matters properly arising before it in an appeal, is ^; Appellee 
i ena a EEE E 
1 Sheosagar y. Sitaram, 24 Calc., Bibee, 10 C. W.N., 934 [1906], follow- inconsis- ELE 

616 [1897], P. C. ing Abdul Majid v. Jewnarain, 16 tent with = 
2 Ghurphakni v. Purmeshur, 5 Calc., 233 [1888]. decree of as wa 

C. W. N., 653 [1907], referring to + Narayanan Chetty v. Kauramani, "ie 


Nilvaru v. Nilvaru, 6 Bom., 110 28 Mad., 338 [1904]. The headnote 
[1881]; Gungabishen v. Raghunath,7 is too broadly stated. ) ie 
Cale., 331 [1882]; Chunder Coomar v. _§ See 7C. W. N., 678 [1903], and 84  — — 
Sib Sundari, 8 Cale., 631 [1882]. C. W. N., 843 [1904]. nan ai A Oaa as eee 

3 Marianeesa Bibee v. Joynab | eiea ae oe ee. ‘ 
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such as to render any portion of the decree of the lower 
court, not made the subject of appeal, inconsistent with such 
conclusion, it would not only be anomalous to leave such 
portion of the decree in force while setting aside only so 
much of it as was comprised in the appeal, but it might also 
involve a breach of the rule as to Res Judicata. The only 
consistent course would be to dismiss the whole appeal or 
reverse the whole decree.’ l 


Section 9. The Conclusiveness of Oaths. 


A conclusive effect is sometimes attributed to oaths by 
virtue of Act X of 1873, and to the refusal to allow the oath 
to be taken after an agreement has been come to that such 
an oath is to be taken. 

Where a party agreed to be bound by the oath of certain 
persons taken in a certain temple as to questions of fact put 
in issue in the suit, the Madras Court held, upon the con- 
struction of Sections 9 and 11 of the Indian Oaths Act, that 
the decision of a question of title so arrived at could not be 
regarded as an adjudication operating as an estoppel in any 
future proceedings, and observed : 
indicate that the party consents to be bound only in respect 
of the subject-matter of the pending proceedings,” and 
referred to Jenkins v. Robertson* as an authority that a 
determination of matters in issue, otherwise than by the 
court, is not a judicium.” *® 

The conclusiveness of oaths taken under the Indian Oaths 
Act (X of 1873) and of judgments passed upon such evidence 
often comes under consideration in our courts. Such state- 


‘©The terms of the Act 


ments are said to be ey binding ê but the oath appears 


i Mulothada Pied v. Favn 


Pillai, 15 M. L. J., 212 [1904]. 

2A v. Mutiah, 17 M. 
ies: [1906]. See Th 
mal v. p 22 Mad., 234 


[1899]; Ramnarain Singh v. Babu 
"Singh, 18 All., 46 [1895]; Abayi v. 


Bala, 22 Bom., 281 [1896], as io 


Section 9 of the Oaths Act. 
= 
p; 





8 Act X of 1873. 
+L. R., ll H. iSe Ap.) 117 
[1867]. 


rd. 


5 See Shibnath Chatterjee v. Nobo- © 


kissen Urinare 2 21 W. R., 189- 


[1874]. 
6 See for such cases: Lekhraj v. 
Dulhma, 4 All., 302 [1880]. Ram- 
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te be only conclusive as to its truth in the proceeding in 
which it is taken.! and in no way compels the court to accept 
it as conclusive; and in some cases it would be unwise to 
do so.? 

The decision of a proceeding under Section 144 of the Criminal 
Criminal Procedure Code upon an oath taken by one of the as 
parties is not conclusive in a civil suit.’ 


Section 10. Finality in Courts of Limited Jurisdiction. 


There may also be finality in the judgments and decrees Jurisdiction, 
of courts of limited jurisdiction; and the decision of a spe- rma 
cial tribunal, such as the Small Cause Court, may be final inferior. 
so as to bar a suit in the High Court.* But such finality 
must conclusively appear from the statute creating the 
special tribunal. The subject is considered in Chapter VIII, 
in connection with the competency of courts, and the ques- Special ~ 
tion of particular or exclusive, and general jurisdiction.” Seti 

The principle of finality is even more necessary in the case New trial 
of county courts (in this country Small Cause Courts) ;? ede 
which are principally intended to deal with matters of small Peay 
amount. If litigation is not at an end when judgment has 
been pronounced and an application for a new trial heard 
and rejected. and a decree confirmed, it is impossible to say 
when the suit may be considered as finally settled. In fact 
one may ask with Crowder, J., in the Great Northern Rail- 
way Co. v. Mossop’: ‘* How many times may a judge change 
his mind ? ” 1 


e 





1895] ; Chiddu v. Kunwar, 29 All., 4 Ismail Solomon v. Mahomed 


» 


49 [1905]. Khan. 18 Calc., 296 [1891], per Wil- 
1 TO: Sec. 11. - son,J. 
2 Muhammad Zahur v. Cheda Lal, 5 Chapter VIII, Section I, infra. 
14 All., 141 (144) [1891]. 617 C. B., 130 [1855). z 


8 Syed Badiauddin v. Nizamuddin, 1 Per Woodroffe, J., in Bissessur 
10 C. W. N., 501; 33 Calc., 386 Das v. Johanna Smidt, 4 C. L. J., 46 
[1906]. See Indian Oaths Act X of [1905]. 
1873. 
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Who are the The Code prohibits the trial of a suit or issue in which the 


persons 


affected by Matter directly or substantially in issue has been directly 
the judg- or substantially in issue in a former suit between the same 


ment ? 


parties ,' or between parties under whom they or any of them 


claim, litigating under the same title. The amended Explan- 


ation VI refers to persons interested in a public right or a 
private right claimed in common, who are to be deemed to 


claim under the persons litigating such right. 


In the present 


chapter the persons affected by the judgment are to be 


considered. 


It was pointed out in Ahmedbhoy v. Vulleebhoy * that the 
Code of 1877 did not, in express terms, mention the case of 
persons represented by, but not claiming through, the parties 
to the former suit. The Code of 1882 and the present Code 
stand upon the same footing in this respect. s 


Privies and representatives were distinguished in the 


Bombay case (at a time when the Code contained no defini- 


ee ee ee 


1 See the definition of parties cited in Monni Das v. Nilkomul, 4 


C. W. N., at p. 285 [1899]. 
2 6 Bom., 703 (715) [1882}. 
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tion of representatives),! from parties and strangers.” The 
division is as follows :— 
(a) The parties to a suit. Parties. 
(b) Persons claiming under the parties to the former suit, Privies. 
or in the language of the English Law, privies to 
those parties.’ 
(c) Persons not claiming under the parties to the former Representa- 
suit, but represented by them therein; as for oe 
instance, persons interested in the estate of a 
testator or intestate in relation to the executor 
or administrator, shareholders in a company in 
relation to the registered officer of the company, 
members of a joint undivided family in rela- ; 
tion to a member who has sufficiently represent- 
ed their interests in a former suit. 
(d) Strangers, who are neither privies to, nor represent- Strangers. _ 
ed by. the parties to the former suit. k 
Very nearly always, when the rules of Res Judicata come 
to be applied, questions arise as to whether the privies or the 3 
representatives of the original parties are affected by a for- * 
mer adjudication. E 
The ground of privity is not personal relation but pro- PES 



















perty, and the case of persons claiming under the former Eo 
parties must be referable to that test. s w ; Se 
‘* In the law of estoppel,” says Mr. Bigelow, ‘‘ one person Property __ oe 


becomes DANS of another, (1) by succeeding to the postin’ of and not ere 


a e a e ae —— a e 


| See Badri Narain v. Jai Kishen blood ; privity in estate ; and privity *® 

Das, 16 All., 483 (1894) for a dis inlaw. Privies in blood are meant °* vp 
» edamiois apon thes terms ‘‘ represen- of privies in blood inheritable, and — Z i 

tative” and ‘‘legal representa- that isin three manners: sc. inherit- er j 
tive’’: and see Dinamoni Chaudhu- able as general heir; inheritable as ae 
rani v. Elahadut, 8 C. W. N., 843 special heir; andinheritableasgener- 7 = 
[1904]. al PE Aea Privies in estate = 

2 Ahmedbhoy Hubibhoy w Wat are, as joint-tenants, husband and © 
leebhoy Casaumbhoy. 6 Bom., 703 
(709) {1882}. ` 
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that other as regards the subject of the estoppel, (2) by hold. 
ing in subordination to that other. . . . But it should be 
noticed that the ground of privity is property and not per- 
sonal relation. To make a man a privy to an action, he 
must have acquired an interest in the subject-matter of the 
action either by inheritance, succession, or purchase from 
a party subsequently to the action, or he must hold property 
subordinately.”» As an illustration of the former class, 
the case of an assignee or a grantee is mentioned, who are 
not estopped by a judgment against the assignor or grantor 
obtained after the assignment or grant, the case of landlord 
and tenant being cited as an illustration of privity by sub- 
ordination. And that learned author states that in the 
former class of cases a judgment obtained by fraud is bind- 
ing, whereas in privity by subordination the privy, having 
generally taken for value, would not be barred by fraud of 
the party to a collusive judgment.' 

And the reference to ‘‘ title” in Section 11, coupled with 
the omission in that section of ‘‘ representative” or ‘‘ legal 
representative,” which is now separately defined in Act V 
of 1908,? would go to show that persons in order to be bound 
by a judgment must either be the parties themselves. or 
persons who have either succeeded to the position of those 
parties or are holding in subordination to them, and that 
the test is to be whether the title to the subject-matter of 
the two litigations is the same. 

The question, apart from fraud and collusion, as to whe- | 
ther an adjudication binds individuals or not, can only be — 
solved when the particular case is put; and definitions are 
of little help unless and until the legal rights and duties 


involved are carefully considered. A lawyer will probably 





1 Bigelow, 5th Ed., 142—144. ** sues or is sued in a representative 

2 Section 2 (11) defines ‘‘legal ‘*character, the person on whom 
representative’ as ‘‘a person ‘‘ the estate devolves on the death 
«who in law represents the ‘‘of the party so suing or sued. ” 
‘t estato of a deceased per- See the judgments in Dinamoni 
‘tson, and includes any person Chaudhurani v. Elahadut,8 C.W.N., 
‘« who intermeddles with the estate 843 [1904], from which the new 
** of the deceased, and where a party definition is gathered. 
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ask himself the question, ‘‘ Is the same title involved 2” 
The principal cases which arise in India will now be presented. 

But there can be no bar between persons claiming under No bar be- 
the same title. In Syed Ashgar Reza v. Syed Mahomed" the Paan 
Judicial Committee were at a loss to understand the applica- under th 
bility of the plea of res judicata to a dispute between persons, yonees 
all of whom claimed under a common ancestor in whose 
favour it had been decided as against his co-sharers that he Bazar pro- 
was entitled to the profit rental of a bazar. Such a plea fts 
might well be a defence to a hostile claim by the persons 
asserting a title under the former opponent, the co-sharers. 


SECTION 2. Hindu Widow and Reversioners. 


A decree against a Hindu widow, properly obtained, Decree 
binds the reversionary heirs, the whole estate being for the sa 
time vested in her for a life interest. In Katama Natchiar widow binds 
v. Srimut Rajah Moottoo,? a daughter sued to recover her ary hase 
father’s estate, claiming to succeed to it on his death on the af probes 
ground that the property was her father’s self-acquired pro- 
perty. The defendant pleaded in bar a decree made ina ~ 
suit by the widow claiming the same estate in preference to 
her husband’s nephew on the ground that the family was 
divided. It was held that the judgment in the former suit 
determined only an issue between the parties and did not 
bind the daughter. The Judicial Committee, however, 
with reference to the representative character of a Hindu 
widow, observed*: ‘* The whole estate would, for the time 
being, be vested in her, absolutely for some purposes, though 
in some respects for a qualified interest ; and until her death 
it could not be ascertained who would be entitled to succeed. 
The same principle which has prevailed in the courts of this 


RT. as to tenants-in-tail * representing the inheritance, 
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1 L. R., 30 I. A., 71; 7C. W. N., v.Mothur Mohun Goswami, 21 Cale., — 
482 [1903).° 8 [1893]; Durgagati v. Saurabim, 

2 9 Moo. I. A., 543 [1863]. See 33 Calc., at p. 1009 [1906]. 
Jugal Kishore v. Jotendro Mohun 
Tagore, 10 Cale., 985; L. R., 11 
I. A., 66 [1884]; Hari Nath Chatterjee 
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would seem to apply to the case of a Hindu widow ; and¢it 
is obvious that there would be the greatest possible incon- 
venience in holding that the succeeding heirs were not bound 
by a decree fairly and properly obtained against the widow.” 

A Hindu widow, therefore, succeeding to her husband's 
estate as heir, represents the estate fully, and reversioners 
claiming to succeed after her are bound by decrees relating 
to her husband’s estate obtained against her without fraud 
or collusion. The above rule is established by numerous 
decisions. ? 

In Pertabnarain Singh v. Trilokinath Singh? the plaintiff 
claimed to have his right declared to a talukdari in Oudh 
by virtue of his having been appointed under a power of 
appointment given by a will said to have been executed by 
the last talukdar, whereby power was given to his widow to 
nominate a successor. In a previous suit by the widow. 
to which the plaintiff, being then a minor, was only nomi- 
nally a party, the same issues were raised, and it was held 
by the Judicial Committee that the will had been revoked 
and that there was an intestacy. Their Lordships of the 
Privy Council held that the plaintiff was estopped by the 
order made in the former suit ; the widow, holding an estate 
at least as large as that of a Hindu widow in her husband's 
property, fully represented that property in the former 
suit, and the appointment made by her was such as could 
only operate on her death. The plaintiff, therefore, upon 





————— IE 


Moo. I. A., 500 [1861], the expression 906 (924) [1893], where the widow 


<< tenant-in-tail’’ is stated to be 
calculated to mislead as applied to a 
Hindu widow. i 

1 Nobin Chunder Chuckerbutty v. 
Guru Pershad Doss, B. L. R., Sup. 
Vol., 1008; 9 W. R., 505 [1868]; 
Nand Kumar v. Radha Kuari, 1 All., 
282[1876}; Sant Kumar v. Deo Saran, 
8 All., 365 [1886] ; Sachit v. Budhua 
Kuar, 8 All., 429 [1886]; Adi Deo 
Narain Singh v. Dukharan Singh, 
5 All., 532 [1883]. See Chukkun Lal 
Roy v. Lolit Mohun Roy, 20 Calc., 
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did not represent the estate, and the 
will and codicil were not construed in 
the former suit. Madan Mohan v. 
Akbarayan, 28 All., 241 [1905]. Even 
an ex-parte decree binds, because 
the widow need not incur expense 
unless there is a good defence—Lak- 
minarayana v. Venkayya, 17 M. L. J., 
160 [1907]. See Subbammal v. 
Avudaiyammal, 30 Mad.. 3 [1906]. 

2 11 Calc., 186; Il T- AGNE 
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the authority of the Shivagunga case,‘ was privy to the for- 
nter suit, and was bound by the order made in that suit. 

But if a suit, though concerning the absolute estate, is But deci- 
determined upon a ground personal to the female heir, for pees a 
instance, if a suit brought by a Hindu widow to recover peron Sd 
possession of immoveable property appertaining to her bind the 
husband’s estate, is dismissed on the ground of its having rova 
been alienated by her in favour of the defendant, in 
the absence of legal necessity being shewn, the decree in 
such a case ought not to bind the reversioner.? So if a Hindu ~ 
widow sues to set aside a sale of her limited estate, the dis- 
missal of that suit will not bind the reversioner.’ 

Where a Hindu widow mortgages without legal necessity, Legal neces- 
the mortgagee cannot recover from the reversioner money ae 
spent on repairs, or claim the right to remove any building 
which he may have erected—Vijbhukan Das v. Dayatram.* _ 

Where A and B, Hindu widows, divided the property, and 
A gave her share to the reversioners, while B mortgaged her 
share, it was held (in Thakurmani v. Dai Rani*) that such 
mortgage bound the reversioners to the extent that the debt - 
was incurred for legal necessity. ; 

As to a conveyance by the presumptive heir witnessed by Concurrence. 
a more remote reversioner and ratified by the widow, see 
Ram Chunder Poddar v. Hari Das’ where also the effect of 
a decree by the widow and her son against the more remote 
reversioner was considered and held not to be res judicata . 
because he then occupied a different capacity. For the 
case of an alienation partly with, and partly without, the 
reversioner’s consent, and where legal necessity was proved 
as to part and not proved as to the remainder of the pro- oe 
perty alienated, see Vinayak v. Govind,’ where authorities gage 
are discussed. In Sri Raja Rau v. Sri Raja Inuganti® a oe 
decree obtained by the reversioner against the mother of -_ 
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1 9M. I. A., 543 [1863]. + 9 Bom., L. R., 1181 [1907]. 
2 Braja Lal Sen v. Jiban Krishna 5 33 Calc., 1079 [1906]. 

= Roy, 26 Cale., 285 (297) [1898]. 5 9 Calc., 463 [1882]. 
8 Ib. 1 25 Bom., 129 [1900]. 


8 21 Mad., 344 [1898]. P.C. En 
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the last male owner declaring certain alienations made by 
her to be invalid, was held to be res judicata in a suit by 
him against a daughter of the mother in which the defendant 
alleged title through the mother. 

The question whether a Hindu widow can delegate her 
powers to an agent so as to bind the inheritance by his acts 
was considered in Roy Radha Kissen v. Nauratan Lall) 
The authority has to be strictly construed, and necessity has 
to be established. It would appear that such an agent can- 
not enter into a mortgage without the knowledge of his prin- 
cipal. It must also be seen whether the transaction is 
one personal to the widow or whether it affects the inheri- 
tance. 

The right of a reversioner may be relinquished in favour of 
the widow—Kali Kishore v. Abdul Karim.’ 

The case of reversioners inter se is different. Where there 
are several reversioners entitled successively under the Hindu 
Law to an estate held by a Hindu widow, no one such rever- 
sioner can be held to claim through or derive his title from 
another, even if that other happens to be his father; but he 
derives his title from the last full owner. If, therefore, the 
right of the nearest reversioner for the time being, to contest 
an alienation or an adoption by the widow, is allowed to 
become barred by limitation as against him, or is defeated 
by suit, this will not bar the similar rights of the subsequent 
reversioners.° 

There is no analogy between the case of widows and other 
qualified female holders entitled to present possession of 
property, and the case of reversioners, presumptive or other- 
wise, whose rights are absolutely contingent. The vested 
right to the estate and possession in the case of the former 
renders it necessary and proper to invest them with the 
right to bind those who may come in succession to them by 








1 6C. L. J.. 490 [1907]. 

22C. W. N., 132 [1897]. 

8 Bhugwanta v. Sukhi, 22 All., 33 
[1899] F. B., followed in Adilakshmi 
v. Venkataramayya, 13 M. L. J.. 


359 [1902]. See Soma Sundara v. 
Kulandaivelu, 28 Mad., 457 [1904], 
with reference to Explanation V 
of the Code of 1882. ire 
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è? 
any adjudication duly made in litigation to which they were 
parties. Having regard to the peculiar position of rever- 
sioners who possess no more than a contingent right, there 
would no be enough warrant to treat any one reversioner 
as having sufficient interest to bind others who do not join 


in the litigation. 


The question whether the presumptive reversioner, the Adoption- 
suit to set 
aside. 


mother, should be taken to have acted in a representative 
capacity in obtaining a decree establishing the invalidity 
of an adoption to the last male owner, was answered by a 
Full Bench of the Madras Court in the affirmative—Punnamma 
v. Perrazu.2 The resultof the view taken by the court is that 
‘* though, in suits relating to alienations by a qualified owner, 
the dicta of the Privy Council preclude our holding that the 
presumptive reversioner represents remote reversioners, yet 
in suits to set aside an adoption the presumptive reversioner 
ought, on principle, to be held to represent the remote rever- 
sioner, provided the matter is decided after a fair trial.” 


Upon the recent ruling of the Privy Council in Bajrangi V. Reversioners 
may concur 
alienation 


of her husband’s estate as his heir has power, apart from by widow. 


Manokarnika * it is clear that a Hindu widow in possession ~~ 


legal necessity, to alienate the estate, with the concurrence 
of the reversionary heirs, so as to bind the persons who are 
the next reversioners when the succession opens out on her 
death. This principle had been admitted by all the courts 
in India. The settlement of litigation, made in this way, 
will naturally operate as res judicata. 


Section 3. Kurta of Hindu Family. 


In Jogendro v. Funindro* it was said by the Judicial Com- Kurta of 

Hind 
fatty, Ns 

3g eee of. F 


mittee that cases sometimes occur in India where the interest 


e o 





1 Sakhayani v. Bhavani, 27 Mad., See Gan Savant Bal Savant v. Nara- 
a [1904]. yan Dhond Savant, 7 Bom., 467 
2 16 M. L. J., 307 [1906]. [1883]; Naryan Gop Habbu v. 
8 30 All., 1 (P. C.) [1907]. Pandurang Ganu, 5 Bom., 685 [1881]; 
+ Jogendro Deb Roykut v. Funindro Khub Chand v. Narain Singh, 3 
Deb Roykut, 14 Moo. I. A., 376; 11 All., 812 [1881]. 
B. L. R., 244 ; 17 W. R., 104 [1871]. 
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of a joint and undivided family being in issue, one member 
of the family having prosecuted or defended a suit, the decree 
may afterwards be considered as binding upon all the mem- 
bers of the family, their interest being sufficiently represent- 
ed in the suit,! and the presumption being that he is acting 
for the family.” 

The relationship has, however, no counterpart in English 
Law, and neither the term partner, nor principal, nor agent, 
nor even co-parcener will strictly apply to the case of a man- 
aging member. Heis not the agent of theother members of 
the family,* and the rule or presumption is of a very restrict- 
ed character. 

In Gan Savant v. Narayan * the manager of a joint family 
obtained a decree for redemption of certain property in the 
year 1858 which was never executed. Another member of 
the family, who was a minor at the time of the first suit, 
subsequently brought a suit for redemption in 1878. The 
Bombay Court held that the second suit was barred, no 
fraud or collusion being shewn in the first suit. ‘‘ As the 
law stands now,” observed West, J., ‘‘ a plaintiff suing in 
a representative character must set it forth, and shew that 
he is qualified to fill it. When aright is claimed in common 
for the plaintiff and others, all persons interested may be 
deemed to be claimants, and thus bound by the result of the 
suit. The present strictness and elaboration of procedure 
did not prevail in 1856. It was a generally received doc- 
trine that the acts of a manager bound a Hindu family so 
long as they were honestly intended for its benefit, or were 
such as might reasonably be deemed to have that character. 
The Hindu family was, in fact, considered as a corporation, 
whose interests were necessarily centered in the manager ; 


while the manager, as the chief member of the family, was 





1 See note 4, p. 167. Tagore Law Lectures for 1870, 
2 Gan Savant Bal Savant v. p.108. > + Ubi supra. 
Narayan Dhond Savant, ubi supra. 5 See Act XIV of 1882, S. 50. 


8 Muhammad Askari v. Radhe 5 See Act XIV of 1882, 8. 13, 
Ram Singh, 22 All., 307 (317)[1900], Explanation V, and now Act V of 
citing with approval Mr. Cowell’s 1908, Explanation VI. 
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è 
understood to represent the common interests whenever 
tħese were subject to be affected by transactions in which 
he was engaged even in his own name. Union and undivided 
interest baing the rule, the presumption was that a manager 
was acting for the family, unless it were made out that he 
acted, and professed to act, for himself alone.” 

According to the former practice, in a suit filed by or Old prac- 
against a Hindu as manager, it was seldom or never set forth ae 
specifically that he sued or was sued on behalf of the family, 
the of union being taken for granted, and this 
practice is recognised in the passage above quoted from 
Jogendro Deb Roykut v. Funindro Deb Roykut'; but the New prac- 
Code now requires a plaintiff, suing in a representative charac- aoe: 
ter, to shew that he has taken the steps necessary to enable 
him to support that character, and the plaint must also show 
how the defendant is interested and how he is liable. And 
it would seem that a plaintiff seeking to charge the mem- 


intimacy 


bers of a joint family should either make them parties, or Estoppel by — 


implead the manager in his representative character.2 Where, sonans 


however, the members of a family, though not parties, hara 
treated the manager as conducting the previous litigation 
as their representative and on their behalf, the decision will. 
of course, bind them in a subsequent suit upon the same 
matter.’ 
In Kanhyalal v. Radha Churn +* Peacock, C. J., pointed The ratata 
out that a decision by a competent court that a Hindu family crono 


1 14 M. I. A., 376 [I871]. See actually made parties. See Manakat 


the observations of West, J., in 7 v. Ibrahim, 27 Mad.,375[1903],where £ 
Bom., at pp. 470, 471. it is said that the ordinary principle 4 

2 See Ittiachan v. Velappan, 8 of the Hindu Law thatthe managing bag Pere k 
Mad., 484 (487) [1885], observing member has a power of disposition = = ~ x 
upon Bissessur v. Maharaja, 6I. A., over joint family property for pur-” 


233 (237) [1879]. See Vasudevan v. 
Sankaran, 20 Mad., 129 [1896] F. B., 
where itis held that a decree against 
the karnavan in his representative 
capacity where „he honestly defends 
the suit, binds the other members not 

+T We 


poses sanctioned by law is applicable 
to families whose property is not 
subject to compulsory partition. 

3 See Ramnarain v. Bisheshar, 10 


All., 411 [1888], observing pon i 
andurang. 


Mieta ER 
338 [1867]. 
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was joint and undivided, or upon a question of legitimacy, 
adoption, partibility of property, rule of descent in a parti- 
cular family, or wpon any other question of the same nature 
in a suit infer partes, or more properly speaking, im an action 
in personam, is not a judgment in rem or binding upon stran- 
gers, or. in other words upon persons who were neither parties 
to the suit nor privies. i 
Mustrations In the case of a Mitakshara family the sons cannot be said 
to claim through or under their father (see Sundar Lal v. 
Chhitar'). The case of a decree obtained against a Hindu 
father for debt binds the other members of the family by rea- 
son of the obligation to pay debts which are not improperly 
incurred, and perhaps in these cases there is a presumption 
that the father represents the family and the family 
property. Similar to this is the disposing power which a 
Hindu father has over joint family property for purposes 
sanctioned by law, so that in execution of a decree not only 
the father’s interest, but also the son’s, would pass by a sale, 
(see Section 60 (1) of the Code of 1908. corresponding to Section 
266 of the Code of 1882, and the observations in Manakat v. 
Ibrahim) although the sons were not parties to the decree. 
The case of an ancestral trade is similar.* . The rule appears to 
be limited to cases of this nature, and to cases where the 
members of a family assent to, and assist in, conducting a 
litigation, as in Gan Savant’s case. a 
But the latter case can hardly arise now, having regard to 
Order VII, Rules 4, 5 and 7, so that a father suing must set 
out his representative character; and where he is sued, the 
plaint must necessarily state the relief claimed against the 
joint family property. 
The question whether a Hindu father in a particular suit, 
in which he alone of the family is a party, represents his 
co-parceners, has been said by a high authority to be a 
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129 All; 1; 3 A. L. J, 644; 8 27 Mad., at p. 377 [1903]. | 
- 1906 A. W. N., 242 [1906]. + See Nunna v. Chidaraboyina, 26 
3 See Ramnarain v. Biheshar, 10 Mad., at p. 222, 223 [1902]. 
All., at p. 413 [1888]. 
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question to be decided with reference to the oirerimaearies of 
each case.! In Appa Rao v. Venkatadri it was held that a 
father making an improper use of a tenure cannot be allowed 
to represett his minor sons in an ejectment suit, and that 
the court should appoint a separate guardian ad litem. 


SECTION 4. Karnavan. 


Closely allied to the above subject is the case of the karna- Karnavan of 
van of a Malabar tarwad. Previous to the Full Bench erect 
decision of the Madras Court in Ittiachan v. Velappan,* it 
was considered that the karnavan might sue alone on behalf 
of, and might be impleaded alone as representing, the tarwad. 
and a decree obtained against a karnavan not impleaded 
as such or even sued in a representative character, was con- 
sidered to bind the tarwad* It was pointed out, however, 
in Kombi v. Lakshmi ® that in order to bind the members of 
the tarwad the proper procedure was to implead them, 
though, in cases in which the members were numerous, one 
or more of them might be permitted to represent the others 
under the provisions of Section 30 of the Code. The Full 
Bench decision laid down the rule that where a decree has 
been obtained for a debt binding on the tarwad, tarwad 
property could not be proceeded against in execution unless 
the karnavan had been, in the suit, impleaded as such, or 
it was shewn on the face of the proceeding that it was intend- 
ed to implead him in his representative character. And 
even where such intention was apparent, members of the 
tarwad, who were not parties to the proceedings and had 
not been represented under Section 30, were not estopped 
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1 17 M. L. J., 197 [1907]. 4 See Ittiachan v. Velappan, 8 =. 
28 Mad., 484 [1885]. See Sri Mad.,at p. 486 [1885]. a 
Devi v. Kelu Eradi, 10 Mad, 79, © 5 Mad, 201 (188I) Ree = ———— 


[1886]; Shankaram v. Kesavan, 15 Vasudevan v. Narayanan, 6 Mad.. 


Mad., 6 [1891] ; Komappan Nambiar 
v. Ukkaran Nambiar, 17 Mad., 214 
[1893]. r 

8 Varanakot Narayan Namburi v. 
_ Varankot Narayan Namburi, 2 Mad., 
328 [1880]. 


ae =e 


121 [1882]; Thenju v. Chimmu, 7 
Mad., 413 [1884]; where fraud or 
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7 Mad., 513 [1883]. 
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from shewing that the debt for which the decree was pa 
was not binding on them. : 
When it came to be thought that this decision denied, to 
adjudications in favour of or against a karnavan as such, any 
binding character with reference to the other members of 
the tarwad, much wasteful and improper litigation ensued. 
Fortunately Sankaram' restored to adjudi- 
cations properly obtained in favour of or against karnavans 
the character of adjudications in representative litigation.” 
It appears to be now settled that the karnavan should sue 
or be sued in a representative capacity. When thatis 
done a bond fide litigation in the absence of fraud or collu- 
sion will bind the junior members,* and negligence on the 
part of the karnavan will not entitle them to avoid the decree.’ 


Vasudevan v. 


SECTION 5. Shebait. 


Where a shebait has incurred debts in the service of an 
idol for the benefit and preservation of its property, his 
position is analogous to that of a manager for an infant heir," 
and decrees properly obtained against him in respect of debts 
so incurred are binding upon succeeding shebaits, who in 
fact form a continuing representation of the idol’s property.’ 
‘< If,” observed the Judicial Committee, ‘‘ such debts, and 
the peana founded AG them were not held to be thus 


1 20 Mad., 129 [1896] F. B. 

2 See Chiruvolu v. Chiruvolu, 29 
Mad., at p. 395 [1905]. 

8 See Order VII, Rules 4, 5 and 
7 of Act V of 1908, and Explanation 
VI to Section 1l. 

* See Maravittil v. Pathram, 30 
Mad., 215 [1906]; Kamal Kutti v. 
Ibrayi, 24 Mad., 658 [1901]; 


_ Madhavaya v. Kerala, 13 M. L. J., 


68 [1902]. 

6 Madhavaya v. Kerala, 13 
M. L. J., 68 [1902]. It appears to be 
open to the junior members of an 
Aliasantana family to sue for a 
declaration that a judgment-debtor 
did a represent the family when 


the debt was incurred. See Yusuf 
Sahib v. Durgi, 17 M. L. J., 260 
[1907]. 

6 See Hunooman Pershad v. 
Mussamut Babooee Munraj Koon- 
weree, 6 Moo. I. A., 393 (423) [1856]. 

1 Prossunno Kumari Debya v. 


Golab Chand Baboo, L. R., 2 I. A., 
145 (152) [1875], seo 20 W. R., 86, 


for this case in the lower court; 


Jugqut Chunder Sein v. Kishwanund, 


2 Sel. Rep., 126 [1815] ; Kissonund 
v. Nursingh, 1 Marsh, 485 [1863] : 
Maharanee Shibessouree v. siting 


ranauth, 13 M. I. A., 270 (275) [180075 
see Soshi Bhusan v. Gogan Chunder, 
22 Cale., at p. 372 ee 
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binding on successors, the consequence would be that no 
shebait would be able to obtain assistance in times of need.” 

It is a settled rule of Hindu Law that an idol is a juridical 
person who can take and hold property. When a suit is 
instituted in the name of an idol by a shebait, the idol must 
be regarded as a party to the suit, and not the individual 
shebait, who merely represents it and acts for it as its agent. 
A decision, therefore, against one shebait that property is not 
debutter binds another shebait, the other parties being the 
same in both suits.’ 


SECTION 6. Executor, Administrator, Trustee. 


The position of an executor or administrator of a deceased 
person has been compared to that of the shebait of an idol. 
The property of the deceased vests in them under Section Decree 
179 of the Succession Act, and they have, under Section agan 
269, power to sell the property; and the principle laid down ministrator. 
in Prosonno v. Golab? applies equally to them. Therefore, 
in the absence of fraud and collusion a decree obtained and ` 
execution had against them must bind their successors.’ 


= 


One of the five trustees in whom the Uraima right over a a Se 
a certain devasam was vested, was held estopped by a decree Iam suffi- 


in a suit brought by another trustee on the ground that he eran cde 
must be deemed to have claimed under the latter within by trustee. ae 


the meaning of Explanation V of the Code of 1882.* = ce 











Where an office is attached to a tenure, its incident being Office ate a 
that each office-bearer has property therein while in office lence Ba 
without power to sever it, and with the obligation to trans- ; 
mit it to his successor, the successor may (subject to limita,—_ 
tion) sue to avoid an alienation by the predecessor. But 
where such a suit is dismissed a subsequent suit will be barred. 





I See Tulsidas v. Bejoy Kishore, + Mahai v. Keshavan, 11 Mad., 
6C. W. N., 179 £1901]. 191 [1887] observed baat st SF A ` 
2 L.R., 2 T. A., 145 (152) [1875]. sundarav. Kulandaivelu, 14 M. L.J., _ 

3 Bai Meherbai v. Nagarchand, at p. 409; 28 Mad., 457 (465) [ DRE 
29 Bom.. 96 (101) [1904]. ee eS aes Emr Soi 
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In Venkayya v. Suramma ' this rule was applied to a suit hy 
a karnam in a certain mitta to recover land as part of the 
mirast property attached to his office. In Radhabai v. 
Ananirav*® a judgment against one holder of service vatan 
lands was held res judicata against another in the absence of 
fraud or collusion. A similar principle would apply in the 
case of ghatvalli tenures in Bengal—Modho Koery v. Tekatt 
Ram.‘ 


SECTION 7. Religious Sects and Charities. 


In Ramalingam v. Thirugnana* the case of the Rameswaran 
Mutt, one claiming as the dharmakarta of the devasthanam, 
sued the purchaser at a sale held in execution of a decree 
against a former dharmakarta who had been removed from 
his office. It was held that the plaintiff was not barred by 
his failure in a previous suit to establish his right against 
another claimant. The purchaser was no party to that suit. 

When certain plaintiffs sued the son of the founder, alleg- 
ing that they had been appointed trustees of a temple by 
the founder, and the suit was dismissed for limitation, a sub- 
sequent suit under the warrant of Section 539 of the Civil 
Procedure Code of 1882 was held to be competent. The 
fact that the de jure managers and trustees of a public charity 
have lost their right by limitation to oust the de facto trustee, 
does not confer on the latter immunity from suit on the part of 


the Advocate-General or the temple.’ 


It appears to be doubtful whether decisions as to rights of 
procession or matters of ritual between certain members of 
rival sects can be binding as against other members of those 
communities. If worship is not carried out according to the 
established usage, the proper course is to proceed under the 


“Religious Endowments Act XX of 1863, or Sections 92 and 
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1 12 Mad., 235 [1889]. See also Venkatanarasimha, 26 Mad., 403 
Babaji v. Nana, 1l Bom., at p. 535 [1902] as to mokhassa tenures, and 


[1876] as to a patilki vataninBombay. cases there discussed. + 
2 9 Bom., 198 [1885] F. B. + 12 Mad., 312 [1889]. : j 
8 9 Calc., 411 [1882]. See Sri 6 Lakshman Das v. Jugul Kishore, 

Rajah Sobhanadri v. Sri Raja 22 Bom., 216 [1896]. a R b 
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93 of Act V of 1908.! In Sadagopa v. A. Rama Rao?’ the 
Judicial Committee held that a suit of 1882 was not a represen- 
tative one or even designed or framed for the purpose of 
binding for all time the members of the Tengalai sect, and 
doubted whether such a suit, intended to bind all persons of 
the section for all time, was competent. 


SECTION 8. Minors. 


A mere intention that a suit should be for the benefit of a Represents 
minor will not support the plea of res judicata. To main- Oe 
tain such a plea it must appear from an inspection of the suits. 
record that the person whose interest it is sought to bind 
was in some way a party to the suit. The minor must 
be represented in the suit by a guardian, natural or ap- 
pointed.’ 

Order XXXII of the Code of 1908 còntains provisions 
corresponding to Chapter XXXI of the Code of 1882 as to 
the representation of minors in suits whether as plaintiffs 
or as defendants. Section 53 of the Guardian and Wards Act : 
(VIII of 1890) which supplemented Section 440 of the Code 
of 1882 is repealed, and the present Code is self-contained. 

Section 2 of Act XL of 1858 enacted, with reference to Guardian 
minors in Bengal, that every person who shall claim a right ° ™"°" 
to have charge of property in trust for a minor under a will 
or deed or by nearness of kin or otherwise, may apply to the 
Civil Court for a certificate of administration; and no person 
shall be entitled to institute or defend any suit connected 
with the estate of which he claims charge until he shall have 
obtained such certificate. 

A manager of an estate who has obtained such a certi- Manager of 
ficate is, therefore, the guardian of infant co-proprietors, and ae 


m 


1 See Vanamanalai v. Krishna- 333; 9 Bom. L. R., 663; 34 I. A., mia 
swami, 16 M. L. J., 150 [1905]. As 93 [1907]. 
to the right to conduct processions, 3 Chaudhri Ahmad Buksh v. 
see Sadagopachariar v. Rama, 26 Seth Raghubar Dayal, 15 M. L. J., 


Mad., 376 [1902]. 407; 10 C. W. N., 115 [1905] P. C., ; 
2 11 C. W. N., 585; 5C. L. J., where the case of a Hindu joint = 
563; 17 M. L. J., 240; 4 A. L. J., family is distinguished. Ba. n 
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represents them fully in suits for money advanced in refer- 
ence to the estate.' 
alanai It is obvious that a minor is not bound by a decree passed 
and defend- against him without a guardian ad litem being appointed as 
= prescribed by the Code of Civil Procedure,* but there appears 
to be some doubt whether the decree should be set aside in 
its entirety when there are other adult defendants. Where, 
owing to fraud or gross want of care and diligence on the 
part of his next friend, a minor’s suit is dismissed, he is not 
precluded from bringing a fresh suit on the same cause 
of action after obtaining his majority.° A decree passed 
against an infant properly represented is binding upon him 
unless impeached on the ground of fraud or negligence of 
the guardian, and it is not within the powers of the courts in 
this country to reserve a minor's rights, giving him opportu- 
nity to shew cause against the decree on attaining majority.* 
In Ganga Ram v. Mihir Lal’ the plaintiff alleged that in 
a previous suit he had improperly been impleaded as a minor 
r under the guardianship of his mother who defended the suit. 
It was found that he had notice of the suit and could have 
appealed, but stood by and did nothing. The decree there- 
fore bound him. The case of Sheorania v. Bharat,’ where a 
lady obtained a decree through her next friend when she 
was not a minor, is distinguishable on the ground that there 
was in fact no suit. 
But in a similar case, Taqui v. Obaidulla,’ the court held 
that the defendant could be indemnified in costs and that 





the suit ought not to be dismissed. - 
Manager. In Kamaraju v. The Salon’ of State for India? the { 
Page: a LS SMM eee nen eee 
l Doorga Persad v. Kesho Persad, Jivubai, 24 Bom., 547 [1900] (case = 
Saena AMIE Meh RS of an ex-parte decree). See Aruna- 
: Bhira Mall v. Har Kishen Das, chalam Chetty v. Meyyappa Chetty, 
24 All., 383 [1902]; Sham Lal v. 21 Mad., 91 [1897] (various at- | 
Ghasita, 23 All., 459 [1901]. tempts made to set aside a com- : 
= 8 Lalla Sheo Churn v. Ramnandan, promise). R 
22 Calc., 8 [1894]. 6 28 All., 416 [1996]. a 





E 4 Cursandas v. Laibachi, 19 6 20 AU., 90 [1897]. sa 
| Bom., 571 [1895]; Hanmantapa v. T 21 Calc., 866 [1894]. ie + 
. 8 11 Mad., 309 [1886]. races LE 








ass F 
CENTRAL LIBRARY 


CHAP. VII. | MINORS. 177 ° 


decision of a Forest Settlement Officer upon an enquiry held 
under the Boundary Act of 1860, at which enquiry the plain- 
tiff (then a minor) was represented by a manager of his estate 
appointed® under Section 8 of Regulation V of 1804, was 
held res judicata in a suit to recover the land. 

In The Collector of Monghyr v. Hurdai Narain Shahai,' 
the fact that the plaintiff, a minor, had, through his guar- 
dian, actively intervened in proceedings to set aside a sale of 
property in which he and his father were jointly interested 
as members of a mitakshara family, was held to be no bar to a 
suit to recover the property, the purchaser having, at the > 
sale, acquired the interest of the father only. 


SECTION 9. Benamidar. 


A decree properly obtained by or against a benamidar iS Decree 
binding upon the real owner, the presumption being that pse nsi ir 
the benamidar instituted or defended the suit with his autho- binds real 
rity and consent. In Gopi Nath Chobey v. Bhugwat Pershad,* vee 
Mitter, J., observed: “‘It appears to us, so long as the 
benami system is to be recognised in this country, the proper 
rule in our opinion is that, in the absence of any evidence 
to the contrary, it is to be presumed that the benamidar has 
instituted the suit with the full authority of the beneficial 
owner ; and if he does so, any decision come to in his presence 
would be as much binding upon the real owner as if the 
suit had been brought by the real owner himself.” In 
Khub Chand v. Narain Singh, one Ganesh sold an estate 
to the defendant’s minor son benami for the defendant, who 
brought a suit for redemption in his minor son’s name against | 
the plaintiff, the mortgagee. It was held in that suit that 5 
the sale by Ganesh was invalid. Ganesh subsequently 1 
redeemed the estate and sold it a second time to the defene+——____ 
dant.. In a suit to set aside the sale it was held that the ae ted 
question was res judicata, inasmuch as the defendant, though | 





1 5 Calc., 426 [1879]. abulv. Maharaja Rajendra, 5 B. L.R., 
2 10 Cale., 697 (705) [1884]. 321 [1870]; Prosonna v. Koylash, 
8 3 AN., 812 [1881]. See Bhaw- B. L.R (F. B.) 759 [1867]. 
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not in name, was in fact a party to the former suit in which 
the same point had been finally decided. In such cases the 
real owner may not, after standing by, assert his secret title.’ 


Son isco t- The rule as to benamidars is an extension of tke rule as to 


ing case 
his mother. 


Purchaser, 


Revenue 
sale pur- 
chaser does 
not claim 
throuch de- 
faulting 
proprietor. 


parties and privies being bound. A further extended defini- 
tion is quoted from Bigelow in Mahunt Das v. Nil Komul 
Dewan > where the court refused to apply the rule to the ease 
of a son (who ought to have been sued) conducting a case 
for the defendant his mother, there being nothing to shew 
that it was by reason of any representation or conduct of 
the son that the plaintiff, in the former suit, was led to sue the 
mother. The son was accordingly allowed, in a subsequent 
suit against him, to contest the validity of that decree. 

As to whether a purchaser at a sale in execution of a mort- 
gage decree in a first mortgagee’s suit was a benamidar of 
the mortgagor and whether his presence is necessary in the 


second mortgagee’s suit, see Bhaju Chowdhry v. Chuni Lal.’ 


b 


SECTION 10. Purchasers. 


The position of a purchaser at a sale for arrears of Govern- 
ment revenue enjoys certain privileges conferred by the 
revenue sale law.* He is not privy in estate to the default- 
ing proprietor. He does not derive his title from him, and 
is bound neither by his acts nor his laches nor by any lim 
itation which would not affect the Government. In a suit, 
therefore, by an auction-purchaser against the defaulting 
proprietor, proceedings between the latter and third parties 
with respect to the title to the land are no evidence against 
the plaintiff. But the purchaser of a putni tenure, sold at 
the suit of a landlord, can only acquire rights higher than an 


n e ŘS ee 


Chunder Ghose, 8 W. R., 62 [1867]; 
Kooldeep Narain Singh v. Govern- 
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1 Shangara v. Krishnan, 15 Mad., 
267 [1889]. 


° 4 C. W. N., 283 [1899]. 

re W: N., 284: 56C. L. J., 
95 [1906]. 

4 Radha Gobind Koer v. Rakhal 
Das Mukherji, 12 Calc., 82 [1885]. 
See Goluckmonee Dossee v. Huro 

ae 


ment of India, 11 B. L. R. (P. C). 
71 [1871]; ee aa 
v. Ameeroonissa Khatoon, 2 W. R. 
191 [1865]. . à 
5 Busloot Rahaman v. Pran Dhan 
Dutt, 8 W. pedi EE 
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ordinary purchaser by private contract to the precise extent » 
fo which such privileges are conferred by express terms of 
law.! 

A purchaser of an entire estate for arrears of revenue claims Purchaser of 
under a paramount title, and a decree against the default- ostate. tae 
ing proprietor cannot constitute res judicata.* The title has 
been held to attach to lands accreted to the purchased 
taluk.’ i 

An ordinary purchaser of land with reference to his vendor Vendor and 
will not be estopped by a judgment obtained in an action P™ 
against his vendor commenced after the purchase.* In Joy 
Chandra v. Sreenath® it was held that a pleader conducting 
a case on behalf of the defendant was under no obligation to 
tell the plaintiff of a transfer in his own favour prior to the 
suit. 

A purchaser pendente lite from one of the parties to a suit Lis pendens. 
is held to claim through his vendor, and cannot go behind a | | 
decree obtained against the vendor.’ — 

The auction-purchaser, at a sale in execution of a money Auction — 
decree, is a representative of the jadgment-debtor within the Laborers 
meaning of Section 244 (c) of the Code of 1882, and there ender 
no distinction between the case of a purchaser who purchases 
by private agreement from the judgment-debtor, and a pur- ie 
chaser who purchases at a jean sale.’ aes 

The term ‘‘ representative,” as used in Section 244 of the Moas ing 
Code of 1382, when taken with reference to the as ee 
debtor, does not mean only his EA representative, that is, tionn 














eae Mittra, v. Ram EO Di 3 s 
Nriaing Mittra, 6 D. L R, Ap. 5; ne fae eh 
14 W. R., 283 [1870], observed upon Ch., 578. * fs 
in Radha Gobind Koer v. Rakhal Das 
Mukherji, 12 Cale., wet te aa A 
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who so far as such interest is. concerned, is bound by the 
decree. ! 


SECTION ll. Mortgagor and Mortgagee. 


The position of the parties to a mortgage, with reference to 
the rules of Res Judicata, isone of unusual difficulty. An 
attempt is made in a subsequent chapter to collect some of 
the rules (Chapter IX). In the present connection some of the 
cases may be usefully stated. 

A decree against a mortgagor will not bind a mortgagee 
whose title arose prior to the suis to which he was not a 
party.” In Bonomalee Nag v. Koylash Chunder Dey? it was 
held that a mortgagee in possession, suing for a declaration 
that a right of way did not exist, was not bound by a deci- 
sion in a suit between the mortgagor and a third party of 
which he had no knowledge, as the mortgagor did not 
represent the entire estate. These decisions proceed upon the 
principle that the ground of privity is property and not personal 
relation.* After a mortgage has been created, the mortga- 
gor, in whom the equity of redemption alone is vested, no 
longer possesses any estate entitling him to represent the 
interest of the mortgagee in subsequent litigation.® 

The earlier cases are collected in Soshi Bhusan Guha v. 
Gogan Chunder Shaha.’ ` 

In Karuthasami v. Jaganatha, a mortgagor obtained a 
decree for redemption which was not executed, and subse- 
quently sold the equity of redemption to the plaintiff who 
sued the mortgagee for redemption. It was held that the 
suit was not barred by the former decree, as the relation of 
mortgagor and mortgagee had not been terminated, and 


1 Ishan Chander Sirkar v. Beni 6 8 All., at p. 338. 
Madhab Sirkar, 24 Cale., 62 [1896] ; § 22 Calc., 364 (371) [1894]. 
Gulzari_Lal-v. Madho Ram, 26 All., 7 8 Mad., 478 [1885]. See Sami 
447 [1904]. | Achari v. Somasundram, 6 Mad., 
2 Sita Ram v. Amir Begum, 8$ 119 [1882]; Roy Dinkur Doyal v. 
All., 324 [1886]; Dooma Sahoo v. Sheo Golam Singh, 22 W. R., 172 
Joonarain Loll, 12 W. R., 362 [1869]. [1874] ; contra see Anrudh Singh 


3 4 Cale., 692 [1878]. Skeo Prasad, 4 AÑ., 481 clash 
* See Hadog on apl lcs 5th Gan Savant v. Narayan 
Ed., 142. , Savant, 7 Bom., 467 [1883]. ES: 
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the right to redeem was inseparable from the relation so 
long as it existed. 

In a Bombay case, however, it was held that a decree for Bombay. 
redemptiorf, on the default of the decree-holder to pay the 
money declared to be due within the time fixed or the time 
allowed by law for execution, operates as a judgment of 
foreclosure debarring the mortgagor, or a purchaser from «| 
him of the equity of redemption, from bringing a second suit 
to redeem.! 

In Mangniram v. Syed Mahomed Hossein? a mortgagee Mortgage 
obtained a decree upon his mortgage against four properties *” 
A. B, C and D and sold A and B and thereby completely 
satisfied the debt. A and B had been purchased before ae 
this suit by the plaintiff appellant, while C and D had been 
purchased by the defendant’s respondents, and all the pur- 
chasers were parties to the mortgage suit. It was held that * 
the findings in the mortgage suit did not operate to prevent 


ba 















the plaintiff (purchaser of A and B) from suing his co-defen- 

dants (purchasers of C and D) for contribution, and that the 

properties in the hands of all the purchasers should contri- am 
bute to the mortgage debt in proportion to their respective | et 
shares, because it was not necessary for the court in the a, aoe 
mortgage suit to determine that question, and it did not in ii oe 
fact determine it, but only gave the pepe fee in plaintiff the a | 
relief he required. * | oe ts 

SECTION 12. Landlord and Tenant.. . oe 4 m 


The subject in all the Presidencies being matter of special Landlord 
legislation, it is difficult to lay down precise rules. A lessor “74S 
cannot, within the meaning of Section 13 of the Code, be said to 
claim under his own lessee. In Rambrohmo Chucketiutts on A 
Bunsi Kurmokar? an ejectment suit by a landlord was hek 
not to be barred ee ene 
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against the same defendant in respect of the same land. So 
in Ram Narain Rai v. Ram Coomar Chunder Poddar. decrees 
obtained against the registered tenants of a tenure were 
held inadmissible in evidence against the real owner of the 
tenure who was not a party to the suits in which the decrees 
were obtained, and who did not claim through the parties 


‘against whom the decrees were passed. And a suit by a 


lessor against a raiyat to set aside a pottah is not barred by 
the fact that the pottah has been declared genuine in a suit 
by the plaintiffs ticcadar against the same defendant.” 


SECTION 13. Different Title—New Parties. 


It must be carefully remembered that there is no bar un- 
less the same right and title have been in issue. Thus, where 
a suit by one member of a family to recover his own share 
of certain property was dismissed on the grounds that his 
father was alive and capable of inheriting, it was held that 
such a decision was no bar to a suit by the Receiver in the 
name of the whole family to recover the whole property.’ 

So in Ahmad v. Nihaluddin, a suit against an elder brother 
for maintenance, was held by the Judicial Committee not to 
be barred by a previous order made upon other grounds 
dismissing a claim for maintenance against the father. 

The adjudication in the previous suit was not between the 
brothers but between the plaintiff and his father. and was 
based upon a different sort of claim.* In Ruder Narain 
Singh v. Rup Kuar,’ the plaintiff suing as next heir to his 
uncle was held not to be barred by a decision against his 
father inasmuch as he claimed under a title not derived from 
his father. 

In Nistarini Debi v. Brojo Nath Mookopadhya,’ mortgaged 
- Property was sold in execution of a decree against the mort- 
gagor and was purchased by the decree-holder. The mort- 





-— 





1 11 Calc., 562 [1885]. + 9 Calc., 945 [948] ; 10 I. A., 45 
2 Shaik Wahid Ali v. Nauth [1883]. i l 
Toorahd, 24 W. R., 128 [1875]. 6 1 All., 734 [1878]. 
8 Juggannath v. Hogg. 12 W.R., 6 10 C. L. R., 229 [1882], a case 
117 [1869]. w% under Act VIT of 1859. 
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gagee sued upon his mortgage, making the purchaser a defen- 
dant ; but the latter died pending suit, and the suit was 
not revived against his representatives. The mortgagee, 
however, oBtained a decree, and the property was purchased 
in execution by the present plaintiff, who now sued to 
recover possession from the representatives of the former 
purchaser. The court. were of opinion that the mortga- 
gees’s suit would, under Section 371 of the Code, have had 
the effect of res judicata, that suit having abated against 
the representatives. 


But when once it is clear that the same right and title Res judi- 
i ee j j ee s cata, al- 
has been substantially in issue in two suits, an adjudication though other 


- : : - : . parties may 
in the former.will bind the same parties in the latter, al pbb Air 


though other persons may have been added as parties in second suit, ~ 


the subsequent suit,’ or though they may have ocenpied 
different positions on the record.? 


In Gopal Das v. Gopi Nath Sircar,2 a former suit against 


or former 
parties may 
_ have occu- 
ied differ- 
ent posi- 


the defendant for rent was dismissed, the defendant alleg- tions. 


ing that H and J were his landlords. The plaintiff again 
sued the defendant for possession, making H and J parties. 
It was held, upon the authority of Gobind Chunder Koondoo 
v. Taruck Chunder Bose’ that the former decision being 
upon a question of title was conclusive between the parties, 
and the fact that in the second suit there were other parties 
was immaterial. In Ananda Raman v. Paliyil Nanu, the 
defendant alleged in the first suit that he claimed under N, 
the plaintiff contending that he held as under-tenant to P, 
and the suit was dismissed. The plaintiff then sued the 


—_——e p- TE TN emilee: 











I In Mohidin v. Muhammad as a plaintiff or defendant in the 
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Ibrahim, | Mad. H. C., 245 [1863], 
Scotland, C. J., observed: ‘‘ The 
Advocate-General contended that 
the faet of another name being 
introduced as a party distinguished 
the present case from others. But 
_ that cannot besoin this case. Other- 


Wise every case"of estoppel by judg- 


ment inter partes might be got rid — 


“of by introducing a man of straw 
. - 









subsequent suit.”’ 

2 See Gobind Chunder Koondoo Se 
v. Taruck Chunder Bose, infra 
Shadul Khan v. Aminulla Khan, — E 
4 All., 92 [1881]. REEN 

3 12 C. L. R., 38 [1882]. — 
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defendant and N. It was held that the first decision was 
no bar on the ground that no issue as to the defendant’s 
title under N was decided in the former suit. The question 
in such cases would seem to be whether in the first suit an 
issue has been raised and finally decided or not. 
But not In Zamindar of Pittapuram v. Proprietors of Kolanka, 
where subse the previous suit was by the plaintiffs father against the 


quent deci- 
sion is not grandmother of the plaintiff, the father of the defendants, 


ees tae and the sister of their father, to restrain the grandmother _ 
those elaim- from wasting property which had belonged to her husband 
ing under ak eae - 
them. by assigning it to her co-defendant; but as regards the 
subject-matter of the second snit there was no distinct alle- 
gation in the pleadings of the first suit, nor anything to con- 
nect the defendant’s father with it or to disclose any claim 
to it on the part of the plaintiff, the suit being substantially 
to restrain waste. In the second suit the plaintiff sought 
to recover possession of property mentioned in the plaint in 
the first suit, stating that it had belonged to his grandmother, 
and that on her death the defendants had taken wrongful 
possession. The Judicial Committee held that the decision 
in the former suit was not a decision in a suit between the 
same parties or parties under whom they claim, establishing 
the right of the defendants in the former suit, to the property 
in question in the present suit, and that the cause of action 
in the present suit was not determined in the former suit. 
Representa- Where, without any issue being raised and tried, certain 
tives made persons were made parties to a suit as representatives of 
ae pro the deceased defendant (a Hindu widow), and they denied 
Soen: * at the time that they were her representatives, it was held 
that they were competent to sue to have it declared that the 
decree in the former suit (being a mortgage decree) only 
rovered the widow’s life interest, and that their suit was 
not barred either as res judicata or under Section 244 of the 
Code.2 So, in a mortgage suit against the mortgagor and 
PL ee Sees eee Le 
Mad., 23; L. R.,51.A., 206; Bhusan Biewas, 6 Cale, 717 [1881F 


1 2 
3C. L. R., 265 [1878]. See Gourmoni Dabee v. Jagut OR Sai 
2 Kanai Lall Khan v. Sashi dra Audhikari, 17 Cale., 57 [1889]. 
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A, a person who had purchased the right title and srttabent Suit not 
of the mortgagor, A having died before decree, and the suit oo) 
not being revived against his representatives, it was held į 
that the decree was not binding on the representatives, and 
that a second suit would lie as against them to recover the 


property.’ 
Section 14. The Case of Co-defendants. 


The subject of decrees between co-defendants and their Resin 
ffect f lerable importance. In Chamley v. Petween 
effect is one of considera p y co-defend- _ 
Lord Dunsany? Lord Redesdale observed: ‘‘It seems pee ee 
strange to object to a decree because it is between co-defen- the rule in 
dants, when it is grounded on evidence between plaintiffs oy 
and defendants. It is a jurisdiction long settled and acted 
on, and the constant practice of Courts of Equity.” * And 
Lord Eldon, in the same case, said: ‘‘ Where a case is _ — 
made out between defendants, by evidence arising from 


pleadings and proofs between plaintiffs and defendants, a [1807] 


r 


Court of Equity is entitled to make a decree between the 7 
defendants. Further, my Lords, a Court of Equity is bound i 

to do so. The defendant chargeable has a right to insist Bey E 
that he shall not be liable to be made a defendant in another P as 
suit for the same matter that may then be decided between Eta eae 

















him and his co-defendant. And the co-defendant may insist 
that he shall not be obliged to institute another suit.” * . oa 
In Cottingham v. Earl of Shrewsbury Wigram, V. C., as isp Ee 
states the principle more concisely: ‘‘ If a plaintiff cannot — Ss 
get at his right without trying and deciding a case between. ; = Er 
co-defendants, the court will try and decide that ease, > sE fo SS 
and the co-defendants will be bound. But if the relief gi A a E 
to the plaintiff does not — or involve a decision 
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Role 9(1) and (2)]. tr at 
2 $i ond Lot. oe Pah Š 





Pro formá 
defendant. 
Rule stated 
in India 
[1886]. 

] 

> 

je 

t 

e F 

: 

7 

i 

i a 









Y_OF 
Ke SD 
A 
: >| 
| ñ 
K 
X 
koeri s4 
LIBRARY 


186 PARTIES, PRIVIES AND REPRESENTATIVES. 


[PART II. 


bound as between each other by any proceeding which may 
be necessary only to the decree the plaintiff obtains.” ! 

It should be premised that a person placed om the record 
as co-defendant, who is in no way interested in the result of 
the suit, is not affected by the bar of the judgment, because 
he could not have appealed against it.” 

The embodiment of the rule in Cottingham v. Earl of 
Shrewsbury by West, J., in Ramchandra Narayan v. Narayan 
Mahadev has generally been accepted: ‘‘ There must 
be a conflict of interests amongst the defendants, and a jadg- 
ment defining the real rights and obligations of the defen- 
dants inter se. Without necessity the judgment will not 
be res judicata amongst the defendants, nor will it be res 
judicata amongst them by mere inference from the fact that 
they have collectively been defeated in resisting a claim to a 
share made against them as a group.”* It is apprehended 
that the rule which is to be applied in this country is here 
correctly stated, and it may now be regarded as settled law. 
See Mangniram v. Syed Ali Hossein Khan*; Balambhut v. 
Narayanbhat*: Ramanuja v. Narayana’; Mahammad 
Kuni v. Visvanathaiyar*; Chajju v. Umrao Singh’; Ahmad 
Ali v. Najabhat Khan.” The Judicial Committee in Syed 


ee 


1 Tb., 638; Jessel, M. R.,in Kevan 
v. Crawford, L. R., 6 Ch. D., 29 
[1877] says: ‘‘ What right has a 
Court of Justice to investigate a 
claim by title paramount by one 
co-defendant against another? I 
am not aware of any. The answer 
is if you wish to assert these claims 
you must assert them in a proper 
action .. . . Where a plaintiff 
obtains relief against one or more 
defendants, and there are subor- 


sequent on the relief so 


10 18 AIÑ, 65 [1895]. 


by the plaintiff, the court may, by 
inquiries in Chambers, work out the 
equities between the co-defendants, 
But there is no case produced in 
which any such enquiries were 
directed where the plaintiffs case 
wholly failed.” 

2 Govindasami Solinga Thevan v. 
Go | Sivaji Mohithes, 14 
M. L. J., 281 [1903]. 

3 11 Bom., 216 [1886} 

+ Ib., 220. 

5 31 Calec.. 95: S Ç: W. N- y 
[1903]. 

6 25 Bom., 74 [1900]. 

T 18 Mad., 374 [1893} 

3 26 Mad.. 337 (1902). 

9 22 All., 386 [1900]. 
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Ashgar Reza Khan v. Syed Mahomed Mehdi Hossein Khan 

have recently said that the principle of res judicata has no 

application in a dispute between parties all of whom claim 

under the person in whose favour the decision in the previous 

suit was given.' Other recent cases illustrating the general P 
principle are Gurdeo Singh v. Chandrikah*:; Ghurpekni v. 
Purmeshar 3? ; Kandiyil v. The Zamorin of Calicut *; Pancha- 

nada v. Vaithinatha.* 

The question may also arise whether as between co- Res judicata 
plaintiffs in a former suit the decision operates so as to co-plaintifte. 
prevent them from litigating the same matter again. It is 
conceived that the same principles will apply as in the * 
ease of co-defendants. 

In Ashgar Reza Khan v. Mahomed Mehdi Hossain Khan* 
the Judicial Committee had this question before them. The 
right to the profit rental of a bazar had been decided in the 
plaintiff's favour in a suit between rival zemindars. In the 
subsequent litigation all the parties claimed under the former 
plaintiff, and the matter in litigation was the right to pos 
session of a share in the bazar. Their Lordships held that the 
rule of Res Judicata was not applicable, and decided the case 
on the construction of the conveyances and sale-certificate. 

Tt has been held that a defendant who has refused to join Defendant _ 
as eo-plaintiff is bound by a decision in a suit actively com icin ate 
tested. and in such a case he has the right to appeal if the suit plaintiff. — 





is dismissed.’ The question of res judicata cannot be made a ee 
to depend upon the plaintiff's election to appeal or bg refrain a 
from appealing.” a is oe Set 








Instances in which a deeree has been held to beres judicata Ap 
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In Sheikh Khoorshed Hoosein v. Nubbee Fatima, it was 
held that a decree for partition is in the nature of a joint 
declaration of the rights of all the persons interested in the 
property, and is therefore binding upon co-defendants. The 
same principle is very clearly laid down in Dost Muhammad 
Khan v. Said Begum, where it was held that the defendants 
could not afterwards sue for dower. 

In Shadal Khan v. Aminullah Khan,’ a question of legi- 
timacy had been decided in a former suit in which the parties 
were co-defendants. On that occasion the present plaintiff 
had supported the cause of the then plaintiff as against the 


‘present defendant. It was held that, although the parties 


Title. 


No res judi- 
cata by in 
ference. 


—— ens 


Preemption, 


had in the former suit stood together in the same array, 
they had been in fact opposed to one another, and the ques- 
tion of legitimacy had been finally decided between them. 
A similar case is Bissorup Gossamy v. Gorachand Gossamy.* 
The plaintiff had, as defendant in a former suit, supported 
the then plaintiff, his lessee, against the present defendant. 
It was held that the title to the mouzah was res judicata 
between the parties, upon the authority of Govind Chunder 
Koondoo v. Taruck Chunder Bose.” To the same effect is 


the case of Venkayya v. Narasamma,” the principle of deci- ' 


sion being that where a matter in dispute in a suit has been 
the subject of active controversy between the parties as co- 
defendants in a previous suit, they are precluded from 
re-agitating the same matter. 

The rule, however, is different where the decision in the 
previous suit has been between the plaintiff and the defen- 
dants collectively, and the relief given to the plaintiff has 
not involved the decision of any question between the defen- 
dants inter se. In such a case there can be no res judicata 
hy inference between the defendants. 

In Jumna Singh v. Kamar-un-nissa,’a Full Bench of the 








1 3 Cale. 551 [1877]. 5 3 Cale., 146 [1877]. wea 
«6-11 Mad., 204 [1987]. See Ma- 
8 4 All., 92 [1881]. dhavi v. Kelu, 15 Mad., 264 [1892]. 


2 20 All., 81 (87) [1897]. 


+ 9 Cale., 120 [1882]. 1 3 All., 152 [1880], F. B. 


5 





r > wy gt be ee 
- an y - b m Ke D — = | 
ce . 





arse 
CENTRAL LIBRARY z 


CHAP. VII. | THE CASE OF CO-DEFENDANTS. * 189 
è 


Allahabad Court held that the finding, in a previous suit to . * á 
enforce a right of pre-emption against the vendor and the 
purchaser as defendants, was between the plaintiff and the 
defendant? collectively, and did not preclude the purchaser 

from suing the vendor to establish the sale. The-same court 

held. in Bhagwant Singh v. Tej Kuar,! that the finding in a 
previous suit, in which the parties or those under whom they 
claimed were defendants, to the effect that a certain family Joint or 
was joint, was not a determination of the matter among the ees: 
defendants inter se, and could only be res judicata as against 

the former plaintiff and those claiming under him. 


The case of a pro forma defendant, and that of a defendant Pro formá 
who does not appear, was considered by two Full Benches rr Bier cs 
of the Calcutta High Court. In Brojo Behari Mitter v. Kedar 
Nath one Uma Churn brought a suit 
against the defendant to recover a tank claiming as tenant 
of one Brojo Behari, who was made a pro forma defendant, 
and who supported the plaintiffs case. The suit was dis- 
missed. Brojo Behari then sued the defendant for the same 
matter. The court held that the suit was not barred, observ- 
ing: ‘‘No doubt in the former suit the matter now, in 
issue was also in issue, and was formally determined, but 
that suit was not ‘between the same parties’ as this suit, 
‘ or between the parties under whom the parties in this suit 
claim.’ The plaintiff is the landlord of the plaintiff in the 
former suit, and cannot be barred by the decision of that suit, 
which was between his tenant, a third party, because he was 
joined as defendant with that party. It is sufficient to point 
out that the conduct of the suit was notin his hands.” This 
decision was doubted in Madras? and followed in Allahabad.’ 


——— 


Mozumdar 2 


eee 





| 8 All., 91 [1885], distinguishing 
Shadal Khan v. Aminullah Khan, 
4 All, 92 [1881]. See Bapu v. 
Bhavani, 22 Bom., 245 [1896] where 
a finding as to possession was held 
not to preclude a suit to redeem. 
Shakul Kamud v. Syed Ibrahim, 26 


+ Malhi Kunwar v, Imam-ud-din, 27 All., 59 [1904]. AER | 
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Mad., 372 [1902] (suit for BE o 
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2 12 Calce., 580 [1886]. 

3 See Chandu v. Kunhamed, 14 
Mad., 325 [1891]: Madh ave v. Kelu, 
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In Surender Nath Pal Chowdhry v. Brojo Nath Pal Chow- 
dhħry,! the parties were co-defendants in a previous suit 
brought by another co-sharer to recover rent from the 
present defendants. The present plaintiffs did not appear, 
and it was held that rent was payable as claimed. The 
plaintiffs then sued to recover their share of the rent. The 
court held that the decree in the previous suit did not 
operate as res judicata, and was not admissible as evidence. 
Upon the first ground the court observed: ‘‘ We think it clear 
that no question of res judicata can possibly arise. The test 
is mutuality. If the former suit had been dismissed, could 
it have been said that the now plaintiffs were barred? Apart 
from res judicata, the question whether the decree referred 
to was admissible in evidence is, we think, concluded by the 
two Full Bench cases—Gajju Lal v. Fatteh Lal? and Brojo 
Behari Mitter v. Kedar Nath Mozumdar.® 

But the true principle appears to be indicated in Balam- 
bhat v. Narayanbhat The Calcutta Full Benches do not 
expressly recognise the rule of Ramchandra v. Narayan’ 
which appears to be the same whether the co-defendants 
are necessary or formal. 

The law is very clearly summarised in Balambhat v. Narayan- 
bhat’ as follows: ‘‘ In Brojo Behari Mitter v. Kedar Nath’ 
the distinction is pointed out between formal and necessary 
defendants. In that case the landlord was made a nominal 
defendant in a suit brought against his tenant by another 
tenant of the same landlord who sued for possession. It 
was held that the decision in favour of the tenant plaintiff 
against the other tenant did not operate as res judicata ina 
subsequent suit brought by the landlord against the first 
tenant. The tests by which a nominal and a necessary party 
-may be distinguished are laid down in Ahmad Ali v. Najalhat 
Khan? in which the Allahabad Judges followed the deci- 





1 13 Cale., 352 [1886]. 5 11 Bom., 216 [1886]. 
2 6 Caleg171 [1880]. - = 6 25 Bom., 74 (77, 78) [1900]. 
8-12 Calc., 580 [1886]. . | 1 12 Calc., 580 [1886]. 
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sion in Ramchandra v. Narayan. There must be a conflict 
df interests among the defendants, and the judgment must define 
the real rights and obligations of the defendants inter se.” 
a 
SECTION The Case of Joint Contractors and Joint 
Wrong-doers. 


I5. 


The rule that a judgment obtained against one or more of Res judicata 


several joint contractors or joint wrong-doers operates as a 
bar to a second suit against any of the others has been appiiga 
in this country. This rule was laid down in King v. Hoare! 

by Baron Parke in the Court of Exchequer, and was followed 
in Brinsmead v. Harrison? in the Exchequer Chamber, and 
by the House of Lords in Kendall v. Hamilton,’ and rests 
upon the principle that where there is one cause of action, 
whether against one person or many, that cause of action is 
changed into matter of record by the judgment of a court of 
record by the operation of merger.* The authorities are 
reviewed in Muhammad Askari v. Radhe Ram.° 


in the case 
of joint 
contractors 
and joint 
wrong-doers. 


The rule is first recognised in Nuthoo Lall Chowdhry v. Rule applied 


Shoukee Lall’ where the plaintiffs, after electing to treat a™ 
bond as mortgaging the shares of two of the members of a 
family, and executing a decree against those shares, sued 
the other members of the family on the allegation that the loan 
was taken on their behalf. Couch, C. J., observed: ‘‘ If 
there is a joint contract, not a joint and several but a joint 
contract, and that is all this can be, and a party sues upon 
it and gets ea he cannot pntg a fresh suit against 


OON oe 


1 13M. & W., 494 [1844]. 

2 L. R., 7C. P., 547 [1872]. 

8 L. R., 4 Ap. Ca., 505 [1879]. 
See the case of Hammond v. Schofield, 
L. R., 1 Q. B., 91 (453), where the 
consent of the defendant (one of 
two joint contractors) to the setting 
aside the judgment, was held not 
to enable the plaintiff to sue the 
other joint contractor. See L. Q. R., 
1891, p. 205. - 

4 Where a cheque is given as a 


collateral security, a judgment upon 


it does not sacra the original 
debt. See Wegg v. Prosser, L. R., 

"95, 1 Q. B., 108, affirming L. R., 
*94, 2 Q. B., 101. The co-contract- 
ors ought all to be joined as de- 
fendants, see Robinson v. Geif, 
L. R., 94,2 Q B., 6887 and cases 
there ‘cited. 

6 22 Ail., 307 [1900]. 

6 10 B. S R., 200 [1872], dissent- 


ing from Pomni Boy Roy Chowdhry 


v. Chunder Sekhur Mohapatier, 4 


W. R., 50 [1865]. 
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the persons who were jointly liable but were not included 
in the former suit.” ? 

In a subsequent Calcutta case, Hemendro Coomar Mul- 
lick v. Rajendro Lall Moonshee? the rule was stated to be 
one of principle and not merely of procedure, and Section 
43 of the Contract Act was held not to create a joint and a 


several liability in each case, but merely to allow the promisee 


to sue one or more of the promisors in one suit, thereby 
preventing the defendant from objecting that his co-contrac- 
tors ought to have been sued with him. ‘‘ There is,” said 
Garth, C. J.. “‘ but one cause of action for the injured party 
in the case of either a joint contract or a joint tort ; and that 
cause of action is exhausted and satisfied by a judgment 
being obtained by the plaintiff against all or any of the joint 
contractors or joint wrong-doers whom he chooses to sue.” 

It is pointed out in the case last cited, that the rule may 
operate to bar a creditor from pursuing his remedy against 
a debtor who is out of the jurisdiction.® 

The above cases were distinguished in Dhunput Singh v. 
Sham Soonder Mitter,* where the plaintiff, after suing some 
of his co-sharers in a putni for arrears of rent, discovered that 
they had sold their shares to the defendant. He applied 
unsuccessfully to have the defendant made a party to that 
suit, and subsequently sued him to recover arrears in pro- 
portion to his purchase, the former decree remaining un- 
satisfied meanwhile. The court held that the relation be- 
tween the defendant and his vendors gave rise to a separate 
liability, and that a decree against one of several joint and 
several promisors, without satisfaction, would not bar a suit. 
In Lawless v. Calcutta Landing and Shipping Co.® a deci- 
sion in a suit against a banian was held not res judicata 


-àn a suit for the same money against a manager, the liability 


not being joint but being based on distinct contracts. 
The doctrine has been applied and distinguished in Madras. 





1 10 B. L. R., 204. . 3 See 19 and 20 Vict., e. 97,8. Ll. 


2 3 Cale., 353 [1878]. + 5 Calo., 291 [1879]... S auue 
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In Gurusami Chetti v. Samurta Chinna Mannar Chetti,’ the 
plaintiffs obtained a decree for a money debt against one 
Virargava, who with his infant sons constituted a joint 
trading fafnily. Execution having issued against a certain 
property, the mother of the sons intervened, and the attach- 
ment was raised. In a suit against the sons to obtain a 
declaration that the house was liable to attachment, it was 
held that the scope of the decree could not be extended so as 
to make the other co-parceners liable, the cause of action 
being one and indivisible, and the plaintiffs having exhausted 
their remedy. In Chockalinga Mudali v. Subbaraya Mudali,? 
æ creditor obtained a decree against a member of an undivid- 
ed family in respect of certain property hypothecated by 
him, and attached the property; but on the other co-par- 
ceners intervening, their shares were released. The creditor 
then sued to have it declared that the shares released were 
liable to attachment, and proved that the debt had been 
incurred for purposes binding on the family. It was held 
that the co-parceners not being parties to the former suit 
their shares could not be affected by the decree. 


And in Bombay the rule has also been recognised. In Bombay. 


Lukmidas Khimji v. Purshotam Haridas, a decision upon 
Section 43 of the Contract Act, it was held that a plaintiff 
suing a firm may proceed against some of the partners, 
allowing his remedy against the others to be barred. The 
rule was also referred to in Bhukandas v. Lallubhai,* where 
the covenant for repayment was joint and several, and no 
decision was come to on the merits in the former suit. Its 
application was avoided in Laksmishankar vw. Vishnuram ® 
on the ground that the first suit was in the Baroda Court 
which had no jurisdiction. and its judgment was therefore 
no bar under Section 14 of the Civil psa a Soe 
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I 5 Mad., 37 (1881). T. R., 186 [1799] (the case of joint 
2 5 Mad., 133 [1882]. See Siva tort feaicrs) should be followed in 
Panda v. Jujusti, 25 Mad.,7599 India. 
[1901] where itis doubted whether 86 Bom., 700 [1882]. 
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~ the rule in Merryweather v. Nizon, 8 + 17 Bom., 562 [1892]. 
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In Motilla v. Ghellabhai ! it was suggested by Farran, C. J., 
that Section 43 of the Contract Act ‘‘ as far as the liability 
under a contract is concerned, appears to make all joint 
contracts joint and several.” A Division Berch of the 
Allahabad Court, in Muhammad Askari v. Radhe Ram 
Singh,* adopted this view and held that the effect of Section 
43 being to exclude the right of a joint contractor to be sued 
along with his co-contractors, the rule laid down in King v. 
Hoare and Kendall v. Hamilion is no longer applicable to 
eases arising in India (at all events in the mofussil) since 
the passing of the Act ; and that a judgment, obtained against 
some only of the saint contractors and remaining unsatis- 
fied, is no bar to a second suit on the contract against the 
other joint contractors. 

‘¢ The effect of Section 43,” observed Strachey, ©. J., 
‘tis clearly recognised by several decisions; what they do 
not recognise is that it cuts away the foundation of the 
English doctrine, and makes it inapplicable to India. The 
explanation of this is, I think, that the cases all follow 
Hemendro Coomar Mullick v. Rajendro Lall Moonshee,? which 
was decided before the House of Lords, in Kendall v. Hamilton, 
shewed more distinctly than King v. Hoare that the right 
of joinder is the real foundation of the English rule.’* 

And, conversely, it has been held that a judgment recovered 
by one of several joint debtors cannot be pleaded as a defence 
to a subsequent action against the other joint debtors in 
respect of the same cause, unless the plea shows that the 
judgment was recovered on a ground which operated as a 
discharge of all.® 

The judgments in Muhammad Askari v. Radhe Ram 
Singh® contain a review of the subject and its underlying 
»rinciples, and it appears difficult to resist the conclusion 
arrived at by the learned Allahabad Judges. 





1 17 Bom., 6 (11) [1892]. + 22 All., at p. 315. 
2 22 AN., 307 [1900]. 5 Phillips v. Ward, 2H. & C., a7 
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In Dick v. Dhunji' Crowe, J., refused to apply the rule ~ 
in King v. Hoare to the case when both joint debtors were 
originally made defendants to, and had entered appearance 
in, the same action, and judgment by consent had been 
obtained against one of them in that action, pointing out 
that the particular case was met by Section 153 of the Civil 
Procedure Code. i 

The position of joint contractors or joint tort feasors inter 
se is of course determined by different considerations. 


The section of the Contract Act would have no applica- The case of 
tion to the case of a suit against one of several joint wrong- Poig da 
doers, and the position of a plaintiff who desires to sue the 
others was not considered in the Allahabad case. 

In Siva Panda y. Jujusti Panda* a Division Bench of the Suit for con- 
Madras Court held that as between two joint debtors it is button: 


defence not 
open to the party from whom contribution is sought, with- impugning 


out impugning the propriety of the former judgment, to plead cate ne 
and establish that the plaintiff is solely liable, or that he 
(the defendant) is not equally liable, or that plaintiff and 
defendant are joint tort feasors in the sense in which, on public 
grounds, the right to claim contribution is negatived. 

The learned Judges observed: ‘‘ No plea having been Me i 
raised against the maintainability of the suit on the ground weather v 


that the plaintiff and defendant were joint tort feasors, it 


is unnecessary to consider how far the rule in Merryweather ee 















v. Nixon, which Lord Herschell in Palmer v. W. & P. Ship- Bass 


ping Co.* felt bound to say did not appear to him ‘to be 
founded on any principle of justice, equity or even of public 
poliey, which justifies its extension to the jurisprudence of os 
other countries ’ should be followed in India, or to consider wae 
the extent to which it has been limited in England.” ce 

Another Bench in Shukul Kamud Alim Sahib v. Syed 
Ebrahim Sahib’ took the same view as to ee a 
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Nixon, and observed that even the English doctrine is res- 
tricted to cases where it must be presumed that the party 
knew he was committing an unlawful act or the act is of 
an obviously illegal character. 

The rights inter se of joint contractors or joint wrong- 
doers against whom a decree has been obtained are obviously 
to be considered with reference to the principles applying 
to the case of co-defendants. 


SECTION 16. Public and Private Rights claimed in common. 


Explanation VI to Section 11 provides that where persons 
litigate bond fide in respect of a public right or of a private 
right claimed in common for themselves and others, all 
persons interested in such right shall, for the purposes of 
the section, be deemed to claim under the persons so liti- 
gating. The inclusion of public rights is said to give due 
effect to suits relating to public nuisances.' The explan- 
ation has always given rise to discussion, and is likely to 
need a good deal of construction as amended. 

It was held in Calcutta that the old explanation applied 
only to cases where several different persons claim an ease- 
ment or other right by one common title, as for instance, 
where the inhabitants of a village claim by custom a right 
of pasturage over the same tract of land, or to take water 
from the same spring or well.? In the case now cited Gopal 
Chunder sued Koylas Chunder to establish his right to build 
a wall across a drain, and, the latter haying set up his pres- 





which may exist independently of 
its provisions.” a 

2 Kallishunker Doss v. Gopal 
Chunder Dutt, 6 Calc., 49 [1880], 


I Act V of 1908, § 91 (a new 
section). (1) ‘‘ Inthe case ofa public 
nuisance the Advocate-General, or 
two or more persons having obtain- 


spd the consent in writing of the 
Advocate-General, may institute a 
suit, though no special damage has 
been caused, for a declaration and 
injunction or for such other relief as 
may be appropriate to the circum- 
stances of the case. (2) Nothing in 
this section shall be deemed to limit 
or otherwise affect any right of suit 


~ 


citing Arlett v. Ellis, 7 B. & C; 
[1827]; Blewett v. Tregonning, 3 
A. & E., 554 [1835]. Itis doubtful 
if the explanation applies to cas 


like Archakam v. Udayagiry, 4 Mad., ; 
H. C., 349 [1869] (right to receive © 
honours. as priest of @ temple) ; 
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oriptivė right to use the drain; it was held that no such pres- 

cñptive right existed. One Kalishunker then sued Gopal 

Chunder, claiming to use the same easement, and the latter 

pleaded tleat the previous judgment operated as res judicata, 

and that Kalishunker was claiming under Koylas Chunder 

within the meaning of the explanation, and the lower courts 

so held upon the ground that the right claimed by Koylas 

in the former suit was a private right which he claimed in 

common for himself and others. Garth, C. J., and Mitter, 

J.. however, held that the claim of each owner was essen- 

tially a separate claim in respect of his own premises. 3 
In Hazir Gazi v. Sonamonee Dassee,' it was said that the Scope and 

explanation would not have the effect of making a judgment, epee a 

obtained against one co-sharer in certain property, con- planation. 

clusive against another co-sharer where the suit did not 


purport to have been litigated bond fide in respect of a right pe 


claimed in common by both. And in Vasudeva v. Nara- 
yana? the opinion was expressed that the explanation does 
not refer to the case of a defendant at all, but only to the 
case of a plaintiff. But the explanation was and is framed 
in the widest possible terms. i s 

[It seems also to have been assumed in some of the Madras Madras. 
cases that the explanation applied to suits for land.* In & 
Madhavan v. Keshavan,® a decree, in a suit brought by one 
of five trustees of a certain devasam to recover trust property. 


ta 


where the person who was actually 
the party defendant was jointly in- 


‘fees for hereditary services). In 
Kalikanta Surma v. Gouri Prosad 


Burma, 17 Calc., 906 [1890) (a snit 
to establish a right to the regular 
offerings made in a temple), it was 
held that all the parties interested 
should be before the court. 

I 6 Cale., 31 [1880]. 

2 6 Mad., 121 (126) [1882]. 
= 3 “ Explanation V of Section 13 
of the Civil Procedure Code has 
been sometimes regarded as authoris- 
ing a departare from the usual 
procedure, and as making a decree 
binding on a person not a party, 

s b -= 


terested with him in the subject- 
matter of the suit and defended the 
suit bond fide ; but Hazir Gazee v. 
Sonamonee Dassee is an authority 
the other way, and the explanation 
does not seem to me to refer to bogd 
fide defences but bond fide claims,” 
per Innes, J., at pp. 126, 127. 

+ See Latchanna v. Saravayya, 
18 Mad., 164 [1894], and cases next 
cited. 

5 11 Mad., 191 [1887]; Vasudeva 
v. Narayana, 6 Mad., 121 [1882]. — 
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was held to be a bar to a second suit brought for the same 
purpose by another trustee who was not a party to the first 
suit on the ground that he must be deemed to claim under 
che plaintiff in the first suit. It was, however, pôinted out 
in Varanakot Narayanan v. Varanakot Narayanan,! that 
whereas Section 30 of the Code may embrace claims of a 
public nature, Explanation 5 is confined to private rights; 
but in that case (a suit for land) it was held that the mem- 
bers of a Malabar tarwad claim under a ķkarnavan, suing as 
such, within the meaning of the explanation.’ 

In Ram Narain v. Bisheshur Prasad,’ a “decree obtained 
against two members of a joint Hindu family for trespass 
to a wall, the plaintiffs right thereto being declared, was 
held not to bind a third member, since the defendants did 
not claim any right in common for themselves and others, 
within the meaning of the explanation. ‘*I think,” said 
Edge. ©. J., ‘‘ that we should be careful in applying Explan- 
ation V of Section 13 of the Code of Civil Procedure, and 
that the explanation should not be applied to any case which 
does not come within the very wording of that explanation.” 

If the operation of the explanation be restricted to rights 
of fishery, pasturage and the like, as held in Calcutta, the 
rule that all persons materially interested in the subject- 
matter of the suit are to be made parties, would seem to have 
been dispensed with,* and the explanation stands clear of 
the provision in Section 30 of the Code which requires the 
permission of the court to be obtained when one or more» 
persons, out of a numerous class who are in the same interest, 
seek to sue or defend on behalf of all the persons interested. 
Upon this construction, it is obvious that it would be imprac- 
ticable or at least very inconvenient, to give notice to all 
the persons interested in such a private right. j 
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1 2 Mad., 328 [1880]. tion 4. § 30 is represented by 
2 It is now settled that every Order I, Rule 8. i 

member of a tarwad is entitled | % 10 All., 411 [1888]. ay 

to be made a party or to have notice 4 See Cockburn v. Thompson, 16 

in suits by or against the karnavan. Ves., 321 [1809]. _ ~ i ae? 
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In Thanakoti v. Muniappa' it was broadly stated that the 
explanation is to be read with the provisions of Section 30, 
and the principles to be found in that section. Five razyats 
sued to obtain a declaration that they were entitled to the ~ 
exclusive use of the water in a certain channel by day. One 
of the plaintiffs, A, had unsuccessfully sued two of the defen- 
dants and others for damages for the loss of his crops conse- 
quent upon the diversion of the same channel, alleging that he 
and other raiyats of his village were entitled to the water i 
in the day, the defendants being entitled to the user at 
night. The court held that, if Section 30 had been followed, 
the defence of res judicata might have succeeded against 


„the plaintiffs as well as against A. There is, however, autho- 


rity in Madras to the effect that Explanation V is not limited 
to the case of a suit in which the provisions of Section 30 
were complied with.? 

[f the provisions of Section 30 are to be read as incorporated E 
with Section 11, so as to make the leave of the court 
necessary in the case now under consideration, it is difficult 
to see why the explanation should have been enacted. If 
the aid of Section 30 [Order I, Rule 8 (1)] can be dispensed with, SG 
it follows that all the inhabitants of a village may be bound p 
by a judgment obtained at the instance of a few persons gen 
negativing the existence of rights of way, irrigation rights, 
and so forth, or negativing their right to have a nuisance Sa 















In Somasundara v. Kulandaivelu® a Madras Full Bench Parties hig 
construed the old explanation as meaning that such a right per ty 
can only be claimed in common as between parties who relief soug ght. $ 4 


such an interest in the relief claimed that uiy could join 


en ee --— eee eee 


1 8 Mad., 496 [1885]. See Mun- Varanakot Narayanan, 2 Mad., Was pas 
mohun Singh v. aaria cater [1880]; Sri Devi v. Kelu aee. l0 e st 


W.R., 1 167 ; Blakemore v. The Mad. 79 (82) [1886]. DES T , "ee Eo 

Canepa 7 Canal Co., 2 e 2 28 Mad., 457; 14 M. L. Ie 404 a Fens 

M. & R., 133 [1835]. _ = ese i, |i ee me ES 
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as co-plaintiffs under Section 26 of the Code of 1882.' ** It 
niust appear that the relief sought by him is beneficial to 
those whom he undertakes to represent, and all the persons 
intended to be represented must necessarily be ‘interested 
in obtaining the relief sought.” Otherwise the suit cannot 
be maintained. 

The question which arose was whether a plea of adoption 
decided adversely to the first defendant in a suit in which 
three co-sharers recovered their shares as against him (the 
other co-sharer having refused to join as a plaintiff), could 
be held to bar the defence of adoption in a second suit brought 
by the mortgagee and auction-purchaser from that co-sharer. 
The Full Bench, overruling Chandu v. Kunhamed* and 
Latchanna v. Saravayya,® and following Gopalayyan v. Raghu- 
paliyan,* Nabin Chandra v. Muktasundari,’ Surender Nath v. 
Brojo Nath and distinguishing Madhavan v. Keshavan,' 
replied in the negative, the ratio decidendi being that the 
plaintiffs in the previous suit recovered their shares alone. 

Whether Explanation V of the Code of 1882 applied to the 
case of sons of the heirs of a mortgagee suing upon the mort- 
gage without joining the remaining heir, appears to be doubt- 
ful: see Mahabala v. Kunhanna* upon the question as to 
whether a mortgage was or was not benami. 

This is one of the most obscure and confusing provisions 
of the new Code. The ordinary plaintiff must show (Order 


VII, Rule 4) how he sues in a representative capacity. and . 


where numerous persons are concerned [Order I, Rule 8 (1)] 
notice must be given to them and the court’s permission 
obtained. Unless these provisions are regarded as incor- 
porated with the explanation, injustice may very likely 
ensue. And what are ‘‘ private rights”? And does 


S 


1 The principle is extracted from 7 11 Mad., 191 [1887]. 


Daniell’s Ch. Pr., Ed. 7, p. 197. 321 Mad., 373,at p. 383, referring 
2 14 Mad., 324 [1891]. to Nabin Chandra v. Muktasundari, 
3 18 Mad., 164 [1894]. 7 B. L. R., App. 38 [1871], and ~ 
4 3 Mad. H. C. R., 217 [1866]. Chandu v. Kunhamed, 14 Mad., 324 
5 7B. L. R., App. 38 [1871]. - M89 -a 


6 13 Calc., 352 [1886]. 
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the expression ‘‘ public rights” only refer to cases of 
“t nuisance’ 2 The writer is of opinion that, in every case, 
the provisions of the Orders above referred to should be 
read with? the explanation. 


wy ke Wee 





CHAPTER VIII. 


COMPETENT COURTS AND SPECIAL TRIBUNALS. 


Page 


Page 

l. Particular or Exclusive, does the Rule become, 

or General Jurisdiction.. 202 and cease to be, effective è 218 
2. The New Code DS ree i 8. Special Tribunals : gas 
3. The Rule in England 5 ie. I 9. Revenue Courts, oe 994 
4. Musst. Edun v. Musst. 10. Bombay Si a RO 

Bechun [1867] .. -- 207 11, Madras Be ae be 
5. The Law of the Privy 12. Allahabad 228 

n Council .. zis i 13. Agent’s Courts, Co £ 

6. Appealability is not the S SE Talukdars . eae 230 

Test A ETE] d A c aT 
7. At what Point of Time a ee ourts . de 


SECTION l. Particular or Exclusive, or General Jurisdic- 
tion. 


Many of the difficulties which have arisen in connection 
with this branch of the subject are solved by bearing in mind 
the distinction between exclusive and general jurisdiction. 

Special Where a whole machinery is created by a special act by 
tribunals. which a particular question is to be determined by a parti- 
cular tribunal, the decision is final.! Thus in Wakefield Corpora- 
tion v. Cooke, the decision of Magistrates that a street 
| is a public highway was said by the House of Lords to be 
B a judgment in rem and conclusive as to the status of the 
street ; and the question whether it was repairable by the in- 
habitants at large was said to be res judicata in any future 

proceedings under the Act. 
Jurisdiction The question whether the judgment of a special tribunal 
« of, a operates to bar the trial of the same matter in the ordinary 





he 
a m the Civil Courts of the country must depend, so far as the juri- 
enactment. diction of the former is concerned, upon whether the rights 
involved are exclusively triable in the special court. Unless 
1 Per Lord Halsbury, L. C., 1904, A. C., p. 35. ess sag 
P 2 1904, A. C. 31, affiening the decision of the Court of Appeal, 1903, ee 
ie LK. B., 417. mm ee 
- ek r 
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the legislature has so expressly provided, the special tribunal 5 

is "incompetent to bind the parties before it as to anything 

except the precise matter upon which it has jurisdiction. 
The dedision of a court of special statutory jurisdiction, Jarisdichion 


the 
upon a question which is beyond that jurisdiction, cannot bourt a 


be pleaded as an estoppel. This leading principle was re- conda 
cently given effect to by the Privy Council in Toronto Rail- to its a deci- 
way v. Toronto Cor poration. L JEE E 


There a decision, by a Court of Revision, that electric cars 
were real estate and, therefore, assessable, was held not to 
be res judicata, because the jurisdiction of the court was 
confined by statute to the amount of the assessment, and k 
did not extend to validate an assessment unauthorised by 
the statute. The decision was not, therefore, the decision 
of a court coupen to decide the questior in issue in the 
later action.” i 

Revenue Courts, Courts of Small Causes, and the Court AE 
of the Land Acquisition Judge, are instances of such special 3 
tribunals out of the ordinary course appointed by act of the 
legislature. ee 

Apart from any exceptional jurisdiction which may be Themain 
_ expressly conferred upon such tribunals, the main rule of Behe the sa 
the Code holds good in every case, namely, that a decree in applies. č 
a previous suit cannot be pleaded as res judicata in a subse- _ 
quent suit, unless the judge by whom it was made had juris- 
diction to try and decide the matter conclusively. ~ — 

The previous history of the section shows that the ten- 
dency of the Indian Courts at various times has “been to — | 
break away from the rule of competency of the Code which — 
is an exhaustive rule. Aiming at finality in litigation, judges _ emer 
were inclined to hold that courts of inferior jurisdiction were a = 5 
competent to decide finally questions of title. This viw a ee 
was finally rata by the Judicial Commuitted in Misr a 
Raghobardial’s case? With a similar object, the court of the BE z 
United Provinces has sometimes been inclined to att ate 
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to Revenue Courts amplified powers to which they could 
not lay claim except under the warrant of express legisla- 
tive enactment. 


SECTION 2. The New Code. 


The amended Code of 1908 introduces a new Explanation 
II that, for the purposes of the section, the competence of a 
court shall be determined irrespective of any provisions as 
to a right of appeal from the decision of such court. In 
the main provision of Section 11 the words ‘‘ of jurisdic- 
tion,” which occurred immediately before the word ‘* com- 
petent,’ were omitted in the special committee stage ; 
and the same words were struck out from the explanation. 
At first sight these changes might appear to be of import- 
ance, but the explanation was only intended to affirm the 
view that the competence of the jurisdiction of a court 
does not depend on the right of appeal from its decision, 
and applies to a comparatively narrow class of cases of which 
Bholabhai v. Adesang' was an instance, where it might be 
said that the matter was cognisable either by a Court of 
Small Causes or by the ordinary tribunals. It is obvious 
that a suit once heard and determined by a special tribunal © 
ought not to be entertained elsewhere, but the question 


- must always be whether the case came within the jurisdic- 


tion conferred by statute. Appealability, however, is not 
now the test; and it is submitted that it never was the real 
test. The word ‘‘jurisdiction’’ appears to have been 
struck out to make this clearer, so that a higher jurisdic- 
tion may not override a lower jurisdiction when that juris- 
diction is competent to try conclusively. If that was not 
the purpose, the writer is unable to divine what was the 
purpose. Its disappearance cannot possibly affect the 
scheme of the connected sections headed ‘‘ Jurisdiction of 
the Courts and Res Judicata” which is founded upon the 
jurisdiction to try suits (Section 9), “‘ Jurisdiction” is 
recognised in Section 10 (the case of pending suits), in the — 
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1 9 Bom., 75 [1884]. 
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case of foreign judgments (Section 13), and in the case of 

splitting causes (Order II, Rule 2), and has always been the 

first thing to consider in respect of the different grades or 

classes of courts (see Act XII of 1887, Section 18, for example). a 

The vanished ‘‘ jurisdiction’ cannot, therefore, be held to ? 

affect in any way the rule of res judicata so well settled in , 

India, which means that the courts must be able to try with 

conclusive effect. A Munsiff cannot try a question of title 

so as to affect an estate beyond the competence of his juris- , 

diction. His incompetence arises not in connection with 

any question of ‘‘ appealability,” but because the estate 

is of a value beyond the extent of his jurisdiction (one or 

two thousand rupees as the case may be). A Court of Small 

Causes is of an exclusive jurisdiction, and no appeal exists. 

[t will be a matter of regret if the amendment requires judi- ” 

cial exposition or unsettles what is very clear law. | 
The rule established by the Privy Council, and since acted Rule as to s 

upon in this country,’ requires courts to be of concurrent courts peal Sh ‘| 

jurisdiction as regards the pecuniary limit and subject- 

matter of the suit, and able to try the suit with conclusive 

effect, before the decision of one court can work an estoppel | 


t 


as to matter coming before another Court. The rule is of a —— | 
special nature, and has been framed for special reasons w Ne 
connected with the constitution of the Indian Courts. + ; c= 














SECTION 3. The Rule in England. 


But, in England, where different grades or classes of courts, Rule inE 
such as we have here, are unknown, the question has rarely ria 
te because there can be no overlapping of jurisdic- — 

ion, and the position of the various tribunals is well defined. oo “i 
i may be, worth while to cite the cases. In pie hd in a E = 








I See Babhabat v. Narharbat, cmt a a [1902] P. C: =e 
13 Bom., 224 [1888]; mr gnc Misir 9 cee 
Chata, 12 Mad., 223 [1889] ; Cale.. 439, 9I. A., 197 [1882]; Rom -o 
iv. Vithilinga 7 PASIN 
15 Mad., 111 [1891]; Shibo Rant v. 3 2a ig 
Baban Rant, 35 Cale., 353 (19087, .. {1900}; a ee h 415 A 
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special case reserved upon an indictment,' a sentence of 
expulsion made by the Master and one Fellow of Queen’s 
College, Cambridge, confirmed by the Master and a majority 
of the Fellows, was held by Lord Mansfield conciusive in a 


prosecution for assaulting a fellow-commoner by turning 


him out of the garden. The sentence was held to be of the 
nature of the sentence of an Ecclesiastical or Admiralty 
Court fixed and conclusive untii reversed (in this instance) 
upon appeal to the Visitor of the College. In a case decided 
in 1831,? the cause related to the rights of the County of the 
City of Chester as between that city and the county pala- 
tine of Chester. Tenterden, ©. J., held that a document, 
purporting to be a decree made by some members of the 
Court of Exchequer associated with others who were not 
members, could not be received in evidence, the proceed- 
ing being one before persons not forming any court known 
to the laws of the country as having competent authority. 
In Flitters v. Allfrey,’ the judgment of a County Court pro- 
nouncing a tenancy to be a yearly, not a weekly, tenancy, 
was held by the Court of Common Pleas, on proof that the 
matter tried was the same, to be a conclusive estoppel, 
although the plaintiff was shewn to have obtained a verdict 
by means of perjury ; and it appears to be well settled that 
the judgment of a County Court in England is conclusive 
evidence between the same parties upon the same matter 
directly in question in another court.* 

The case of Joint Committee of River Gribble v. Croston 
Urban District Council® really proceeds upon the ground 
that by a particular Act jurisdiction is given to the County 
Court to restrain the further commission of an offence and 
to impose penalties. So where the defendant had consented 





———— 


1 Rex v. Grundon, L Cowp., 315 Johnson, 15 C. B. (N. 8) 145 [1854], 


[1775]. and see the arguments, and the 
2 Rogers v. Wood, 2 B & Ad., 245 judgments of. Pollock, C. B., and 
[1831]. Lopes, J., in Brunsden v. ‘Fie 
8 L: R., 10 C. P., 29 [1874]. phrey, L. R., 11 @ B. D., 712; 


é To.. See Routledge’ ~v. Hislop, L. R., 14 Q. B. D., 141 [1884]. 
2 E. & E., 549 [1860]; Buckland v." 6 1897, 1 Q. B., 251. 
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to the County Court’s order he was estopped, from dis- 
puting that he had committed the offence, or from question- ` $ 
ing the court’s jurisdiction by another suit in the same County | 
Court. Avil these cases go upon the ground of jurisdiction. 
If none exists, or if it is exceeded, the decree is a nullity. 

It is of much more importance in this country than in Special 
England that, in order to make a judgment between parties geen 
in one court conclusive between the same parties upon the tulein India. 
samé point in another court, both courts should be of con- 
current jurisdiction; otherwise the decision of a court lim- 
ited to try suits of small value might be conclusive in another a 
court for an entirely different purpose, and for a very large 
amount. As remarked by Sir Barnes Peacock in Mussa- 
mut Edun v. Mussamut Bechun': “A bond of a very = 
large amount might be set up as an answer, in a suit in the r 
Munsif’s Court or in a Court of Small Causes for a very small 
amount ; but it could never be held that a decision in those 
courts as to the validity or invalidity of the bond as a defence 
to the suit would be conclusive upon the Judge in a suit 
brought upon the bond, and upon the High Court, in a regu- 
lar appeal from a decree in that suit.” > 


~~~ 





Section. 4. Mussumut Edun v. Mussumut Bechun [1867]. Bora 












This case records a most instructive passage in our law, N —— 
and Mr. Justice White’s views in 1880 are referred to still. ~ i kec 
The law would have been settled in 1875, but for an over- Dora 
sight in Krishna Behary Roy’s case. In the princip P cal u = 


the defendant had sued the plaintiff in the Collector’s Court k. = = 
under Act X of 1859 for rent upon an agreement for a lease, Rent s ¥ ai 
and the plaintiff set up in defence a bond by eat a ae TAE 
authorising him to deduct a portion of the rent, and apply Ge — 
it in reducing the amount due by the defendant on the bongl. <a aa 

The bond having been found genuine, the plaintiff insti- — y, ene 3 
tuted the present suit to recover certain monies which | = z 
alleged to be due thereunder. The question was = ine 

= defendant could be allowed mare 


18 W. R., 175 w 
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genuine after the finding in the previous suit. The first 
suit was one which a Collector alone had jurisdiction to try,! 
and from his decision a special appeal lay to the High Court ; 
the second suit was one in which a regular appeai lay from 
the decision of a Judge or a principal Sudder Ameen to the 
High Court. Campbell and Phear, JJ., having differed 
in opinion, the Chief Justice supported the opinion of the 
latter, holding that the validity of the bond was not res 
judicata between the parties, as the two courts were not of 
concurrent jurisdiction. 

Sir Barnes Peacock observed: *‘ An estoppel shuts out 
enquiry into the truth, and it is, therefore, very necessary to 
see whether such an estoppel was caused by the decision of 
the Collector.” After citing the principles laid down by 
Lord Walsingham in the Duchess of Kingston’s case as to 
the conclusiveness of judgments of courts of concurrent and 
exclusive jurisdiction, the Chief Justice pointed out that 
the Collector’s court was neither a court of exclusive juris- 
diction, nor of concurrent jurisdiction with the Zillah Court, 
as to the validity of the bond; and that as regards the bond 
(except so far as it might form an answer to a claim for 
rent) the Collector’s Court had no jurisdiction at all. The 
rule is then stated in these terms: ‘* Concurrency of juris- 
diction is a necessary part of the rule which creates an estoppel 
in such a case. J do not know precisely how it is that the 
doctrine of estoppel has been engrafted in the rules of law appli- 
cable to the Mofussil Courts. It seems to have been taken 
from the English Law, without also taking the rule, that 
estoppels must be pleaded—a rule which is not applicable 
to the courts in this country.? It is quite clear that, in 
order to make the decision of one court final and conclusive in 
e~other court, it must be a decision of a court which would 
have had jurisdiction over the matter in the subsequent suit 
¿in which the first decision is given in evidence as conclusive.” 


1 Act X of 1859, S. 23. F 
2 See, however, the definition of asa in Sayad Mahammad v. 
Fatteh Muhammad, 22 Calc., 324 [1894]. 
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2 
The Chief Justice then said that, if it were necessary to deter- 
mine that the matter came collaterally or incidentally before 
the Collector, he would have so held, and relied upon the 
judgment °of Knight Bruce, V. C., in Barrs v. Jackson,’ 
which was reversed upon grounds in no way questioning 
the Vice-Chancellor’s statement of the rule of res judicata. 

The decision in Mussamut Edun v. Mussamut Bechun,® 
pronounced at a time when estoppels were still regarded 
with some disfavour in this country, was not for some years 
always acted upon, but the rule has since been fully affirmed 
by the Judicial Committee. 

In 1873 the question came before a Full Bench at Calcutta Chunder 
in Chunder Coomar Mundul v. Nunee Khanum.* There Seca eX 
a raiyat obtained a decree in the Court of the Deputy Collec- an 


tor under Act X of 1859, to the effect that he was holding [1873}. 


under a genuine maurasi pottah and had been illegally ejected 36t, 5 f 


by the landlord. The decree having been upheld on appeal Genuineness 


to the Judge and on special appeal to the High Court, the of poraa 


landlord sued the raiyat’s heirs in the Court of the Munsif 
to recover possession on the ground that the pottah was 
spurious. The heirs set up the decision in the former suit, 
relying upon the rule of Res Judicata in the Code of 1859. 
The Division Bench, being of opinion upon the previous 


Itty & ©, s86 [S427 I Phil, 
582 [1845]. 

2 8 W. R., 178 (1867). 

3 The rule was acted upon in 
Haradhun Dey v. Golam Hossein, 8 
W. R.. 487 [1867]; Tekaitnee Goura 
Coomaree v. Bengal Coal Co.. 13 W.R., 
129: 9 W. R. (P. C.), 252 {1870}; 
and the following decisions as to 
Small Cause Courts : Chunder Narain 
Mojoomdar v. Prithanund Asrum, 
12 W. R., 290 [1867]; Sunkur Lall 
Pattuck v. Mussamut Ram Kalee, 
18 W. R., 104 [1872] : Pohol Mullick 
v. Pukeer Chunder Putnaik, 22 W. R., 
349 [1874]: Inayat Khan v. Rahmat 
Bibi. 2 Al.. 97 [1879]; Khundu v. 
Tatia, 8 Bom., H. C., (A. C.). 23 


14 
> 
> ` 


[1871] (a suit to recover the price of 
the skin and flesh of an ox); 
Manappa Mudali v. McCarthy, 3 
Mad., 192 [1881]: Pathuma ~v. 
Salimamma, 8 Mad., 83 [1884] (Mun- 
sif’s Court), The rule was dis- 
regarded in Huro Lall Saha v. Sree 
Tirthanund Thakoor, 11 B. L. R.. 
437 (n) [1870]; Nund Kishore Singh 
v. Huree Pershad Mundul, 13 W. R., 
65 [1870]; Bemola Soondury 

dhrain v. Punchanun Chowdhry, 3 
Calce., 705 [1878]; Toponidhee Dhirj 


Gir Gossain v. Sreeputty Sahanee, 5 


Cale., 832 [1880]. See also Anwar 
Ali v. Nur-al-Huqg, 4 A. L. J., 517; 
1907 A.W. N., 218. 


+ 11 B. L. R., 434 [1873]. EG 
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authorities ' that the matter was not free from doubt, re- 
ferred the case to a Full Bench. The learned Judges of the 
Full Bench, though not upon precisely the same grounds, 
held that the Collectors decision was not conclusive.” 

The question came before the Judicial Committee in the 
ease of Krishna Behari Roy v. Brojeswari Chowdhranee,® 
which decision appears to leave out of sight the question of 
concurrent jurisdiction. There the appellant had inter- 
vened in a suit which the respondent brought in a court of 
inferior jurisdiction to set aside certain putni leases granted 
hy his adoptive mother. The appellant contended that he 
was the heir, and that the respondent had no title as adopt- 
ed son. An issue was tried and found in favour of the 
adoption, and it was held that a subsequent suit to set aside 
the adoption was barred by the previous finding. The 
Judicial Committee observe: ‘‘ By the general law where 


a material issue has been tried and determined between the 


same parties in a proper suit and in a competent court, as to 
the status of one of them in relation to the other, it cannot, 
in their opinion, be again tried in another suit between them.” 

This decision was expressly followed by the Calcutta High 
Court in Run Bahadur Singh v. Lucho Koer,* where it is 
pointed out that the two courts in Krishna Behari Roy v. 
Brojeswari Chowdhranee®’ were not of concurrent jurisdic- 
tion, and in Toponidhee Dhirj Gir Gossain v. Sreeputty 
Sahanee,’ where the decision of a Munsif upon a question 
of heirship was held to be res judicata in a suit brought in 
the court of a Subordinate Judge to recover property worth 
a lakh of rupees. 





— — e e 


1 See in addition to the cases cited 
in the last note but one, Gooroodoss 

v. Ramnarain Mitter, B. L. R., 
Sup. Vol. 628 [1867]; Jonardun 
Acharjee v. Haradun Acharjee, òb., 
1020 [1868]; and Prosonno Pal 
Coomar Paul Chowdhry v. Koylash 
Chunder Chowdhry, db., 759 [1867], 
Full Bench decisions upon S. 23 of 


_Aet X of 1859. 


al 


2 The judgment of Mitter, J., 11 
B. L. R., at 441—450, and that of 
Phear, J., at 456, 457, appear most 
accurately to state the rule. 

ELR 21. A., 283 [1875]. - 

+ 6 Calc., 406 [1880]. 

6 2 I. A., 283. Š 

6 6 Calc., 417 [1880]. 

1 5 Cale., 832 [1880]. 
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In the case last cited, White, J., observed: ‘““I must Heirship, 


confess that if I were unfettered by authority, I should be 
inclined to hold that the Munsif’s Court, although compe- 
tent to trê the issue of heirship for the purpose of arriving 
at a conclusion upon a matter wholly within his jurisdiction, 
was yet not competent to find upon that issue, so as to make 
it res judicata in a suit instituted in a court of superior juris- 
diction and relating to a large estate whose value is far 
beyond the pecuniary limits of the Munsif’s jurisdiction. 
[ am much impressed with the judgment of Peacock, Oar Ee 
n Mussamut Edun v: Mussamut Bechun' . . . The 
doctrine laid down by Peacock, C. J., was not referred to 
in any of the cases which I have cited, nor, so far as appears 
in the reports, was brought to the notice of the courts which 
decided these cases. Notwithstanding this, I think I am 
bound by the decision of the Privy Council which, having 
the facts before it, expressly decides the appeal of Krishna 
Behari Roy, on the ground that the main issue which he 
sought to have tried in his suit had already been determined 
by a court of competent jurisdiction.” And the court 
accordingly held that the decision of the Munsif upon the 
question of title was conclusive between the parties as to 
every portion of land held under that title. 

The dictum of White, J., in the above case to the effect 
that in considering, on the hearing of an appeal, the com- 
petency of a court for the purpose of deciding upon a ques- 
tion of res judicata, the powers of the court in which the 
suit was instituted and not those of the court in which the 
case was decided on appeal, must be looked to—appears 
to be now accepted law,? andthe opinion of Mr. Justice 
White and of Sir Barnes Peacock has at length prevailed. 
The case of special tribunals must of course be excepted gs 
to all matters exclusively within their jurisdiction. 


a se — O SNS - a 


1 8 W. R., 175 [1867]. Chandra Raut, 23 Calc., 418 [1895] ; 
2 See MaluBhai v. Sursangji, 30 Shibo Raut v. Baban Raut, 35 Calc., 
Bom., at 225; 7 Bom., L. R., 821 353 [1908]. 
[1905]; Bharasi Lal v. Sarat i 
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SECTION 5. The Law of the Privy Council. $ 


The observations of the Privy Council in Misir Raghobar- 


dial v. Sheo Baksh Sing.’ and Run Bahadur Singh v. Lucho 


Koer * affirm the views of Sir Barnes Peacock: and neither 
a question of title, nor any other question, can be res judi- 
cata by reason of a finding of a court inferior as regards its 
pecuniary limit to the court trying the question unless special 
jurisdiction has been conferred exclusively on the so-called 
inferior tribunal. 

In Misir Raghobardial v. Sheo Baksh Singh’ a suit on a 
bond for Rs. 12,000, the defendant pleaded that, in a pre- 
vious suit for interest in the Assistant Commissioner’s Court, 
(the jurisdiction of which was limited to Rs. 5,000) an issue 
was raised and decided to the effect that the defendant had 
only received Rs. 4,790 under the bond, and the decision 
was upheld on appeal. The matter of the consideration 
for the bond had been directly and substantially in issue in 
the first suit which had been finally heard and decided in a 
court of competent jurisdiction. The present suit was brought 
in the Court of the Deputy Commissioner, the pecuniary limit 
of whose jurisdiction was unrestricted. The courts in India 
held that the second suit was barred by Section 13 of Act X 
of 1877. i 

Their Lordships of the Privy Council first observed that 
Section 2 of Act VIII of 1859, the Code of Civil Procedure, 
for which Act X of 1877 was substituted, would not have 
applied to the case, the ‘cause of action’ in the two suits 
being different: but that, independently of the provision 
in Act VIII of 1859, the courts in India had recognised the 
rule laid down in the Duchess of Kingston s case,* and that 
the intention of the Legislature was to embody in Sections 


* 
1 9 Calo., 439; L. R., 9I. A., 197 ¢2Sm.L. Ca, llth ed., 781. See —— 
{1882}. Khugowlee Singh v. Hossein Bux 
211 Cale., 301; L. R., 12 I. A., Khan, observationseof the Judicial = 
23 [1884]. Committee in 7 B. L. R., 673 (680) — Ee 
8 9 Cale.. 439: L. R., 9 I. A., 197 {1871}. Pere 
- [1882] 7 meee 
F ; x a G2 
x i aa CASES 
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12 and 13 of Act X of 1877 the law then in force in India 
instead of the imperfect provision in the Code of 1859. Their 
Lordships were of opinion that the words ‘ competent juris- 
diction’? in® Act X of 1877 meant ‘a court which has juris- 
diction over the matter in the subsequent suit in which the 
decision is used as conclusive, or in other words, a court of 
concurrent jurisdiction,’ and referred with approval to the 
observations of the Chief Justice in Mussamut Edun v. 
Mussamut Bechun.! 


Upon the subject of competent courts their Lordships Observa- 
said : > As to what is a court of concurrent jurisdiction ihe Indian 
it is material to notice that there is in India a great number courts. 


of courts: that one main feature in the Acts constituting 
them is that they are of various grades, with different pecu- 
niary limits of jurisdiction; and that by the Code of Civil 
Procedure a suit must be instituted in the court of the low- 
est grade competent to try it.. . The qualifications of a 
Munsif and the authority of this judgment would not be the 
same as those of a District or of a Subordinate Judge, who 
have jurisdiction in civil suits without any limit of amount. 
In their Lordship’s opinion it would not be proper that the 
decision of a Munsif upon (for instance) the validity of a 
will, or of an adoption, in a suit for a small portion of the 
property affected by it, should be conclusive in a suit before 
a District Judge or in the High Court, for property of a large 
amount, the title to which might depend upon the will or 
the adoption. Other similar cases are mentioned in the 
judgment of the Chief Justice. It is true that there is an 
appeal from the Munsif’s decision, but that upon the facts, 
would be to the District Court, and not to the High Court. 
And that the decision should be conclusive would be still 
more improper as regards many other of the various courgs 
in India, the qualifications of whose Judges differ greatly. 
By taking concurrent jurisdiction to mean concurrent as 
regards the pecuniary limit as well as the subject-matter, this 
evil or incohvenience is avoided; and although it may be 





<< — 





t $ W. R., 175 (179) [1867]. 
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desirable to put an end to litigation, the inefficiency of magy 
of the Indian Courts makes it advisable not to be too strin- 
gent in preventing a litigant from proving the truth of his 
case.” | 

The Judicial Committee, in Run Bahadur Singh v. Lucho 
Koer referring to the above remarks further say: “If 
this construction of the law were not adopted, the lowest 
court in India might determine finally, and without appeal 
to the High Court, the title to the greatest estate in the Indian 
Empire.2 In the case now cited the plaintiff sought to 
recover his deceased brother’s estate from the widow, an 
issue between the parties being as to the separate or joint 
ownership of the brothers. The same issue had been deter- 
mined between the parties in a proceeding under Act XXVII 
of 1860; when the Munsif decided in the widow’s favour. It 
appeared also that in a certain rent-suit decided by the 
Munsif under Act VIII of 1869, in which the plaintiff had 
intervened, the same issue was raised and determined in 
his favour. It was contended for the defendant that in the 
latter case, there being no provision in Act VIII of 1869 
similar to that. in Act X of 1859* to the effect that title 
should not be affected by the decision in rent-suits, the 
plaintiff was bound by the judgment. A Division Bench 
of the Caleutta High Court held that the question as to sepa- 


rate or joint ownership was res judicata, observing: “* It 


would seem to be refining too much to confine the doctrine 
of res judicata in India to exactly parallel courts.” The 
Judicial Committee, however, approved of the decisions 


above cited, and held that the decision of the Munsif in the © 


rent-suit was not conclusive, but their Lordships held, upon 
the question of fact, that the widow was entitled to succeed, 
the brothers having separated. 








J., in Chunder Coomar Mundul v. 28[1884]. 


Nunnee Khanum, 11 B. L. R., 457 # Section 77. See Ș 33, Act VIE 


[1873]. _of 1869 (B. C.). 
211 Cale., 301; L. R., 12 I. A., ` 6 6 Calc., 406 (415) [1880} 
28 [1884]. 


e » 


1 Compare the remarks of Phear, & 11 Calc., 301; L. Ra, 12 i As 
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The rule is now clearly settled that in order to make an Established 


adjudication by one court final and conclusive in another shee ee = 
court, the first court must have been possessed of a juris- petency of 


ourts 
diction sufficient to try the matter which arose in the subse- paar 


quent suit, or must possess an exclusive jurisdiction of its of Tes judi- 
own. But when once the competency of a court is admit- 

ted it is competent to decide wrongly as well as rightly, and 

so long as the decision stands unreversed by a higher tribu- 

nal on appeal it is a valid and binding decree.' The judg- 

ment of a court of exclusive jurisdiction is equally binding, 

although it may not be appealable. 


Section 6. Appealability is not the Test. 


The amended Code of 1908 introduces a new Explanation Expl. II. 
If that for the purposes of the section, the competence of a 
court shall be determined irrespective of any provisions : 
as to a right of appeal from the decision of such court, that 
is to say, the competence of jurisdiction does not depend on 
the right of appeal. 

The language of the section is, therefore, satisfied when 
the court deciding the first suit is competent to try the sub- 
sequent suit also, irrespective of the question whether the <s 
earlier decision was or was not subject to the same appeal ae 
as the decision in the subsequent suit would be. When the ‘a 
cognisance of the subsequent suit is expressly or impliedly i 
barred by reason of the matter having been adjudicated ea 
upon by a special tribunal, the question is not one of res 
judicata. Jurisdiction is wanting. 

It was the view both in Bombay and Madras that con- 
currence of jurisdiction must exist, not only in the original 
court, but in the appellate tribunals; but this view is now — 
overruled by the explanation. Tt is necessary to oe os Sais 
the precise point involved. Po 

In Bħolabhai v. Adesang * the first suit for Re. 119 wasin re 


ee ee ee ee 


1 See Malkarjan v. Narhari, 25 raters 26 All, at PP- 525-527 
Bom., 337 (347) [1900] P. C., and [1904]. ee 
the observations in Nathu Ram v. hii a Ay 
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District Court, and was dismissed in the two lower courts, 
and it was held on appeal to the High Court, that the matter 
being within the cognisance of a Court of Small Causes,' 
there could be no second appeal. A second suit of the same 
identical cause of action was also brought in the District 
Court, and dismissed on the ground of res judicata. The 
Bombay Court held that though the material question in 
both suits was the same, and the two courts were physically 
the same, the jurisdiction was on the two occasions differ- 
ent, the second suit being for a larger amount. ‘* It is now 
said,” observed West, J., ‘‘ that the decision which was 
statutably beneath the cognisance of the High Court, binds 
the High Court in a more important case. Such a result 
is manifestly opposed to reason, and cannot, we think, 
have been intended by the Legislature.” ‘* We must 
construe the section, if possible, so as to avoid an anomalous 
result, and this end is attained by saying that the words 
‘competent to try such subsequent suit’ in the section 
mean competent to try the suit or issue on account of its 
nature with conclusive effect, since otherwise the higher juris- 
diction provided by the Code would be excluded by the lower.” 
This view is now negatived by the explanation. 


l In Govind v. Dhondbarav, 15 
Bom., 104 (1890), it was held, 
following Bholabhat v. Adesang, that 
a decision in a suit which was in the 
nature of a Small Cause Court suit, 
and in which there was no right of 
special appeal, could not operate 
as res judicata. And see upon this 


lower court tn which an appeal is 
excluded, can be res judicata for any 
other case, either in the same or in 
any other court. [See Savigny, Syst., 
s. 293.] A complete recognition of 
the same principle in the Indian 
Courts would afford a ready solution 
of many difficulties, but though it has 
been glanced at on many occasions, 


point Anusuyabat v. Sakharam 
Pandurang, 7 Bom., 464 [1883]; Janta valad Gaba v. Hulia valad 
Srirangachariar Vv. Ramasami Waru [Printed Judgments, 1873, P- 


Ayyangar, 18 Mad., 189 (191) [1894]. 


170]; Mussamut Edun v. Mussamut — 7 


See the remarks of Selborne, L. C., 
in The Queen v. Hutchings, L. R., 6 
Q. B. D., 305 [1881]. 

2 ‘In the Continental Courts of 
Europe—in which, as in India, an 
appeal is generally admitted as a part 
of the regular civil procedure—the 
rule is that no matter decided by a 


Bechun [8 W. R., 175 (1867)]; Misir 
Raghobardial v. Sheo Buksh Singh 
[L. R.,9 I. A., 197 (1882)], it has never 
thus far been precisely fo | 
either by the Legislature or by the 
courts.” Bholabhai v. Adesang, at p. 
80; The Queen v. Machen [14 Q. B., 80] 
(1894); and The Queen v. Gaunt [L. R., 


ai 


~~. 
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The above decision was concurred in in Vithilinga Padaya- Must con- 
chi v. Vithilinga Mudali,' where Ayyar, J., states the rule m + 
thus: ‘‘ In appealable cases a decision to be res judicata Pes 
must have been given in a previous suit which the parties Tribunals? 
according to the ordinary procedure were entitled to take, 
as to fact and law, ultimately to the same (or correspond- 
ing) appellate tribunal to which the subsequent litigation, 
wherein the decision is relied on as conclusive, could be 
carried.” After citing the passage from Savigny above 
quoted, the learned Judge said: ‘‘ That element of res 
judicata upon which the whole discussion turns, viz., Con- 
currence of jurisdiction, must exist not only as to the origi- 
nal court, but also as to the appellate tribunals and their - 
powers in the respective suits,’—and he founded his 
opinion upon the authority of Misir Raghobardial v. Rajah 
Sheo Baksh Singh? In Sabbammal v. Huddleston” this 
decision was, however, qualified. In that case it was objected 
that the court which heard the former suit was not com- | PS 
petent to try the present suit, because in the former suit 
the value of the subject-matter was such that an appeal 
lay, not to the High Court direct, but to the District Court. 
The court, however, overruled this objection, holding that 
the Privy Council decision is no authority for the proposi- 
tion that the competency of one court as compared with 
another is affected by the circumstance that in one case an = 
appeal lies direct to the High Court, and in the other basa was 
to the District Court. irs 
Bholabhai v. Adesang* was followed in Bombay. In Une ees 
Ramdayal v. Jankidas’ Parsons, J., observed: ‘‘It ee por 
necessary that the two courts shall have concurrent juris- appeal is not 
diction as regards the pecuniary limit as well as = neea 
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2 Q. B., 466 (1867)] were also referred ! 15 Mad., m (118) [1891]. | 
to, where it was held that the dis- ps Ae es nig L. R., 9 I. A., 197 
missal of a bastardy simmons by the nap 2 
Justices under 7 & 8 Vict., c. 101, s. 2, 3 17 Mad., 273 [1 
was not concfusive to bar a second 49 Bom., 75 [1884]. 
, there being no appeal 5& lec Bom AN % 
allowed from the order of dismissal. 3 ee. ruz 
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matter, and the extent of the jurisdiction depends on that 
of the court in which the first suit was instituted at the 
time when the first suit was brought.” The principle in- 
volved was, however, indicated by a Full Bench in‘ Avanasi 
v. Nachammal.' There the question was—whether the deci- 
sion upon a matter which was directly and substantially in 
issue between the same parties to a suit which (though tried 
by a District Munsif as an original suit) was yet one of a 
Small Cause Court nature and not appealable, is binding in 
respect of the same matter in a subsequent appealable suit. 

The court held that the former decision was not res judicata. 

But in Raicharan Ghose v. Kumud Nath? and in Bhugwan- 

butti v. Forbes the Calcutta High Court dissented from the 
principle as to appealability being a test, and the explana- 

tion now makes it clear that the right of appeal is not a factor 
to be considered. Competence has, therefore, to be deter- 
mined, having regard to the pecuniary limits of the juris- 
diction of both courts, and their respective jurisdictions 
to take cognisance of the matters in issue. The higher 
jurisdiction is not to override the lower when the lower 
jurisdiction is competent to try with conclusive effect. The 
key to the matter is in Mr. Justice West's dictum and the 
passage from Savigny, which are now finally disapproved. 


SECTION 7. At what point of Time does the Rule become, 
and cease to be, effective ? 


It is probably correct to say that the word ‘ competent ` 
is to be construed with reference to the time when the suit 
is brought and the jurisdiction of the court at that period. 
In Gopi Nath Chobey v. Bhugwat Pershad,* an issue between 
the parties in a suit in the Munsif’s Court substantially 
raised the question as to the proprietary right to an estate 
in respect of which malikana was claimed. The property 
having increased in value, a subsequent suit for malikana 


1 29 Mad., 195 [1905] and cases 2 25 Cale., 571 [1893]. 
there overruled. See also Giriya v. 8 28 Cale., 78 [1900]. 
Sabapathy, 29 Mad., 65 [1905]. + 10 Calc., 697 [1884]. 
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was brought in the Court of the Subordinate Judge. “‘It 

would be unreasonable to hold,” observed a Division Bench = 
of the Calcutta Court, “* that a decision between the same 
parties t&day passed by a Munsif having full jurisdiction 
would not be res judicata ten years hence. The reasonable 
construction of the words ‘in a court of jurisdiction com- 
petent to try such subsequent suit’ seems to us to be that it 
must refer to the jurisdiction of the court at the time the 
first suit was brought, that is to say, if the court which tried 
the first suit was competent to try the subsequent suit, if 
then brought, the decision of such court would be conclu- 
sive under Section 13, although, on a subsequent date, by 
a rise in the value of such property or from any other cause, 
the said court ceased to be the proper court, so far as pecu- 
niary jurisdiction is concerned, to take cognisance of a suit _ 
relating to that property.” 

This principle was approved in another Calcutta case ' Principle 
where the first court was at the time of suit the only court apes 
competent to decide suits of that nature, which subsequently 
were made cognisable by the ordinary Civil Courts. ‘* There > 
is no doubt,” observed the court, ‘* that the court in which 
this suit is brought, and that in which the former suit was 
brought, are courts of different jurisdictions; but at the 
same time the court in which the former suit was brought 
was the only court at that time competent to try suits of 
that kind, and if this very suit had been brought at that 
time, the Deputy Collector's Court would have been the 
only court competent to try it.” 

But the earlier Calcutta case was distinguished in Giriya Inferior ‘ 
v. Sabapathy2 a case of augmentation of a claim by subse- ee Ga | 
quent interest accruing on the ground that such an augmen- the facies = 
tation is not similar to a rise in market value, and the well- ae c= 
known Privy Council cases are relied on to show that the — ea 
inferior jurisdiction cannot oust the higher. Possibly the = ~~ 
exclusion of ‘‘ jurisdiction” from the section is intended E 
to operate ‘in favour of conclusiveness. eee E 


— 


1 Raghunath v. Issur Chunder, 11 Cale., 153 [1884]. 
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It has been held that the rule of res judicata, so far as it 
relates to the retrial of an issue, refers, not to the date of the 
commencement of the litigation but to the time when the 
Judge is called on to decide the issue.' It is no déubt true 
that the rule cannot become operative until the res has been 
adjudicated on, but it seems nevertheless clear that juris- 
diction is founded upon the competence of the court when 
the litigation commences. And the rule itself probably 
hecomes effective in an appealable case when no appeal is 
preferred,? or it may be more correct to say that it is effect- 
ive when judgment is pronounced, but only subject to no 
appeal being filed. 

But, in appealable cases, when once an appeal is pre- 
ferred the bar is removed, and where a Court of Appeal refuses 
to decide an issue raised and decided in a court of first in- 
stance, there is no res judicata as to that issue.. The question 
ceases to be res judicata upon appeal, and reverts to 
the condition of res sub-judice. In Rajah Mookoond Narain 
Deo v. Jonardun Dey’ the plaintiff succeeded in the first 
court, but his suit was dismissed on appeal on the ground 
that it was premature. In a second suit for possession of 
the same mouzah the court observed: “‘ As between the 
plaintiff and the defendant, there has been no cause of action 
similar to the present one already heard and determined 
by a court of competent jurisdiction.” In Hmamooddeen 
Sowdaghur v. Shaikh Futteh Ali,* the defendant in the first 
suit set up a purchase in answer to a suit for possession. 


The Appellate Court refused to decide upon the validity _ 
of the purchase, and referred the defendant to a separate 


suit. In that suit res judicata was pleaded, but the Calcutta 


Court held, distinguishing the case of Watson v. The Collec- ae 


tor_of Rajshahye* in the Privy Council, that neither the = 


terms of Section 2, Act VIII of 1859, nor the general e a ; 


—— en e 
— cee eee 


nama, 24 Mad., 350 [1901]. See Bal- 1904, A. W. N., 197. 

kishan v. Kishan Lal, 11 All., 148 8 15 W. R., 208 {[187f]. 

[1888]. 4 3C. L. R., 447 [1878]. 
5 12 W. R., (P.C.), 43 [1869]. 
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ciples of res judicata operated as a bar. The same view 

was taken in Gungabishen Bhugut v. Roghoonath Ojha,' and 
Nilvaru v. Nilvaru,? under Act X of 1877. In the latter case Nipe v. 
the Bombay Court observed: ‘‘ We consider that when the LSSI]. 
judgment of a court of first instance upon a particular issue is 
appealed against, that judgment ceases to be res judicata 

and becomes res sub-judice; and if the Appellate Court 
declines to decide that issue, and disposes of the case on 

other grounds, the judgment of the first court upon that 

issue is no more a bar to a future suit than it would be if 

that judgment had been reversed by the Court of Appeal. 

This very clearly appears from Explanation IV, Section 13 

of the Civil Procedure Code. Act X of 1877; and we con- 

sider that that explanation introduces no new law, but 
merely states the law as it previously existed.’’ 

The effect of a former judgment against which an appeal Effect of 
is pending was doubted in Sri Raja Kakarlapudi v. Chel- ort 
lamkuri Chellama,? and the section is silent as to this point. peal. 
The principle laid down in WNilvaru v. WNilvaru* was 
affirmed by a Full Bench case at Allahabad in Balkishan v. 

Kishan Lal’ In that case the effect of judgments in 


1 7 Calc., 381 [1881]. 

2 6 Bom., 110 [1881]. 

3 5 Mad. H. C., 176 [1870]. ** In 
the lower court it seems to have 
been taken for granted that the for- 
mer judgment could not be conclusive 
because an appeal was pending. 
This is not in accordance with English 
Law as the judgment on the rejoinder 
in Doe v. Wright [10 A. & E., 763, 
783 (1839)] shews. It would, how- 
ever, be perfectly sound doctrine in 
the view of other jurists (Unger Ost., 
Priv. Recht, Il, 603; Sav., Syst., 
VI, 297, seq. Waither, IT, (589). As 
an Englishman I should be sorry to 
invite a comparison between the 
reasons given by these great jurists 
for that and those embodied in the 
English cases for the contrary opin- 
ion, per Holloway, J., at p. 177. 


Upon this point a passage in Pothier 
(Law of Obligations, translated by 
Mr. Evans, Vol. i, 534) is cited in the 
Allahabad case, 11 All., 148 (160) 
[1888]. 

+ 6 Bom., 110 [1881]. 

6 11 All., 148 [1888]. For the 
rule of lis pendens as applied to for- 
eign judgments, see The Delta, L. R., 
1 P.D., 393 [1876]; Fakuruddeen 
Mahomed Assan v. Official Trustee 
of Bengal, 7 Calc., 82 [1881]; see 
also Meckjee Khetsee v. Kasqpjee 
Devachund, 4 C. L. R., 282 [1879], 
where, under s. 20 of the Code, it was 
held that priority of time is the test 
for determining which suit is to be 
stayed; Bissessur Singh v. Gunpat 
Singh, 8 C. L. R., 113 [1880], a case 
under s. 12, where the matter in issue 
in the two suits was not identical. 
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pending suits, and the construction of Explanation IV of 
Section 13 received consideration. 

a . The first suit was for the recovery of an annual malikana — 

T888). for three years, and was dismissed in the Munsif’s Court, 
but decreed on appeal. Pending a second appeal to the 
High Court, the plaintiff brought another suit for an addi- 
tional year’s malikana which had accrued after the institu- 
tion of the first suit. The two lower courts decreed the 
second suit on the ground of res judicata, but the first suit 
was ultimately, on second appeal, dismissed by the High 
Court. The second suit, coming up on second appeal, the 
High Court held that the trial of the second suit was not 
barred in the lower courts by the operation of Section 12 
of the Code, that the decree of the Lower Appellate Court 
in the first suit which, at the date of the institution of the 
second suit, was under appeal to the High Court, could not 
work an estoppel by res judicata, but that the judgment of 
the High Court in the first suit was binding and conclusive 
as regards the subject-matter of the second suit when that 
suit came up to the High Court on second appeal. The 
matter adjudicated upon in both suits was identical, being 
the plaintiffs title to malikana, although the demand was 
made in respect of the liability of the defendants for differ- 
ent years. 

It would seem that the principle of Section 10 of the Code 
should be applied to such cases, and that suits ought to be 
stayed when the subject-matter involyed is pending in an 
appeal in another case. 











Section 8. Special Tribunals. 


As to special „But a totally different set of considerations arise when — A E 


tribunals. we come to deal with the case of special tribunals. It PS 
then becomes a question of particular or exclusive as opposed — Ri S 

to general jurisdiction, and it has to be seen whether the | = sf 

* tees 


legislature has conferred exclusive jurisdiction or not. ; 
“Leng Where a special tribunal, out of the ordinary course, E 
should deter- appointed by an act of legislature to determine questions 3 ae 
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as to rights which are the creations of that act, then, except mine rights 
so far as otherwise expressly provided or necessarily im- pe rae Ta 
plied, the jurisdiction of that tribunal to determine those cribed by the 


questions is exclusive. It is an essential condition of those hich -tlidy 
rights that they should be determined in the manner pres- exist. 
eribed by the act to which they owe their existence. In 

such a case there is no ouster of the jurisdiction of the ordi- 

nary courts for they never had any. And Section 9 of the Code 

which provides that the courts shall have jurisdiction to 

try all suits of a civil nature, exempts from this rule suits 

the cognisance of which is expressly or impliedly barred.' 

The Judicial Committee point out in Gokul Mandan v. Privy Coun- = 
Pudmanund* that the provisions of the Code of 1882 ee diate E 
go beyond those of the Code of 1887, and also beyond what 
was laid down in the Duchess of Kingston’s case, in this 
respect that a decree in a previous suit cannot be pleaded as 
res judicata in a subsequent suit, unless the Judge by whom 
it was made had jurisdiction to try not only the particular 
matter in issue but also the later suit in which the same —- 
issue is raised. But their Lordships refrained from saying 
whether the Settlement Officer’s decision as to the status 
of a raiyat or tenure-holder was res judicata under the Bengal 
Tenancy Act. That enactment has since been extensively 
amended, and will no doubt (if not already so)be rendered 
exhaustive as to the matters in which Revenue Officers have 
exclusive jurisdiction conferred upon them. | 5 

As to all special tribunals the language of the Act is to Aana na 
be regarded first of all, and last of all, and it is beyond the aca t ss 
province of this work to record the views of the courts upon language ' ee se 
a multitude of provisions enacted with regard to the varying be regarded. 


emc u a ee ee e a a e ae ee e e 








A 


1 Bhaishankar v. Municipal 2 29 Cale; 707; 6C. W. N. + 25 
Corporation of Bombay. 9 Bom., [1902] and the eases of Bihari v. 
L. R., 417 [1907], and the case cited Sheobalak, 4 A. L. J., 545; 1907, 
in Part II, Chap. VIII, Section 1 A. W. N., 189 [1907] ; and Gomti 
supra. The words ‘‘expressly or Kunwar v. @Gudri, 25 All., 138 [1902]. 
- impliedly barged ’’ are substituted In 4 A. L. J., at p. 547, the observa- 
for ‘‘ enactment for the time being tions of the Judicial Committee are 





in force ’’ in Act XIV of 1882. said to be obiter. A 
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needs of different localities, but always with a view to 
quiet titles and ensure peaceable possession. It is the lan- 
guage of these Acts that has created difficulties, and it is sub- 
mitted that the legislature has never intended to produce 
the conflict of opinions which the cases disclose. 

It may be worth while, however, to trace shortly the growth 
of the principle of finality in connection with revenue proceed- 
ings. 

Section 9. Revenue Courts, Calcutta. 

The Revenue Courts being courts of limited jurisdiction, 
it was held by a Full Bench in Hurri Sunker Mookerjee v. 
Muktaram Patro! that the decision of a Collector in a suit 
under Act X of 1859, declaring the plaintiff entitled to assess 
rent upon land alleged by the defendant to be lakhiraj, was 
not conclusive between the parties in a suit for arrears of 
rent under Bengal Act VIII of 1869; the judgment of the 
majority proceeded upon the authority of Khugowlee Singh 
vy. Hossein Bux Khan? and Chunder Coomar Mundul v. 
Nunnee Khanum.* 

Act X of 1859 and Bengal Act VIII of 1869 were repealed 
by the Bengal Tenancy Act (VIII of 1885) in the territories 
to which that Act extended by its own operation.‘ 

Under Act VIII of 1869 it was held that if a Collector 
professing to proceed under the provisions of Section 38 
of that Act, exceeded his jurisdiction by assessing the rent 
instead of determining the existing rates of rent, his 
proceedings were not conclusive between the parties in a- ad 
subsequent suit for rent.‘ RE. 

Chapter X of the Bengal Tenancy Act (VIII of 1885) 
(as modified up to May, 1907) provides (Part I, Section — 3 
102) for a Record-of-rights to be made by a Revenue — ag 


Oficer, and for the record of numerous portia “9 a 
pis a 
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1 15 B. L. R., 238 [1875]. cept Orissa and the Scheduled De ee 

3 7B. L. R., 673 [1871]. tricts (Act XIV of 1874). _ | 

è 11 B. L. R., 434 (1873). 5 Merjah Janand v. ne Ohm fas 

# j.e., those under the administra- der, 10 Calc., 507 (1884), č č 
tion of the Lt.-Govr. of Bengal, ex- | Saye ae 
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including the nature and incidents of the tenancy, and 
the rent payable, both in cases where a settlement of land 
revenue is being or is about to be made (Part II, Section 
104) and Where this is not the case (Part III, Section 105). 
The proceedings, as a rule, are summary and not judicial. 
The jurisdiction of the Civil Courts is limited (Section 104H) 
in matters relating to rent. Presumptions arise as to the 
accuracy of the particulars in Records-of-rights (Section 
104J). In cases under Part III certain issues may be tried 
(Sections 105A, 106) and the decision must be under the 
procedure of, and has the force of a decree of a Civil Court 
subject to the Code (Section 107), and the jurisdiction of the 
Civil Courts is barred (Section 109) in respect of such matters. 
Appeals are provided for (Section 109A) to a special Judge 
from the decisions of Revenue Officers, and in certain cases 
a second appeal is allowed. The jurisdiction of the ordinary 
Civil Courts is ousted as to the incidents of the tenancy, the 
rent, and the status of the tenant (Sections 111, 111A, 111B). 
The intention of these provisions is to create special tribunals 
limited but final. 


By these amendments it is intended to define, limit and The inten- 


impart finality to the jurisdiction of such courts and to 


tion of the 
: legislature is 
settle any conflict of opinion that might have existed. It to define, 


cannot be the intention of the legislature, after providing for impart final- 


the trial of such disputes, that it should be possible to re-open 
the same except in manner provided by this special law.! 


ity to Reve- 
nue Courts. 


The pecuniary jurisdiction of the courts is limited by Pecuniary 
Section 144 of the Bengal Tenancy Act controlled by Sec- ivrisdiction. 


tions 15 and 17 of the Code (Sections 15 and 16 of Act V 





l See for instance Gokul Sahu v. procedure which have not the effect 


Jodu Nandun, 17 Calc., 721 [1890]; 
Secretary of State v. Nitya Singh, 21 
Cale., 38 [1894]; Karmi Khan v. 
Brojo Nath, 22 Calc., 244 (249) [1894]; 
Dengu Kazi v. Nobin Kisori, 24 Calc., 
462 [1897], where other cases are 
discussed ; Kurban Ali v. Jafar Ali, 
28 Calc., 471 [1901] as to summary 
decisions without adopting the proper 


15 


of res judicata ; Durga Churn Law v. 
Hateen, 29 Calc., 252 [1901] as *to 
the conclusive effect of a decision 
properly arrived at and not ap- 
pealed; Mohim Chandra Dey v. 
Srinati Kalitara, 11 C. W. N., 939 
[1906] where the tenant did not 
object that the settlement was made 
contrary to the provisions of the law, 
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of 1908), and suits must be instituted in the court of the 

lowest grade,’ but it was intended to preserve the finality i 

Senet Outen of the decisions of Small Cause Courts.? It has been said, — ? 3 

o therefore. that proceedings between landlord aiid tenant 
are incidental or collateral where title is involved, and do 
not affect their rights in a subsequent regular suit for eject- 
oe ge 7 ment in a civil court.’ But the question must always be 
the machin. Whether the machinery of the special Act is complete, and 
ORT a „ has been properly worked; if the answer must be ‘yes’ 
complete the decision will be final.* But the jurisdiction must exist. 
Sea Thus in Balkishen Das v. Simpson® an unauthorised sale 
under Act XI of 1859 for a supposed arrear of revenue which 
did not exist was declared inoperative notwithstanding that 


no appeal had been preferred to the Commissioner. i= 





SEcTION 10. Bombay. = 
a. 
Special juris The restricted nature of the jurisdiction and its complete 
dependent dependence upon the statute was illustrated in Bombay in =z 
on an aol Vajechand v. Nandram,’ a suit in the Mamlatdar’s Court S 
ho. for possession of a house in the town. After the evidence e 


had been taken, but before judgment was delivered, the Act — 2 


Jo 





of 1906 came into force repealing the whole of the former 
















Act of 1876 without any saving as to pending proceedings, 
and restricting the jurisdiction of the Mamlatdar to land or — a 
premises used for agriculture. It was held that the ee 
tion failed wholly. 

that 


Mamiatdar’s Similarly, in Tukaram v. Hari? it was pointed out that — 
Court, juris- ; 
diction of. 


ee _——~ — eae ee eee 


and the decision was affirmed; it was ° 3 Joypa! Dhobi v. ar 2 . 
held that the matter was res judicata; C. W.N., 491 [1898]; Dharani H = 
Nobin Chandra v. Radha Kishore, Lahiri v. Gaber Ali, 30 Calc., 339° 
11 C. W. N., 859 [1907], a decision [1902]. 3 F de 
that lands were not rent-free held + See Wakefield Corporation Y oe 
firfal, the proceeding being before Cooke, 1904, A. C., 31; Toronto R n 
_ the amending Act of 1898; Donay way v. Toronto Qorporation, 1904, 


Dass v. Keskub, 8C. W. N., 714 A. C., 809. - E 2 

[1904] contra. 5 25 Cale., 833 [1898]. ae > 
1 Fazlur Rahim v. Dwarka Nath, 6 9 Bom., TR 1028 [10 07}. | 

30 Cale., 453 [1903]. 1 28 Bom., 604; EE L. F Z. 
3 Denonath Batabyal v. Nuffer, 612, F. B. [1904]. 


26 Calc., 778 [1899]. : 
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no provision corresponding to Section 13 of the Code of 
1882 occurs in the Mamlatdar’s Act, so that a decision as 
to title is outside his jurisdiction; and in Ramchandra v. 
Narsinhastharya* it is said that a Mamlatdar’s decision in 
a possessory suit is no bar to a suit under Section 9 of the 
Specific Relief Act. 

It is noteworthy that in Section 111A of the Bengal Ten- 
ancy Act any person who is dissatisfied with a Record-of- 
rights in respect of an order made under Section 101, sub- 
section 2, clause (d) (settlement of land in respect of a 
local area) may sue under Chapter VI (Section 42) of the 
Specific Relief Act. Presumably in case of dispossession 
Section 9 may be availed of. 


SecTIon 11. Madras. 


Here the cases turn principally upon the construction of 
the Rent Recovery Act (VIII of 1865). A suit to enforce 
acceptance of a pottah in the Court of the Deputy Collector 
has been held conclusive of the defendant’s liability in a 
subsequent suit in the same court, the Revenue Court being 
empowered by law to determine the question of title, and 
having decided it directly and substantially, Venkata 
Chalapati v. Krishna but it was conceded that it would 


Madras 
Rent Re- 
covery Act. 


not be binding in the Court of a Munsif. So in Natesagra- . 


mani v. Venkatrama Reddi? the decision of a Revenue Court 
as to the propriety of a particular condition in a pottah or as 
to the title of the landlord was held res judeata in the same 
way; but it is said that such a decision, to bind, must not 
proceed upon any consideration peculiar to the particular 
fasli, and it must also be seen whether subsequent events 
have arisen to determine the landlord’s title or render the 
condition in the pottah mapplicable. 


The finding of a Collector in a summary suit setting aside Suits for 5 = 
Rent out- 


a distraint on the ground that no proper pottah had been Side the 


tendered as Eanes by Act VIII of 1865. was held not to jurisdiction 


I 24 Bai, 251 [1899] F. B. 2 13 Mad., 287 [1889]. 
8 17M. L. J., 518 [1907]. 
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be res judicata in a suit in the Munsif’s Court to recover 3 
arrears of rent.’ This was held to be an incidental findifig a 
in Vedachala v. Boomiappa? where it is said that Section — 
72 prevents the re-opening of any question as tẹ the rent ` 
previously settled, and the Revenue Court’s decision was — 2 
declared binding in all courts. But in Kidambi v. Lakshmi, a 
where the authorities were considered recently, it was held 
that the dismissal of a suit under Section 9 of the Act to 
enforce the acceptance of a pottah is no bar to a civil suit : 
for rent due for the same fasli on the basis of the tender of © 

a proper pottah. The Revenue Court is not a court of juris- x 
diction competent to decide the suit for rent, and its decision — 
cannot operate as res judicata in a suit for rent. 

Under Act III of 1895 the Collector has jurisdiction (Sec fe 
tion 13) to determine whether lands are the emoluments aig 
of an office or not, and the parties are debarred by Section No 
of the Code of 1882 from litigating that question in the Civil a 





Courts.’ ca: E 

The principle has been recognised that where a suit is = : 
overvalued so as to avoid res judicata and instituted in a = 
Subordinate Judge’s Court, the bar of the Munsif’s judg- 
ment will be given effect to. This occurred in Panga a 
Unnikutti, where it was sought to get rid of an earlier pee ; 
sion that the parties belonged to the same family. 



















Section 12. Allahabad. A Be : 

The diverging views in favour of and against i ee exi ten- 
sion of the powers of Revenue Courts are very marke d mo 
Allahabad. It was recognised on the one hand that ‘the ae 
jurisdiction is limited and exists for special purposes | and 
ought not to encroach upon that of the Civil Courts.’ ee On 


© . BPs. TE 
| Rangayya v. Ratnam, 20 Mad., 6 Husain shah Y, Gopal Bat, 


392 [1896] and cases cited. All., 428 [1879] ; -< skeen : 
| Mad., 65 [1903]. Jhanda Mal, 2 Al ) 880s 
7 M. L. J., 601 [1907]. Chotu `v. Jitan, 3 A 53 [88 30]; 
4 Balijepalli v. Balijepalli, 30 Muhammad Abu — iy = WoA: 
Mad., 320 [1906]. Muhammad, 3 All., St (1880); ua 
6 24 Mad., 275 [1900]. Bahadur v. Birmha ; Sing ngh, 3 All., a 
ey. <r 
“aaa a 
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the other hand the view was expressed that special and 
summary remedies being given to those courts in certain 
special matters, their decisions should be held final on those 
matters.' ° 

Recently it was said that the original scope of the powers Genda v. 
and duties of these courts extends solely to the watching Son 
of the interests of the Government in its Revenue Depart- 
ment; and they are not concerned with the private rights, 
such as proprietary title of the parties.» The view is also 
held that where a Civil Court has already decided a ques- 
tion of title, that essential element of title cannot be re- 
agitated, and the Revenue Court must follow the decision of 
the Civil Court. The powers conferred by the Legislature 
are to be regarded, and construed with strictness,* and the 
jurisdiction of the Civil Courts is not lightly to be interfered 
with. It has been said that questions of title between 
tenant and tenant’ are entirely within the cognisance of 
the Civil Courts as also questions of title and possession as 


[1880]; Gopal v. Uchabal, 3 All., 51 
[1880]; Sukhdaik Misr v. Karim 
Chaudhri, 3 All., 521 [1881]; Debi 
Prasad v. Jafar Ali, 3 All., 40[1880]; 
Birbal v. Tika Ram, 4 All., 11 [1881] 
(decisions under Act XVIII of 1873] ; 
Amri Lal v. Balbir, 6 All., 68 [1888]; 
Phulabra v. Joelal Singh, 6 All., 
52 [1883]; Lodhi Singh v. Ishri 
Singh, 6 All., 295 [1884]; Ajudhia 
Prasad v. Sheodin, 6 All., 403 [1884] ; 
Ganga Prasad v. Buldeo Ram, 10 


All., 347 [1888] (decisions under Act 4 A. L. J., 545. The arguments at ra 
XII of 1881). p- 56 of the report in Bent Prasad’s 
1 Shimbhu Narain Singh v. Bach- case, 4 A. L. J., give the contrary 
cha, 2 All., 201 [1879] (under Act view. 
XVIII of 1873); Har Sahai Mal 5 Rani Kishori v. Rajah Ram, 26 
v. Maharaj Singh, 2 All., 294 [1879] All., 468; 1904 A. W. N., 109; . 
(under Act XIX of 1863); Radha Ashraf-un-nissa v. Ali Ahmad, 26 
Prasad Singh v. Salik Rai, 5 All., AN., 601; 1904 A. W. N., 141. See 
245[1883] (under Act XVIII of 1873); also Bihari v. Shoebalak, 4 A. L. J., 
Bateshar Nath v. Faiz-ul-hasan,5All., 545; 1907 A. W. N., 189. 
281 [1888] (udder Act XIX of 1873) 6 See Dukhma Kunwar v. Unkar, 
2 Genda v. Sukh Nath Rai, 30 All., 19 AN., 452 [1897]; Kaliani v. Dossu, 
25; 4 A. L. J., 686 [1907]; upon 20 All., 520 [1898]. ae 
> 


the Agra Tenancy Act (II of 1901) 
$§ 177, 199. 

8 Durga Shankar v. 
1906, A. W. N., 1. 

+ See Bent Pande v. Rajah Kansal, 
29 All., 160; 4A. L. J., 53; 1907 
A. W. N., 6; Salig Dube v. Deoki 
Dube, 1907 A. W. N.; 2 A. Le J, 
334, both cases as to § 199 of the 
Agra Tenancy Act; Genda v. Sukh 
Nath, ubi supra ; Bihari v. Sheobalak, 
29 All., 601; 1907 A: W. N., 189; 


Gurcharan 


and distinguished. 
é Nathi Mal v. Tej Beg hacs apa 
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between landlord and tenant '; so that where a plaintiff had — 
failed to obtain relief in a Revenue Court he might apply 
to the Civil Court... And it has been said that the Civil — 
Courts have no power to decide the class of a plairftiff’s ten- $ 
ancy or questions of enhancement of rent or mutation r. 
ceedings. but if fraud is established relief can be ziv ent 
The rule of quasi Res Judicata has been applied to a pi | 
who might have raised a question of title in atad pr a 
ceedings in a Revenue Court and omitted to do so, but a 
minor not properly represented in partition proceedi ngs 
before a Revenue Court was allowed to sue in the Civil ( Com E a 
to recover possession of sir land A suit by a lar a3 
for an injunction, and the removal of trees, has been uaa 
not cognisable by a Civil Court.’ E = 
These decisions. in all the Presidencies, mostly turn upon tit a 
language of ephemeral Acts, nearly always modified or alte 
upon the results of experience, and sometimes passed without 


consideration of the working effect of other enactments.” E 
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SECTION 13. Agent’s Courts—Commissions. 


The jurisdiction exercised by Agents Courts in Nai 
States is political and not judicial. The decision of and aij : 
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1 See Baru Mal v. Niadar, 23 All., 6 Awadh Bihari vV. iin 
360 [1901]; Hamid-un-nissa v. Abdul, A. W. N., 172. (The last tv ro eas 
1 A. L. J., 9 [1904]; Gomti Kunwar are upon the U. P. Land ` Reveni 
v. Gudri, 25 All., 138 [1902]. Act of 1901). See also Balb oe 

2 See Mahesh Prasad v. Ranjor, Ramjal, 1 A. L. J., 228 [1904] where 
27 AN., 163; 1904, A. W. N., 202; a suit to recover possession of a par r 
Harnarain v. Ram Nihora, 1903, of-a house allotted- to the plai af 
A. W. N., 40: Jafar Khan v. Ghulam, by a Revenue uag Sees abe ha = 
1903, A. W. N:, 41; 25 All, 283; jurisdiction) being ssec a si 
Zubeda Bibi v. Sheo Charan, 22 Al., held no barto asecondeu ane upe sh 
83 [1899]; Hamid Ali v. Wilayat, the right which every join owne 
22 All., 93 [1899]. has to come to court ay ae ai 

8*Dukhma Kunwar v. Unkar, 19 whole house prt geen ee 
All., 452 [1897]; Kalani v. Dassu 1 Kanhaiya Lal ` M2 Huriyan 
Pande, 20 All., 520 [1898]. All, 486 [1901] and a oe 

è Mahadeo Prasad v. Takia, 25 overruled. = ee 
All., 19 [1902] and cases referred to 3 See for instance + 
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war Court as to the right of the senior member of a family 
to an extra share, was considered not to be res judicata in a 
subsequent suit in a British Court.! 

e. 

In Maharajah of Jeypore v. 
Committee entertained an appeal against the decision of 
the Governor of Madras in Council rejecting the petitioner's 
claim to have his suit in the Court of the Agent at Vizaga- 
patam determined. Their Lordships were of opinion that 
the former decision of a District Court, adjudged by the 
High Court to be without jurisdiction, cannot be treated 
as res judicata against the Maharajah’s claim to have his 
rights decided by a court of competent jurisdiction, and 
that this legal claim could not be barred by considerations 
of policy or expediency. 

If a court, administering justice on the King’s behalf, 
makes an order, judicial in its nature, by which some one 
is injuriously affected, the person aggrieved may apply to 
the King in Council, although he is not a King’s subject.’ 


Gunupuram® the Judicial 


A Commission appointed by the 


that he should not act in his political and sovereign capacity 
otherwise than in accordance with the dictates of justice 
and equity, is notin any sense a court, or a court from which 
appeal lies to His Majesty in Council.* 


Viceroy to enquire Commis- 
into charges made against the Maharajah of Panna, in order “°"* 


A Committee of Oudh’ Talukdars which decided claims Talukdars. 


to maintenance in the year 1867, is not in any sense a court 
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1 Prithisingji v. Umedsingji, 6 
Bom., L. R., 98 [1903]. See Hem- 


territory, and no appeal lies from 
those tribunals to His Majesty in 


chand v. Azam, 10 C. W. N., 360 
[1905] for a discussion by the Judi- 
cial Committee as to the control 
exercised over Native States. All 
assertion of territorial sovereignty 
has been avoided, and the form 
adopted in establishing and regulating 
tribunals is inconsistent with the as- 
sertion that the provinces are British 


Council. 
2 28 Mad., 42; 9 C. W. N., 287; 


IIE A 405 295A. int 3 es 
La 


Bom., L. R., 97 [1904]. 

8 Hemchand v. Azam, 10 C. W.N., 
at p. 419, 420 [1905]. 

+ Petition of Maharaja Madhava 
Singh, 8 C. W. N., 841 [1904]. 
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within the meaning of Section 33 of the Oudh Estates say A : 


ment-proceedings under the Act, as to the title of persons — e 
claiming a share of the compensation-money, is only con- 3 
clusive as regards the title to the property in question, and — a 
does not affect the title of the claimants to other property. — i] 
Here the parties are brought before the Judge compulsorily, A z 
and the amount at issue may be unimportant.’ 
the property actually acquired the decision would appea 4 


to be binding. 


COMPETENT COURTS 


In Ram Chunder Singh v. Madho Kumari,’ — 
the decision of a Civil Court in a suit or proceeding betwe mo 
a ghatwal and his under-tenure-holders, in which the 
to receive compensation-money was determined. declaring 
certain under-tenures to be upon sufferance, was held ¢ T ae 
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Oudh. 
and its decision upon a question of adoption was in no n 
res judicata inasmuch as it was not a court of competent 2A 
jurisdiction. 

Bombay. So a Talukdari Settlement Officer in Bombay, white is 
an administrative officer and not a court, cannot ie a = 
to come within the terms of the Res Judicata section.? 
though an appeal from his proceedings may have ben 
entertained by the High Court, what must be looked to is n= 
the originating tribunal and not the appellate court 

SECTION 14. Land Acquisition Courts. 

Hanson The Land Acquisition Collector is not a court nor are his 

feet Aoi proceedings judicial proceedings.* 

sition Act. A decision by a Land Acquisition Judge, 
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But as to 
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1 Harshankar Partab Singh v. 
Lal Raghuraj Singh, 34 I. A., 125; 29 
All., 579; 4 A. L. J., 497; 11 
C. W.N., 841; 6 C. L. J., 13; 9 Bom., 
L. R., 757; 17 M. L. J., [1907]. 
24qMalubhai v. Sursangji, 30 Bom., 
220 [1905]. 
= 8 Ib., following Toponidhee v, 
 Sreeputty Sahance, 5 Calc., 832 (838) 
= [1880]; and Bharasu Lal Chowhdry 
v. Sarat Chunder ees 23 ales 415 
[1895]. 
ee Ezra v. Secretary of State, 


Mahadevi v. Neeln 












32 Calc., 605; 30 Calc., 36 1905). 

6 Act I of 1894. = EP 

6 Nobodeep Chunder ‘Che 
Brojendro Lall ect hes Ja 
[18s]. 

112 Calc., Pere S33 
E A-188 e el 
Sbeerved upon in Dirgaj . re v 
Charan Singh, 34 m ir i d 
[1907], and see the Re sa i 
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clusive in a suit by the ghatwal to resume one of the under- 
tenures. It is not open to a party to re-open in a regular 
suit the precise question which has been settled by the 
decision cf a Land Acquisition Judge under the Act.’ 

In Dirgaj Deo v. Kali Charan Singh? leave to appeal to 
His Majesty in Council was prayed on the ground that the 
title to a large property had been affected by the decision 
in apportionment proceedings conferring an alienable and 
heritable estate to the opposite party. Leave was refused, 
adopting the view of Mr. Justice Pontifex in Nobodeep 
Chunder’s case? followed in Mahadevi v. Neelamani.* 

Ram Chunder Singh’s case® appears to have been not 
one arising out of apportionment, but out of a regular suit, 
independent of the Act, to recover the money deposited in 
the Government Treasury, in which suit the question of 
title was directly and substantially in issue. 

In Choukaram Makki v. Vayyapruth,® the question was 
whether the money was payable to the tarwad represented 
by the respondents, a point which had been decided in a 
previous reference. The case is imperfectly reported but 
there can be no doubt that the parties to a reference cannot 
re-open matters forming the precise subject-matter of that 
reference. 

It has been held that the court has jurisdiction to enquire 
as to the reasonableness and sufficiency of the acquisition, 
and that the Collector’s certificate is not final.” 


| Nilmonee Singh Deo v. Ram- 472[1903]. As to whethera District 
bundhoo Roy, 4 Calce., 757 [1879], Registrar, under Act II of 1877, is or 


dissenting from 22 W. R., 38. is not a court, see the discussions in 
2 34 Calce., 466 [1907]. Atchayya v. Gangayya, 15 Mad., 138 
3 7 Cale., 406 (409) [1881). [1891]; and Mararala v. Gorwiediert, 30 
+ 20 Mad., 269 [1896]. Mad., 326 [1907]. An applicatiog by 
6 12 Calc., 484: 12 I. A.. 188 petition under § 63 of the pe aed 
{1885}. trator-General’s Act (II of 1874) for 


$ 29 Mad., 173 [1905], distingush- payment of monies in the hands 
- ~ z of 
269 (1806). v. Neelamani, 20 Mad.. the Secretary of State, was held to bar 
bal any subsequent suit upon fresh 
7 Goghun Mollah v. Rameshwar, materials, on» 40 FLORA a 
IS Cale., 271 [1891]; Narain Mahto State, 3 Calc., Ne R 
v. Tokait Brojo Behary, 9 C. W. N., 


. -_ 
sa) a - 
-> oe al As 


Y 
» f 


1. 





The oondi- 
trons of the 


TS e aa a, r 
rod ey . Ys d $ ee =< 
Yin lee =n ae ee Fa eon ce eee oa 
TS Rs, Ba he ee ea, eee eet 
Sr Sparen = yet — i er a ee en 4 





JE 

































CHAPTER IX. 


a 


PARTITION PROCEEDINGS 





~ 


—_— 


Rent Strts, M MORTGAGES. pe 


Page 
l. Different Classes of Suits .. 234 4. Mortgagee of Share diet 
2. Partition Decree, how far pepe _ ogee 
z - 5. Rent Suits .. a 
conclusive = -- 236 6 Mortgages and the Code ae 
3. Exceptions in the case of 7. Position of the Mortgagee.. | 
Partition .. wi .. 237 | 8. Position of the Mortgagor .. 3 


Section l. Different Classes of Suits. 


D ae 


In the first part of this work. dealing with the Doctr 
of Changed Situations, a plan was followed by which | ie 
a separate chapter was assigned to each topic or branch o fe 
law. This was found impossible in the present ca i 
because the case-law subordinates different classes of actions 
and different branches of law to the assertion and elucidation $ F 
of the main conditions of Res Judicata such as, Matters in 
Issue, Matters deemed to have been in Issue, the question of 
a Final Hearing, the position of Parties and Repren a ai s, 
and the Competency of the courts. The treatment of thes 
leading conditions in the foregoing chapters involved ‘te a 
grouping together of topics widely different and class ses of | 
suits which have nothing incommon. In reality each ¢ ass 
of suit has rules of Finality peculiar to itself, but, u pE 
rules of Res Judicata are themselves so established and k 
as to admit of no contention, the very rapidity w with n W 
case-law grows may seem to maka it unprofitable to consi 
each class of action separately. And yet this is what 
be done in applying the rules of the Code. The , mis 
to take one class of action and compare it with e anc ther. 

Nevertheless, in the Index a very full | arrangement € 
topics has been made under heads such sean - —Tresp ass- 
Ejectment—Title—Waste—Possession—Joint Fa amily — ł 
versioner—Hindu Widow—Adoption—Legitin mz nacy— —Mainter 
ee eee —Dower—an¢ and — the like, wit 
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numerous cross references, so that a Digest has in effect been : digest of 


prepared, from which the different nature of each class of ; 


action may readily be perceived, and the cases arising under cases- 


each topi may be profitably compared. 

But it may be worth while to take three topics and present the 
cases which have arisen, if only to show that one case in 
2es Judicata can never be an authority for another case 
unless (a) both are referable to the same class of action, and 
(b) both are, upon the facts, very similar. 

The three topics are chosen for the following reasons :— 

(a) The case of Partition Suits belongs to the same class 
as suits for Accounts and Administration Suits where the 
issues do not all arise prior to, or even upon, the passing of 
a preliminary decree. Such suits are, therefore, not com- 
parable to suits in which issues are joined upon pleadings 
or at the first hearing. (6) The case of Rent Suits belongs to 
the topic of special or exclusive jurisdiction of tribunals em- 
powered to entertain particular matters. (c) The case of 
Mortgages has a peculiar procedure of its own, and involves 
legal rights and duties of a very special nature. 

None of these subjects are allied by any sort of analogy. 
A precedent in one could never be a guiding rule in another. 
And the same remark will hold true whenever an attempt 
is made to place side by side different classes of suits in 
India. Only the divergence is perhaps more apparent in 
these three cases. 

A doubt may be expressed whether the development of 
Res Judicata has always proceeded on the soundest lines. 
There has been an intolerance of natural growth, a desire 
to achieve finality by short cuts, and a consequent change 
in policy from time to time. Well-settled principles are 
sometimes overlaid, and the tendency is to apply the War 
on personal grounds. As was once said of an irrepressible 
poet, sufflaminandus erat. The clog had to be affixed; the 
drag had to be put on. 


But in a subject of so much complexity it follows that the 


slightest amendment of a Code leads to much unsettlement of 


kd 


* 


Principles 

rather than 
rules are to 
be applied. 


A partition 
decree is in 
its nature 
conclusive. 
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what was fairly well understood by lawyers. In effect, the = 
framers of the New Code have decided to leave res judicata  ăž 
alone, recognising it to he a subject which cannot be dealt 
with comprehensively 1 in one enactment. This confession ee | 
failure is perhaps the severest criticism which the advocatesof 


Codification have had to encounter. It is, therefore, all the 


i — 

more necessary to study Principles rather than to apply i 
Rules. a 
# . . » x — 

SECTION 2. Partition Decree how far Conclusive. ne 


The decree in a partition suit is not, like a decree for money 
or a decree for the delivery of specific property, a decree in 
favour of the plaintiff alone. The decree is, or ought to be, 
a joint declaration of the rights of persons interested in the 
property of which partition is sought, and is a decree in l È 
favour of each sharer. It decides what interest each of 
the sharers has in the property the subject of arab ie 
whether those sharers be plaintiffs or defendants; and — 
renders unnecessary any subsequent suit by any of such 
co-sharers for the declaration of his interest in the prope eyii | 

This subject may be regarded as an application of the = 
doctrine of splitting causes, see Ganes Chandra v. Ram Kumar? ;— 
Narayan v. Pandurang®; Kannan v. Tenju*; Ukha v. Daga 

The ordinary rule has been stated to be that every porti 
tion suit shall embrace all the joint family property, me 
which it would follow that a decree in a suit for pa ial 
partition would bar a subsequent suit for partition of otk r 
alleged joint family property. A member of an undivided 
family, suing for partition, is bound to bring into hotet apot 
any undivided property in his own possession even if it ism 
another jurisdiction.’ So where a plaintiff sued for a € livi a 
sion of the debts, alleging that the rest of the property ha 
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1 Dost Muhammad v. Said Begum, 4 i i aO. C., , 265 (18 
20 All., 81 [1897]; Sheik Khoorshed 3 12 Bom. H. C. R., 148 (1875). 
Hossein v. Nubbee Fatima, 3 Calc., + 5 Mad., 1 [1882]. =. ea ae 
551 [1877]; Ramchandra Narayan 5 7 Bom., 182 ber DSi 
v. Narayan Mahado, 11 Bom., 216 6 See Hoes an ee ih 
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been divided, and afterwards sued for a partition of the lands, 
the suit was dismissed.' In Punchanun Mullick v. Shib 
Chunder Mullick,” where the casés are collected prior to 1887, 
the suit was decreed so far as the property within the juris- 
diction was concerned, there having been no leave granted 
as regards the portion outside the jurisdiction. 


SECTION 3. Exceptions in the case of Partition. 


The rule that a partition suit shall embrace every portion Sundry 


of the joint family property appears to be subject to vari- 
ous exceptions : (1) where a portion of the property is situ- 
ated within, and another portion outside British India; 
(2) where a portion is not immediately available for parti- 
tion; (3) where a portion is held by the joint family in co- 
partnership with strangers who could not be made parties 
in the family partition suit. Instances of the above 
exceptions are collected in Purshottam v. Atmaram? ; 
(4) where a partition suit is abandoned ; (5) where the pro- 
ceedings are not conclusive. 


Where, therefore, the previous suit was dismissed as pre- Premature 
mature, and no such issue was raised and finally decided, a t- 


different rule applies. In Shivram v. Narayan* both the 
parties in the first suit alleged a previous partition, and 
claimed that the land in question had been allotted to them. 
The court held that no partition had taken place and that 
the field was joint. A suit for partition of the entire field 
was held not to be res judicata. In Lakshman Dada Naik v. 


Ramchandra Dada Naik a suit for partition had been dis- ate | 

udica- 
tions. 
the plaintiff’s father’s lifetime, and as to part on the ground ` 


missed, as to part of the property as being premature during 


of jurisdiction. After his father’s death the plaintiff again 
sued his brother for partition. Their Lordships of the 
Privy Council held that there had been no adjudication in 


i Ukha v. Daga, 7 Bom., 182 $ 5 Bom., 27 [1880]. 

(1882). ° 5 5 Bom., 48; 7 I. A., 81; 7 
2 14 Cale., 835 [1887]. C. L. R., 320 [1880]. 
3 23 Bom., 597 [1899]. 
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the previous suit as to the rights of the brothers upon their 
father’s death. This ruling was followed in Konerrav v. 
Gurrav,' a case as to the effect of Explanation II (now IY). 

In all cases the effect of Explanation II (now IV has to be 
considered. In Mussamat Oodia v. Bhopal? a decree for parti- 
tion was held to bar a suit to declare that one of the parties 
was only entitled to maintenance. In Ghasee Khan v. Kulloo,’ 
a case also decided under the Code of 1859, the dismissal of 
a suit for partition on the ground that the plaintiffs had failed 
to establish their rights, was held a bar to a subsequent suit 
grounded upon an admission of the defendants in the pre- 
vious proceedings. 

In Konerrav v. Gurrav, the plaintiff had previously sued 
upon what purported to bea deed of partition, but the 
document was held to be invalid, and the suit was dismissed 
with liberty to the plaintiff to sue again for a general parti- 
tion. The court appeared to incline to the view taken by- 
Garth, ©. J., in Denobundhoo Chowdhry’s case,’ and held 
that the cause of action, aswell as the relief sought, were 
different in each case; and that, ‘although the plaintiff 
might in the former case have prayed alternatively for a 
partition, and might have been allowed to combine both i 
grounds of attack in that suit, yet it could not be said that 
he ought to have done so. Similarly, in Nilo Ramchandra v. — A 
Govind Ballal, the dismissal of a suit on an alleged family 
agreement was held not to bar a suit based on a hereditary 
right claiming a share in a vatan estate. So, in Sadu v. 
Baiza a decree obtained upon an agreement for a portion 3 
of the property, was held no bar to a suit in which the plain- 
tiff claimed the whole of the ancestral property as heir of a 
his father and brother. ig E 4 

-But it is not necessary that the partition, to render it 
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conclusive, should be by metes and bounds. Provided there — as 
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i 5 Bom., 589 [1880]. 8 5 Bom., 589 [1880]. 

> 2 3 Agra 137 [1868]; the facts are + 2 Calc., 152 [1876]. 

imperfectly reported. 6 10 Bom., 24 [1885]. 
6 4 Bom., 37 [1879]. 
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has been an agreement or evidence amounting to an assent 
or expression of will, that will be sufficient to estop the 
parties if there has been a change of position.! And if the 
question fias been directly and substantially in issue in & 
former suit the decree in such suit will operate as res judicata 
where the question raised upon that issue has been decided, 
the status of the family having been declared in the former 


suit.” 
In Ananta Balacharya v. Damodhar Makund,? a memoran- Although 


dum of partition was drawn up between two brothers in beter 
1864, dividing the family property in equal shares, and different. 
providing that, if at any time the sons did not agree, they ate 
should exercise ownership in accordance with the document, 

In 1876 the plaintiffs sued the defendant’s father to recover 

their half share of the rent of certain property upon the ; 
basis of the partition, and it was held that the partition = 
_was proved. In 1883 the plaintiffs sued to recover posses- i 
sion of certain other property, and the defendants sought 
to attack the partition, but it was held that they could not 
be permitted to do so, a distinct issue having been raised 
and decided in the suit of 1876, although that suit related j 
to different property.* 

Where a partition deed between two brothers, A and B, Partition 
provided that the property was only to descend to sons, and Peed. 
grandsons, and upon the death of A, B sued A’s widow, 
alleging that he had been joint with his brother, and that 
by the custom of the family women did not inherit, and 
the court held that no such custom was proved, and that 
the deed was an ordinary partition-deed, the matter was 
afterwards held to be res judicata between the surviving —~— : 
brother and the widow’s daughter.’ A party, by his own — oo 





—_—— —=— nan 


| Ananta Balacharya v. Damodhar 3 13 Bom., 25 [1888]. 
Makund, 13 Bom., 25 (31) [1888], $ Rajah of Pittapur v. Sri Rajah 
citing West and Bihler (3rd ed.) Row Buchi Sittaya Qaru, L. R., 12 









681, and see supra, p. 78. I. A., 16 [1884]. s 
2 Krishna Behari Roy v. Brojes 5 Venkatadri v. Peda Venkayamma, = 
wari Chowdhrani, 1 Cale., 144; LR, 10 Mad., 15 {1886} = l T 
T. A., 283 [1975]. Ao 
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neglect, may be held bound by the conclusiveness of parti- 
Neglect. tion-proceedings. In Sheikh Hossein Buksh v. Sheikh 
Musund Hossein,’ the plaintiff, by suit, established his right 
to a 9gundas share in a certain puttee. Before decree pro- 
nounced, he made himself a party to certain butwara pro- 
ceedings before the Collector. but omitted to include his 
claim in those proceedings, and was, therefore, unable to 
ascertain his 9-gundas share for the purpose of executing 
his decree upon the property. It was held that he could 
not bring a second suit against the same parties to have his 
right declared. In Hari Narayan Brahme v. Ganpatrav 
Daji four brothers, by suit, partitioned certain ancestral 
property, excluding the village of Saspade. Three of them 
in their plaint claimed the village as not subject to parti- 
tion, and the fourth contented himself with denying their 
right. Subsequently the grandson of the fourth brother 
sued the others for partition of Saspade. It was held that 
the matter was res judicata by the former suit, the plaintift’s 
ancestor having neglected to bring the property into hoteh- 
pot. The Bombay Court observed upon the conclusiveness 
of partition proceedings as being subject to certain excep» 
tions, as where the property lies in different jurisdictions = 
or, being in the possession of a mortgagee, is not available  ž 


a 

for distribution. a 

Partition — Where, A, one of two joint owners, obtained -a decree for = 
puma partition against B, his co-owner, but the commission was = 


never proceeded with, and A subsequently obtained a decree — = 
for an account and sale of the property in respect of a mort- = 
gage which he held against his co-owner’s share; it was held : 
that the second decree extinguished B’s right to redeem, and — i = 
that the property was no longer subj ect to partition under the 









previous decree.’ eres ES = 
Viewasto The right to partition being a continuing cause of actio no f 
continuing it has been said that, so long as the property is joii held, k 


actions. the dismissal of, or failure to carry on, the pi imin ag 
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~ 1 18 W. R., 260 [1872]. 8 Kirty Chunder Mitter v. {nai 
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proceedings cannot bar a fresh suit. The preliminary decree 
settles the rights of the parties at that date, but not rights 
acquired since that date.’ 


Where *the adjudication in partition proceedings is not Proceeding 


conclusive there can be no bar to a fresh suit. The case o 
Dalbhaddar Nath v. Ram Lal? was a case of a supposed ate 
tion by a Court of Revenue which had never taken place; 
and it was held that neither Section 13 nor Section 43 of 
the Code operated to bar the suit. But where the matter 
ought to have been raised and was not raised in a former suit 
properly framed, the principles of res judicata will apply. Thus 
in Shyama Charan Banerii v. Mrinmayt Debi,’ the plain- 
tiff, against whom an ea-parte decree for partition had been 
obtained, sued to have his title declared to a garden which 
was embraced in the former suit. Explanation II was held 
to apply. So in a Mahomedan partition suit, where a decree 
was made, it was held to bar two of the defendants from bring- 
ing a suit for dower * although the plaintiffs in the later suit were 
co-defendants in the former suit. 


fu a ony 


But the mere determination of shares does not necessarily et 


mean partition, though it may effect a severance of the joint P* 
interest.» Transformation into estates and assignment of an 
estate, or the distinet intention to that effect, is necessary. 
So that a preliminary decree is not enough in every Case. 
An American authority, Barnes v. Boardman ’ has recently been 
acted on in Calcutta in a case where, by mutual mistake, some 
lands were excluded from the Report of the Commissioner. 
ene Nath Rai v. Baldeo,’ where it was considered upon 


oo nn 


1 Nasratullah v. |. Mujibullah, 13 All., intention to obtain separation is 
309 (313) (1891] ; Thakore Becharji v. effectual to destroy the joint estate 
Thakore Pujaji, 14 Bom., 31 [1882]; upon the principle of Appovier’s case, 
Madan Mohon Mondal v. Baikanta, 11 M. I. A., 75 [1866]; Ohidam- 
10C. W. N., 839 [1906]. See Soni v. baram v. Gauri, 2 Mad., 83; LE. B76" 
Munshi, 3 Bom., L. R., 94 [1900]. I. A., 177 [1899] (P. C.), a declaratory 


2 26 AIl., 501 [1904]. decree effecting separation on the 

3 31 Cale., 79 [1902]. same principle. 

4 Dost Muhammad v. Said Begum, 5 [1892] 157 Mass., 479, a E., 
20 All., 81 [1997]. 670. 


6 See Joynarain v. Girish Chunder, TECG L ey toes 12 ©. W. x. 
4 Calc., 434 (P. C.) [1878], a distinct 127 [1907]. . 
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the authority of Jagatjit Singh v. Sarabjit Singh! that the 
matter of the excluded land was never directly and sub- 
stantially in issue in the former suit, and might therefore be 
the subject of further litigation. But by Section 97 of the 
Code of 1908 all preliminary decrees are appealable. 


SECTION 4. Mortgagee of share prior to Partition. 


The position of a mortgagee of an undivided share in lands 
which, subsequent to his mortgage, have been partitioned 


against the under a buéfwara or revenue partition, or by suit, may be stated 


mortgagee of . 


an undivided IN two ways :— 


share ? 


Mortgagee 
a party or 


no party. 


(a) He may enforce his mortgage against the lands which 
have been allotted to his mortgagor in lieu of the original 
share, whether such lands are in the mortgagor’s possession 
or are in the possession of one who has purchased the right, 
title, and interest of the mortgagor. He cannot charge any 
other parcel of the estate in the hands of any of the former 
co-sharers.? 

(b) He may allege fraud in the partition as the foundation 
of his suit, and may, upon proving such fraud, and that he has 
been damnified thereby, invoke the aid of the court against 
all who were parties to the fraud.* 

There can be no doubt as to the rights of a mortgagee 
who was no party to the partition proceedings. The case 
of a mortgagee who was a party was considered in Muham- 
mad Sadiq v. Laute Ram,* a case under the N.-W. P. Revenue 
Act XIX of 1873; and this decision was observed upon in 
Mahadeo Prosad’s case Partition proceedings cannot be 
conclusive against those who are no parties, and may even 
be re-opened in effect at the suit of those who can prove 
fraud. Against a mortgagee who is a party, the ordinary 








rules as to conclusiveness of jadicial proceedings would apply. Z 


1 19 Calc., 159 (172) [1891]. 


2 Byjnath Lall v. Ramoodur 
Chowdry, L. R., 1 I. A., 106, 122 
[1874]. 


8 Mahadeo Prasad v. Takia Bibi, 
25 AI., 19 [1902]. See also Byjnath 


A 
Lall’s case above cited ; McCormick v. pas Ge 
Grogan, 4 E & I. A., 82 (88) [1874]; caine 
Barnesly v. Powel, 1 Ves. Sr., 283 | 
(285) [1749]. - a 
#23 All., 291 [1901]. ny 
6 25 All., 19 [1902]. = 
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CHAP. EX. | RENT SUITS. 
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Rent Suits. 
The first thing noticeable in applying res judicata to rent Concurranize 
suits is tht the principal feature, competency or concurrence pee A = 


So it has often been the condi- 
tions. 


a SECTION 5. 


of jurisdiction, is usually wanting. 
said that a rent suit can never decide a question of title.’ 
The real clue is to see whether the rent court has exclusive 
jurisdiction to decide a question of title. It is essential that 
it should exercise that jurisdiction in the manner prescribed 
by the Act to which it owes its existence,’ as for instance 
Section 107 of the Bengal Tenancy Act. 

At the outset, then, the subject is narrowed down to the pe- 
culiar functions of rent courts, the decision of whether rent is 
due for a particular period, for what lands, and at what rate. 
The other conditions of res judicata apply, for instance the 
causes of action must be the same—Dwarka Nath v. Ramchand 
Aich*—and the parties must be the same, Alimuddin Biswas v. 
Kafiluddi*; Brojobehari Mitter v. Kedar Nath.’ 

It has been said that where the question of title was only Title limited 
incidentally and not directly in issue ina rent suit, the plea will 2 ae es 
not be allowed to prevail in another suit for determination the Registra- 
of the title to the land. And it has been pointed that Section rea 
78 of Bengal Act VII of 1886, and Section 60 of Act VIII of 
1885, bar inquiry in a rent suit into any question of title in- 
dependently of the Land Registration Record ; and the right 
to bring a title suit is expressly reserved by clause (a) of Sec- 
tion 89 of the Land Registration Act.’ 

So where the question of title is no more than subsidiary 
to the main question, viz., whether any and what rent was 


-_— SUES EERE 


+ Za CW. N., aki (. B) 
[1898]. e 


1 See for instance Rajah Khetter 
Kristo Mitter v. Kunar Dinendra 


Narain, 3 C. W. N., 202 [1897]; 
Janessur v. Goolzaree, 11 W. R., 216 
[1869]; Chunder Coomar v. Namni 
Khanum, 19 W. FR., 322 [1873] F. B. 

2 Bhaishankag vV. Municipal 
Corporation, 9 Bom., L. R., 417 
[1907]. - - 

3 26 Calc., 428 [1899] F. B. 


5 12 Calc., 580 [1886] F. B. 

6 See Srihari Banerjee v. Khitish 
Chandra Rai Bahadur, 24 Calc., 569 
(574); 1 C. W. N., 509 [1897] ex- 
plaining Radhamadav Haldar v. 
Monohur Mookerjee, 15 Cale., 756; 
L. R., 15 I. A., 97 [1888]. 
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the title,!and presumably it can never be so unless the Legis- 
lature has so expressly said. ass 
The decisions have been classified * under two hike — aes ma 
(a) The first class of cases is where the alleged tenant sets 
up his own rights, and the matter in contest is between 4 
plaintiff and defendant alone as to whether rent is due fora 
particular period. In such a case the question of title 
may substantially arise as in the case of Raj Kissen Mooker- — 
jee v. Radhamadhab Haldar, where the Judicial Committee 
applied the principle of res judicata. In such cases the title 
of a third person does notcome in. The issue may be distinct, 
as for instance, whether the land was mal or lakhiraj*or 
whether. as in the Privy Council case, the plaintiff's right sA 
as zemindar has passed to the defendant. Very often, a 
however, the issue is merely as to the rate of rent for the ‘sas 
period in suit, in which case the cause of action recurs, — Š E ; 
and the case mutt be decided on the evidence. 4 os 
(b) The second class of cases is where the defendant sets up 
the title of a third person, or pleads that he is not m ae a 
occupation of the land. Here the issue is whether the ela- ; 
tionship of landlord and tenant subsisted during the e ; 
in suit, and Srihari Banerjee v. Kitish Chandra Roy Bahadur* — 
is a case of this kind. The determination of that issue is 
conclusive so far as it goes, but does not bar a suit for a 
different relief, as for instance ejectment or compens 
for the use of the land; and the plaintiff is not Da ed 
from establishing his title to the land both as apa a 
alleged tenant and also against the person whose title 
landlord the tenant defendant had set up in the rent s 
And Section 157 of the Bengal Canana Act enables: hin m 




















1 See Run Bahadur Singh v. i 
Lucho Koer, 11 Calc., 301 [1884]. Mookerjee, 15 Cale., Tat 

2 See Sahadeb Dhali v. Ram Rudra 5 Kasiswar Mukh opadhya v. 4 
Haldar, 10 C. W. N.. 820 [1906]. hendra Nath Bhandyri, 2 25 Cale., 13€ 

821 W. R., 349 [1874]. See [1897]. oe 
Bhairab v. Sohodeb, 1 C. W. N., cci, 6 24 Cate oe as re ec 
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a Suit for ejectment, to have an equitable rent determined. 
The subject is discussed in the Full Bench case of Dwarka 
Nath Roy v. Ram Chand Aich.' 

A Divigion Bench of the Caleutta High Court held that Instalments 
a decision that rent is not payable in instalments passed agar: 
in a rent suit is res judicata in a subsequent rent suit although 
the first decision was not appealable and the second was,* Appeal- 
both courts being of the same jurisdiction. The view taken eer vl 
by the Madras and Bombay Courts in Vithilinga Padayachi 
v. Vithilinga Mudali,? and Bholabhai v. Adesang,* is now 
overruled by the new Explanation II. The Calcutta judg- 
ment follows the ruling in David v. Girish Chunder Guha} 
and appealability is not the test. 

In Kailash Mondul v. Baroda Sundari Dasi? the defen- Benami 
dant, in a rent suit, was allowed to raise the defence that the pee 
plaintiff was a benamidar, though in a previous suit he had 
unsuccessfully denied the relationship of landlord and ten- 
ant, and had not raised the benami defence. Similarly in [legal cess. 
Woomesh Chandra Maitra v. Barada Das Maitra’ the defen- ; 
dant was allowed to object to an item of rent on the ground 
that it was an illegal cess, although he might have, and did 
not, object in the previous rent suit. 


Previous decrees for cesses at a certain rate have been A deeree for 
cesses raises 


held not to operate as res judicata inasmuch as cesses are añ prenanti 


variable quantity ; but such decrees are evidence against the tion. 
tenant, and raise a presumption for or against him in a sub- 
sequent suit for rent and cesses.’ 

A court which is not competent to try rent suits may yet — 
be competent to construe a contract and award compensation, 


-* 


a ee eee aa - 


13 C. W. N., 266; 26 Calc., 428 5 9 Calc., 183 [1882]. 


[1899] where Gopal Das v. Gopinath 6 24 Calc., 712, 1 C. W. N., 565 BER ee 
= e p 2 % 


Sircar, 12 C. L. R., 38 [1883] appears [1897]. 
to be doubted. T 28 Cale., 17 [1900]. See Radka 
2 Rai Charan Ghose v. Kumud Prosad Singh v. Bal Kowur Koeri, 


Mohun Dutt Chowdhry, 25 Cale., 571 17 Cale., 726 [1890]. l Ae 
[1898]. 8 Ricketts v. Rameswar Mulia, 28 — eee 
8 15 Mad., 111 [1891]. Cale., 109 [1900]. a 
4 9 Bom., 78 [1884]. 
* t 
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and its decision may be decisive of a rent suit subsequently 
brought in a competent court.! : 


‘‘ Tf a thing be not directly and precisely alleged it shall 


be no estoppel.””* When, therefore, in a rent suit, no issue 
as to the liability for all time to pay rent is directly and sub- 
stantially raised, the matter in issue must be limited to the 
particular years in question.’ This appears to be the general 
rule. 


Rent recovered under a decree cannot be recovered back 
in a fresh suit while the decree remains in force,* although 
the decree itself appears to have been passed on an errone- 


ous basis.’ The decree stands unless and until it is super- 
seded or reversed by a competent court. The question is 
fully discussed in the Full Bench case of Jogesh Chunder 


Dutt v. Kali Charan Dutt? where the majority of the court 
held that certain decrees for enhanced rent were not super- 
seded by a Privy Council Judgment. 

It has been held in Allahabad, upon a construction of 
Section 36 of Act XII of 1881, that a plaintiff is not estopped 
by an adverse decision under that section from suing in 
ejectment,’ and that the decision of the revenue authorities 
effecting a mutation of names under Section 102 of Act XIX 
of 1873 does not bar an ejectment suit. A comparison of 
the different provisions of the rent law is beyond the scope — 
of this work, but reference has been made to the subject in 
Chapter VIII. z 

The question of the conclusiveness of ex-parte decrees in = 
rent suits has come before the courts from time to time: see 
Mahara) o Beerchunder v. Ramkishen,* Beerchunder Manickya 


e aoe 





















7 — ee ——— 


l Bishnu Pri: ya Seniha v. 5 See Kishen Sahai v. Ba 
Bhaba Sundari Debya, 28 Calc., 318 Singh, 20 All., 237 [1898]. 


[1900]. 6 3Cale., S0 TISTI mM à 
2&0., Litt. 352b. 1 Zubeda Bibi v. Sheo Charan, 22 
8 Vishnu v. Ramling, 26 Bom., 25 All., 83; Hamid Ali v. Wilyyat ali. 
[1901]. Tb., 93 [1899]. ee w p- 
# See Marriott v. Hampton,7T.R., a Niadar v. Baru Mal, 24a As 


269 [1797]; Shama Pershad Roy v. [1901]. 
Hurro Parshad Roy, 10 M. I. A., 9’ 14 B. L. Ro vons 


203 [1864]. 
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yv. Hurrish Chunder,, Madhusudan Shaha v. Brae.? The 
question to be asked is whether the court has found what 
is the proper rate of rent. This can only be in a contested 
case. Usually the decree is binding only as to the actual 
period sued for. The matter is one to be determined by 
the provisions of the rent law and the procedure laid down 
by the particular Act. The cases are not at all uniform.® 

In Maharajah Jotindra Mohan Tagore v. Shumbhu* it was 
held that rent is a recurring cause of action, and defendant is 
entitled to have the court’s judgment in each suit upon the 
evidence unless the rent for future years has been determined, 
following Hurry Behari v. Pargun,® and Nilmadhahb Sarkar v. 
Brojo. But when it appears that there has been an issue as 
to the jama, and it was intended to decide it finally, and it 
was so decided, then in another court of competent jurisdic- 
tion the matter cannot be re-opened. See Bhuban Mohan v. 
Durga Nanda.’ 


SECTION 6. Mortgages and the Code. 


Various mortgage cases have been 
dered in preceding chapters. 

The principles of conclusiveness, as applied to mortgage 
suits, are not precisely the same as those hereinbefore 
discussed, and their application gives birth to different prob- 
lems owing to the special remedies of mortgagor and mort- 


gagee. á 


incidentally consi- 


a a ——— e 





potiah, not allowed to shew right 
of occupancy not claimed in plaint. 
Roghu Nath v. Jagutbundhu, $ 
C. L. R., 393 [1881], suit for abate- 
ment held not barred by suit for rent. 
Nilmadhub v. Brojo Nath, 21 Cale., 
236 [1893], issue as to area not 
finally decided: each year’s ne a 
separate and entire cause of action. 

$ 4C. W.N, 43 [1897]. - 


I 3 Calc., 383 [1878]. 

2 16 Calc., 390 [1889]. 

3 See for instance Balaram 
Mondul Ẹ{~. Kartick Chandra, 4 
C. W. N., 161 [1899], rent decree 
by waradar no res in suit by land- 
lord as regards title or rate of rent. 
Gopee Mohun v. Hills, 3 Cal., 789 
[1878]. A uniform rate of rent was 
proved by defendant in a suit for 


arrears ; plaintiff then sued to on- 
hance ; held nọ res judicata. Brinda- 
bun v. Dhananjoy, 4 C. L. R., 443 
[1879]. failure to prove title under 


5 19 Calc., 656 [1890]. 
6 21 Cale., 236 [1893]. 
72C. W. N., ceciii. 


Order 
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Hence we shall discover that by no means every part ‘of 
the main provision, Section 12 of the Code, has its function 
when suits for redemption, foreclosure and sale are con- 
cerned. The Code of 1877, which is substantially’ the same 
as that of 1882 so far as Res Judicata is concerned, was 
enacted apparently without any reference to mortgage suits. 

Treatment of mortgage transactions under the heads of 
competency of courts, finality and so forth, is out of place. 
The main principles involved is that of the old Explanations 
II and Ill. Briefly stated, two propositions emerge—(a) A 
mortgagee must advance all his claims at once whether he is 
voluntarily or involuntarily brought before the court. (b) A 
mortgagor must redeem when he can, otherwise his right or 
his remedy may be extinguished. 

To both these rules there are of course exceptions. 

Other propositions in process of formation or emergence 
will be noticed. But by far the most instructive process is 
to arrange the cases as they have arisen and to observe the 
growth in the direction of finality. The provisions of the 
Code may be briefly indicated. 

By the Code of 1908, Sections 85 to 90 inclusive, 92 to 94 
inclusive, 96, 97, and 99 of the Transfer of Property Act are 
repealed, and are re-enacted with modifications in Order 
XXXIV of the Rules, which are to have the same effect as if 
enacted inthe body of the Code, that is, until they are annulled, 
altered, or added to in accordance with Part X. 

Rule 1, corresponding to Section 85, provides that: Al 


persons having an interest either in the mortgage security — 


or in the right of redemption shall be joined as parties in 


any suit relating to the mortgage. Section 91 which pro- 


vides who may redeem, stands unrepealed. 


Rules 2 and 3, which correspond generally to Sections 86 < 
and 87 indicate the nature of the preliminary and final fore- 


closure decrees. Forms are now given in Appendix D to 
the First Schedule (Nos. 3, 6 and 10). 


89, indicate similarly the nature of the preliminary ns gg z as 


S— 
Rules 4 and 5, corresponding generally to Sections 88 a a 
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decrees for sale (see Schedule 1, Appendix D, Nos. 4, 7, 8, 
9° for the forms). 

Rules 7 and 8 in the same way deal with the preliminary 
and final redemption decrees (see Schedule 1, Appendix D, 
Nos. 5. 7, 8 and 9 for the forms). 


SECTION 7. Position of the Mortgagee. 


A mortgagee who is made party to a suit on a mortgage, Assertion of 
whether prior or subsequent to his own, and omits to set up pea 
his charge, and to have it redeemed (if prior) or to redeem mortgagees 

ae å ? ., once brought 
the prior charge, will not be allowed to bring another suit before the 
for the relief which he might and ought to have obtained °°" 
before. The above proposition was laid down by the Judi- Sri Gopal v. 
cial Committee in Sri Gopal v. Pirthi Singh,’ approving the eta na 
decision of an Allahabad Full Bench.? 

The object of Section 85 of the Transfer of Property Act The object 
(LV of 1882) was to bring all persons interested before the Tea 
court in one suit, so that their rights may be dealt with 
and disposed of * and to avoid a ** shocking multiplication ”’ 
of actions*; and Explanation II (now IV) is peculiarly 
applicable to such cases. In cases where that provision 
applies, it is by no means necessary that the matter should 
have been heard and finally determined in the previous 
suit. 

An Allahabad Full Bench * held in 1898 that the holder Independent 
of two independent mortgages on the same property, and pret gy 
who is not restrained by a separate covenant in either of lender. 
them, may sue separately if he chooses. He cannot sell 
the property twice over, but he may sell the property and ° 
then attach the surplus (if any) in execution of his second 


a 
decree. This point was not argued before the Judicial 
Committee in Sri Gopal v. Pirthi Singh, and was, therefore, 
. e 
not decided.’ 
PE E NE cl E ESS AAE EI T RA e ` 
1 24 AIL, 429 [190Z]; 29 I. A.. + 24 All., at p. 438. 
118. " 5 Sundar Singh v. Bholu, 20 AI., 
2 20 All., 110 [1897]. 322 [1898]. + 
3 Ib., 114, 115. 6 24 AIl., pp. 438 & 439 [1902]. 
La 
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ieii The principle of the Privy Council ruling was applied to 2 
mortgagee, ® Case where the prior mortgagee, though impleaded, was : 
wrongly described as a subsequent mortgagee and purchaser. 
His silence was calculated to mislead purchaser? and to 
defeat the object of Section 85, and his suit was dismissed.! 
Explanation II of the Code of 1882 was held to apply. 
Mortzagee It would appear that there was nothing to prevent a mort- 
separate gagee from selling a portion only of the property hypothe- 
remedies cated to him, and, if the sale of that portion proves insuffi- 
EN cient, obtaining a further order to sell another portion of 
the mortgaged property under Section 89 of the Transfer of 
Property Act, or applying under Section 99 fora decree 
against the property not hypothecated.® 
A singular When two mortgages were executed on the same day and 
Two, mort. ecrees were also obtained on the same day, neither mort- 
gages. gagee making the other a party to his suit, and one mort- 
gagee managed to get possession of the mortgaged property, | 
it was held by an Allahabad Full Bench* that the mortgagee 3 
out of possession might sue the mortgagee in possession for : 
possession of a moiety, or in the alternative, for redemp- 3 
tion. Neither Section 43 of the Code of Civil Procedure, = 
nor Section 85 of the Transfer of Property Act barred the 
suit, and the mortgagor was not a necessary party. 
Suing as It has been held that a mortgagee who fails to rely on his 


omise an title as such in a suit brought by him as absolute owner will 


on the not afterwards be permitted to sue upon his mortgage title.‘ 
Pano of Mortgagees, without notice that the mortgagor was benami- 


Ram onini dar for her husband who authorised her in his lifetime to a” e 
Coondoo’ a 


ee, mort held to have a better title than the purchasers of the hus- — ae 
band’s right, title and interest» The objection of these Poe o a 
chasers was taken for the first time on appeal.’ aa 





1 Gopal Lal v. Benarasi Pershad + Balmakund v. Musammat Singh ae , 





Chowdhry, 31 Calc., 428 [1904]. 19 All., 379 [1897]. EE 
2 Balkishanji Maharaj v. Mithu E Toia Khan v. Ayub Khan, | i oe 

Lal, 25 All., 212 [1902]. All., 517 [1897]. @ 54 ae 
a Sheo Prasad v. Behari Lal, 25 5 Mahomed Mozuffer Heaven. ee 
1., 79 [1902]. Kishori Mohon Roy, 22 Cale., 9 a 
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*Where a mortgagee accepted irregular payments as pay- Mortg 
ments made in satisfaction of a covenant in a mortgage waiver by 5 
deed which provided for payment by certain instalments, - 
he was taken to have waived his right to enforce the penalty ss 
provided for the breach of the covenant which he had an 
option to enforce under the deed.’ 

Mere delay, in suing on the part of the mortgagee, was Delay; _ 
held to be no ground for holding that he had never any in- pra 
tention to enforce a contract for an enhanced rate of interest.* rate. 

Where a mortgagee has once sued to enforce his security, Mortgagee, 
and has been content to take a mere money decree, he can- oneal 
not bring another suit to realize the debt by sale of the remedies. 
mortgaged property. Soit has been held in Calcutta, having 
express reference to the Explanations to Section 13 of the 
Code of 1882.* 

When a mortgagee purchases the mortgaged property Lien not 
along with other properties and jointly with other persons ae am 
in undivided shares, his lien is not extinguished, but is exist- 
ing for his benefit within the meaning of Section 101 of a 
Act IV of 1882 <=. 

The principle of Sadasiva Pillai’s case’ has been applied Varying 4 
to the case of a mortgagee who omitted to proceed under execution. i 
Section 90 of the Transfer of Property Act, and applied for j 
execution in the ordinary way for recovery of the unsatis- g 
fied balance. When such proceedings are struck off with- E 
out objection by the judgment-debtor the court’s order has oe 
been held to have the effect of an order under Section 90.7 


 — E 
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(1395), sopiying she principle of 
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It was held in Bombay that Section 43 of the Code of a8 
L882 is directed against two evils: the splitting of claims z 
and the splitting of remedies. It was said that Section 99 
of the Transfer of Property Act is aimed at another and 
distinet evil: the hardship inflicted on mortgagors by mort- 
gagees proceeding to realise their claims by execution of | — 
money decrees passed in respect of the mortgagor’s personal = 
liability. The Section therefore provided that mortgaged 
property shall not be sold in execution of a decree otherwise 
than by an ordinary mortgagee’s suit. It will be seen, 
therefore, that the primary purpose of Section 99 is not to 
inerease but curtail a mortgagee’s powers. For that purpose 
alone the bar of Section 43 has to be relaxed. The only 
purpose of that relaxation is to relieve a mortgagee from 
the restriction placed on the splitting of his remedies. The r 
rest of the restriction remains unimpaired, so that if a 
plaintiff omits in his former suit to sue in respect of any e 
portion of his claim he will be met thereafter by the bar of i 
Section 43.? | 


4 





Section 99 is now repealed, and it is provided by Order — = 
XXXIV, Rule 14(1), that where a mortgagee has obtained a = 
decree for the payment of money in satisfaction of a claim som 
arising under the mortgage, he shall not be entitled to bring ~ H 
the mortgaged property to sale otherwise than by institu- a 
ting a suit for sale in enforcement of the mortgage, and he = 
may institute such suit notwithstanding anything contained — = 


in Order IT, Rule 2 (the old Section 43). ae 


pE- 





















= 





unpaid purchase-money, and the suit was dismissed by rea a 
son of the mortgage being unregistered, a subsequent suit 
framed as for the enforcement @f a lien for unpaid purchas 
money was held barred by Explanation II of the E i | 
i882* as interpreted by Kameswar Pershad’s case’ Freak 


l See the observation of Jenkins, 2 Akayi Kunhi v. ae va Bi 26 
C. J., in Govind v. Parashram, 25 Mad., 645 [1903]. yi a ' 
Bom., 161 [1900]. Order XXXIV, 8 20 Calc., 85 nso 
Rule 14 makes this clearer. á: 


j +) > j aea AI eT? 
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, A suit in ejectment, on the ground that the defendants Mortgages 
though let into possession as tenants refused to surrender, “"° °"" 
and were setting up title, is not barred by the dismissal of 
a previous suit upon a mortgage which contained no cove- 
nant to pay.’ 

An extreme application of the principle of Explanation apres des, 
IV occurs in a Bombay case of a redemption when the mort- sequent en- 
gagors obtained possession in March 1894 upon the footing papers 
of the first court’s judgment, and paid the amount in excess in appeal. 
of the lower court’s decree ordered by the Appellate Court 
in March 1896. The mortgagees sued to recover mesne 
profits for the period between these dates, and contended 
that the modification of the original decree on appeal gave 
rise to the present cause of action. Jenkins, C. J., said 
that it was incumbent on the mortgagees to see that the 
original decree covered all their rights, and observed that a 
redemption suit has for its purpose the complete adjustment 
of the rights of the parties, and that the decree, if properly 
framed, should provide for matters even up to the time when 
it is ultimately carried into effect.2 This is the principle 
of the new Code, Section 47. 

The principle of the Explanation was held not to apply Real owner 
in a case when the real owner sued his agent for possession peor 


> agent and 
making a mortgagee of the agent a party, but praying for mortgagee, 
t : 3 5 3 but no relief 
no relief against him. A decree for possession being passed, sought 
the mortgagee sued the owner on his mortgage, alleging pair the 
that he allowed his agent to become the ostensible owner, 
and that the mortgage was, therefore, good. The court 
held that the mortgagee’s claim could not have been decided 
in the possession suit, because no relief was sought 
against him there, and that the owner was himself to blame 
if he was harassed by this litigation.’ = 
When the plaintiff had, in a former mortgage litigation, Priority not 
claimed. 


1 Veerana Pillai v. Muthu Kumara, 27 Mad., 102 [1903]. 


2 Vinayak v. Dattatraya, 26 Bom., 661 [1902]. See the observations at 
pp- 667, 668. 


8 Ramdas v. Vazirsaheb, 25 Bom., 589 [1901]. 
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claimed the position of a subsequent mortgagee, and omitted 
to set up or claim priority for an earlier mortgage, it was 
held that he could not, in the present suit, claim such priority 
because he ought to have pleaded his prior bond as a defence 
to the earlier suit.’ 

TYortzagee a In Rajah Kishendatt v. Rajah Mumtaz Ali the Judicial 

Seca ag Committee held that the effect of a sale under a power-of- 

teeds. sale is to destroy the equity of redemption, and constitute 
the mortgagee, exercising the power, a trustee of the sale 
proceeds after satisfying his own charge, first for the subse- - 
quent incumbrances and ultimately for the mortgagor.” 
The result is the same when the court sells.* 

Where. therefore, a second mortgagee who was a party to 
the first mortgagee’s suit. took no steps to enforce his lien on 
the surplus sale-proceeds, but subsequently a third mort- 
cagee, with notice of the claim of the second mortgagee, 
brought a suit without making him a party and withdrew 
the surplus sale-proceeds, the view of the court was that 
neither Section 244 nor 295 of the Code of 1882 had any 
application.* 

The case would be different if the second mortgagees had 
been permitted to prove their claim in the first suit, and an 
order had been passed declaring them entitled in accordance 
with the Original Side practice. The principle of Explan- 
ation Il (now IV) would then have debarred them from 
asserting in the third mortgagee’s suit a claim which 
they ought to have made good on the basis of the first decree. ~ 

Interest, The view was expressed by Sir Subrahmania Ayyar in 
augments one case® that Section 85 of the Transfer of Property Act 
claim by does not modify the rule of res judicata as to the competency — 


accrual of. 2 MAE eee -3 
Competency. Of courts, viz.. that the jurisdiction of the two courts must 
be concurrent as regards pecuniary limit as well as subject- 
1 Baranashi v. Johori, 8 C. W. N., + See Berhamdeo Prasad v. Tara a 
385 [1903]. Chand, 33 Calc., 92; 9C. W. N 988 
26 I. å., 145 (160); 5Cale., 198 [1905]. = 
(211) [1879]. 6 Giriya Chettiar v. Sabaputhy 


3 Padmanath v. Khemu, 18 Bom., Muduliar, 29 Mad., 65 [1905]. = 
684 [1893]. or 7 
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matter, and that the augmentation of a claim by accrual 
of “subsequent interest will prevent the operation of the 
estoppel. The case was of a special character, and the 
former de#ree as to the rate of interest might well be con- 
strued as not restrictive of the plaintiff's right to recover 
interest at 18 percent., and not as limiting the interest to 
6 per cent. 


The case of Baker v. French,’ recently decided by War- Baker v. 


rington, J., appears to be in conflict with the law as adminis- 


French 
[ 1907] ; 


tered in this country, but is nevertheless consonant to prin- quasi res 


judicata not 


ciples of natural justice. The mortgagee having sued on ADDES 


five charges, subsequently applied for an order extending 
his relief to a sixth charge which he had mislaid. His appli- 
cation being refused, he brought a fresh action for foreclosure 
on all six charges. This suit would be barred by the prin- 
ciple of Explanation IV, but the court held that the sub- 
ject-matter of the two actions was not the same, and that 
in the circumstances the plaintiff was not estopped. 


Where in a suit for possession by an assignee of the mort- Mortgagee’s 


gagor the title of a usufructuary mortgagee in possession 
was negatived, his remedy is to sue for possession ; and he 
cannot sue for sale unless the dispossession was owing to 
the wrongful act or default of the mortgagor. There having 
been a plain adjudication against the mortgagee of the right 
to possession on the strength of his mortgage, he was held 
debarred from suing for his debt and bringing the lands 
to sale.* The reasoning appears to be obscure, because 
the title of the mortgagee was not necessarily decided in 
effect in the previous suit. His title was affirmed, but the 


lands were not identical. It is difficult to see how his lien 


could be defeated. 


lien defeated 
by negation 
of his title 
in suit for 
possession. 


It has been held that where a mortgagee holds two differ- Tyo mort- 
ent mortgages.on the same property, there is nothing in 28% S 
Section 13 or 43 of the Code of 1882 which renders it im- perty. 


perative for the mortgagor to sue for redemption of both 





1 1907, 1 Ch., 425. 
2 Gokul v. Srimal, 6 Bom., L. R., 288 [1904]. 
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mortgages at the same time, the contracts being separate and 
divisible.' we 
Eat use It has been held that a mortgagee who has purchased the a 
` equity of redemption at auction, and whose sale has been 
declared fraudulent in a suit for possession, is not debarred 
from relying upon his mortgage and obtaining relief on that 
footing, because his mortgage would have been no answer 
to the previous suit for possession. and he could not have 
been compelled to demand repayment at that particular time.” 
Attornment A mortgagee, let into possession by the mortgagor, cannot 


eee set up a title adverse to or inconsistent with the relation 





existing between them.* 
Recovery Where a finding, not embodied in the decree, as to defen- 
of balance = dants non-liability personally, was arrived at in a suit for 


red. 
an the enforcement of a vendor’s lien, such finding being clear 
and unambiguous was held to be res judicata in a suit under g | 
Section 90 of the Transfer of Property Act.’ 3 
Preemption The right of preemption cannot properly be pleaded in S 


PIS at answer to a claim for redemption made in a former suit, 
pleaded. because the pre-emptor has no vested ownership until he 
has asserted his right, paid the pre-emption price and got 
himself substituted for the vendor. Pre-emption is a right 
which matures only after the above conditions have been 
satisfied.° 
Therefore where (in the case now cited) a mortgagee, who č 
was also a co-sharer in a village, did not advance any claim — a 
to pre-empt as a defence to a redemption suit, a Full Bench _ E 
held that Explanation II of the Code of 1882 did not bar nee 
his suit for pre-emption. ae 
Pre-emption, In a suit against purchasers from a Hindu widow of her Ba S 
dismissal of 


i =e 
suit for, no ee 
Ki 
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bartosuitas “i See Madarhil v. Krishan, 16  Nachiar v. Ramchandra, 16M. L. 3 ae oe 
ae M. L. J., 48 [1905] F. B., overruling 5 [1905]. T EE 
Rangasami v. Kishna. 22 Mad., 259 + Uttam Ishloll Rai v. Ram Narai no 
[1898]. Rai, 28 All., 565 [1906], ratarting, > 4 
2 Gurusami v. Kaviri, 14 M. L. J., Janiit dn v. . nE 
485 [1904]. | All., 606 [1885] and other 


8 See, for instance, Lakshmi See Order 
j 5 Ramchand v. Durga Prasad, 26 All., 61 [1903]. 
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widow's interest, the plaintiffs claimed but failed to prove 
their right of pre-emption. They sued again after the widow's 
death to set aside the alienation as not justified by legal 
necessity,*and put forward their title as the next male heirs. 
The Judicial Committee held that the former dismissal was 
no bar under Explanation II of the Code of 1882, because 
the introduction of their title as heirs would have been in- 


congruous in the pre-emption suit. The effect of the aliena- 
tion upon the reversion would not be matter which might 


or ought to be decided when the question wes. what the 
widow had the power to convey, and did convey.’ 

So, where the purchasers have acquired a title as co-sharers Maturing 
after an alleged cause of action has arisen but before suit nAn 
brought, it is open to them to plead that right as an answer 
to a later suit although the title has been acquired by vir- 
tue of the dismissal of a former suit in which some of the 
present plaintiffs were plaintiffs. They could not have 
pleaded their title in the earlier suit because it only matured 
after decree.* 


SECTION 8. Position of the Mortgagor. 


In England, the dismissal of a suit to redeem by reason Mortgagor’s 


of the non-payment of the money or for any other cause pi sn 


than for want of prosecution, operates as a judgment of extin- — 


foreclosure. It would appear, however, that under the Sea: coe — 
Transfer of Property Act the only orders which extinguished XXXIV,  ăě 

i Rale 8. e 
the right to redeem are (a) an order absolute for foreclosure —— 


under Section 87; (b) an order absolute for sale under Sec- 
tion 88; and (c) an order for foreclosure or sale in a mort- 
gagor’s suit for redemption.* A series of rulings of the 1 
Madras Court ® inclined to the view that where a A 












345 ; 34 I. A, 72; 9 Bom., LLR, Bahadur Rai v. Tek Narain Rai, 21 

591 ; 4 Al. L. J., 232; 17 Mad. L. Al., at p. 256 [1899]. 

J., 233 [1907]. * vam Chast, SA Mok, SEE 
3 Ram Hit Singh v. Narain Rai, * baram Chetti, Tre E ss 3! 

26 All., 389 (19047, 
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decree-holder fails to exercise his right of redemption the 
legal relation of mortgagor and mortgagee continues, and 
he may, in a fresh suit, again assert his right to redeem on 
payment of such sum as then may be due; and the Madras 
rule was referred to without disapproval in the Privy Council 
ease of Hari Ravji v. Chapurji Hormasji Shet.' 

A Full Bench of the Allahabad Court, however, held that 
a second suit is not barred when the decree in the first suit 
provided that if payment was not made within the time 
fixed ‘‘ the judgment shall be deemed to be non-existent,” ; 
holding that the words in Section 93 of the Transfer of 
Property Act, ‘‘ the plaintiffs right to redeem shall be 
extinguished,” were purposely placed in the Act to remove 
a particular case of a suit for redemption from objec- 
tions under Section 13 of the Code, and that decrees for 
redemption fall outside the scope of Section 244 of the 


Code. 


Madras Full The same question was elaborately discussed by a Madras 


Bench. 


Full Bench a few months later, when the Allahabad Full 
Bench had not been reported, and the conclusion arrived 
at by the learned Judges was opposed to the view previously 
thereto generally adopted by the Madras Court, and appeared 
to be in direct conflict with that expressed at Allahabad. 
So far it was conceded at Madras that the right to redeem 


is a subsisting right until the order under Section 93 is made, 
but the Madras view was that though the right subsists | 


the remedy is barred by Section 13 of the Code.’ 


The Bombay rulings, Gan Savant v. Narayan Dhond, ‘ 
and Maloji v. Sagaji,’ were passed before the Transfer of — 


Property Act was introduced into that Presidency; but the 


difficulty was met in Nandram v. Balaji,’ a decision which — 


holds that an application under Section 93 to extend ba ak 












110 Bom., 461 [1886]. See also 3 Vedapuratti v. Vallata, 25 Mad. a | 


Nawab ENEA Ali Khan v. Jowahir 300 [1902]. 
Singh, 13 Moo. I. A., 404 [1870]. + 7 Bom., 467. 
2 Sita Ram v. Mahho Lal, 24 All., 6 13 Bens 567. œ 
44 [1901], overruling David Hay v. = 6 22 Bom., 77l. 
Raziuddin, 19 All., 202 [1897]. 
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time for redemption may be passed at any ti 
order absolute is made. 

The Calcutta cases of Siva Pershad Maity v. Nundo Lall, 
and Rof Dinkur Doyal v. Sheogolam Singh,’ appeared to 
conflict. 

Section 93 appears in another form in Order XXXIV, Rule 8, 
which appears to extinguish by Sub-Section 2 the right to 
redeem when payment is not made; but the mortgagee must 
apply to have the mortgagor’s right declared barred. The 


order contemplates throughout a regular procedure in aid 


of finality. 


A mortgagor, whose property is subject to two mortgages, Ne not sue 
eem 


is apparently not bound to redeem both in one and the a:aarant 
same suit, because a plaintiff is not bound to include all rO ESEG at 
his causes of action in one suit. The subject was carefully time. 
considered in Ramaswami v. Vithinatha Ayyar, where a 

suit to redeem a mortgage of 1856 having failed because 

the mortgage was not proved, the plaintiff was allowed to 

sue the same defendants to redeem a mortgage of 1853. 

In the case of a joint mortgage by father and son, mem- Constructive 
bers of a joint Hindu family, where a mortgage decree was 2a A 
made against the father alone, the son sued to obtain a mortgagor. 
declaration that the mortgage did not bind his share, (1) because 
he was no party to the former suit, and (2) because the debt 
was incurred for immoral purposes. The first issue was 
found in favour of the son, the second against him. As a 
result of these findings it was held that the son should not š 
be allowed to contest the validity of the mortgage in a 
further suit, because the fact that the second issue had been 
decided against him placed him in the same position as if 
he had been made a party to the mortgage suit. But he 
was allowed to redeem.* 

A defendant mortgagor against whom a mortgage decree 


1 18 Calc., 139 [1890]. Chand, 28 Calce., 517[1901]; followed 
2 22 W. Rea (civ. rul.) 172 [1874]. in Kanhaia Lal v. Raj Bahadur, 24 
3 26 Mad., 760 [1903]. All., 211 [1901]. 
é Lala Subaj Prosad v. Golab 
* A 
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has been passed in respect of ‘‘ the property specified in the 


to shew what plaint ™ is not precluded from suing to recover property 
nl ag never hypothecated and wrongly included in the plaint.! 


morte 


Mortgagor’s 
after- 

acquired in- 
terest feeds 


the security. 


Estoppel 
against 
mortgagor. 


Mortgagor 
may not 
derogate. 
Principle of 
Section 43, 
Act VI of 
1883. 


Principle of 
in part 
delicto. 


Relinguish- 
ment by 
mortgagor. 


The ratio decidendi appears to be that the court never in- 
tended to give a decree over any property other than that 
actually hypothecated. 

A mortgagee is entitled, for the purpose of his security, to 
all such interests as may be acquired either as accretions to 
or in place of the original interest which was conveyed to 
him. For example, in the case of a mortgage or a charge 
upon leasehold, if a new lease be obtained by a mortgagor, 
either on a forfeiture of the original lease, or by other means, 
the owner of the mortgage or charge will have the benefit 
of the new lease for the purpose of his security.” 

So also the mortgagor cannot, to the prejudice of the mort- 
gagee, surrender any after-acquired interest.® 

On the principle of Section 43 of the Transfer of Property 
Act a mortgagor cannot obtain a shield against puisne in- 
cumbrances by paying off a prior mortgage or purchasing 
the mortgaged property. The rights of the parties will be 
determined as if the prior mortgage was still existent.* 

It has been held that where one member of a family exe- 
cutes a mortgage and all the members join to defeat the 
mortgage by setting up a prior partition, the mortgagor is 
apparently entitled, but only as between himself and the 
other guilty parties, to show the real nature of the alleged O» 
partition. But this rule can only apply when the fraud has k 
not been actually effected. = 

A mortgagor ought to raise, at the earliest opportunity, 








an objection that the sale is invalid by reason of the decree a 
nisi not having been made absolute.’ = a 
A mortgagor who failed to prove a specific mortgage he 
his suit to redeem was held debarred by Section 43 of the na 
> ie — 
1 Ram Chunder v. Kondo, 22 All., + 29 Mad., 113 [1905]. ERRA e — 
442 [1900]. 5 Thacoor Prosad v. Baluck, k 
2 Shan Das v. Batul, 24 All., 538 C. L. R., 64 [1882]. ~- 
[1902] and cases there cited. 6 Cita Paad V. 
3 Ib. 31 Calc., 370 [1903]. 
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Code from relying on admissions of which he was aware at 
the time of the previous suit.! This decision was doubted 
in Parambuth v. Puthengattil* as opposed to the decision of 
the Judicial Committee in Amanat Bibi v. Imdad Hossein,’ 
and to other later decisions of the Madras Court.* 

A suit to redeem a kanam as to four out of six items of 
land, was dismissed on the ground that the kanam had not 
been split up. It was held that Sections 13 and 43 of the 
Code of 1882 barred any claim on the kanam, but where in 
a subsequent suit the plaintiff relied on his title as a distinct 
cause of action, there is no bar. The former claim arises es- 
contractu, while the latter is founded on tort.’ 


In redemption suits all mortgages should be redeemed in Redemption 
one and the same suit; and if the plaintiff, knowing of the *”™ 


existence of a prior mortgage to those who are defendants 
in his action for redemption under a subsequent mortgage, 
chooses to make no claim for redemption under the prior 
mortgage, he must be taken to have abandoned his claim 
under it, and cannot be allowed to bring a fresh action for 
redemption of the same lands.’ 

In Ramaswami Ayyar v. Vythinatha Ayyar’? a previous 
suit to redeem a mortgage of 1856 was dismissed on the 
ground that the mortgage was not proved. In 1897 the 
plaintiff sued to redeem a portion of the property said to 
have been covered by the mortgage above mentioned, but 
the mortgage now sought to be redeemed was a mortgage 
of 1853, pleaded by the defendants in the previous suit. 
A Division Bench held that neither Section 43 nor Explana- 
tion II of the Code of 1882 operated as a bar. 


This case and Guddappa v. Tirkappa® are said to be in Views in 





1 Rangasami Pillai v. Krishna 5 Parambath v. Puthengattil® 28 
Pillai, 22 Mad., 259 [1898]. See Mad., 406 [1905]. 
Krishna Pillai v. Rangasami Pillai, 6 See the observations of Boddan, 


18 Mad.. 462 [1895]. J.,in Parambath v. Puthengattil, 28 
2 28 Mad., at 409 [1905]. Mad., 412 [1905]. 
3 15 Cale., 800 [1888]. 7 26 Mad., 760 [1902]. 


* See Ramaswami v. Vythinatha, 3 25 Bom., 189 [1900 
26 Mad., at p. 773 [1902]. - : 
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cases. 

It is pointed out in Ramaswami Ayyar v. Vythinatha 
Ayyar t that neither of the Privy Council decisions*in Wom- 
atara Debia’s case,” or Kameswar Pershad’s case,’ supports the 
proposition that a plaintiff who seeks to redeem a specific 
mortgage or to eject on a specific lease, and fails in such suit 
because the mortgage or lease is not proved, is thereby pre- 
cluded from seeking to redeem the same property or a por- 
tion thereof from another specific mortgage, or to eject on 
the strength of his title the person in possession; the real 
test being whether the cause of action or transaction on 
which the two suits are based is the same, and not whether 
the transaction is sought to be established in different modes 
or by different means. 

Explanation III of the Code of 1882 was held to bar the 
claim of a mortgagor for mesne profits which have accrued 
due prior to his suit for redemption. In Kacha v. Laksh- E: 
maning * the plaintiff sued in 1894 for redemption, posses- 
sion and surplus profits, but the court made no order as 
to the profits, though obviously on its finding there must 
have been such. In 1897 the mortgagor sued for these 
profits, and the court dismissed his suit on the ground that _ 
he might have obtained that relief in the former suit. ~ a 

In Satyabadi Behari v. Mussamat Hirabati® the mortga- 
gor in 1903 sued for redemption of a usufructuary mort- aa 


= 
conflict, but the facts were widely different in the two 5 
< 
















refusal, and declaring her intention of bringing a separate — ok 
suit for profits received by the mortgagee after refusal of S a 
her tender. Redemption was decreed on condition of pay- = 
ment of what was due on the date of tender. The amount — a a 
was deposited in court and the plaintiff was put into posses — S 
sion. She then sued for damages on account of detention of zi 
the property by the mortgagee between date of tender and i 
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1 26 Mad., 760 [1902]. + 25 Bom., 115 (1900), ae 
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delivery of possession. The court held that the damages might 
and ought to have been ascertained in the redemption suit. 

The scheme of the Transfer of Property Act is analysed Scheme of ~ 
in the aBove case, where also the authorities are reviewed mata 
and considered. The Act plainly indicated that in a redemp- 
tion suit the whole of the accounts must be taken. The pea 
fact that the mortgagor proposes to bring a separate suit 
for profits does not affect the application of the doctrine of 
Res Judicata. 

By the rule of lis pendens neither party can alienate the Sale pen- 
property in dispute so as to affect his opponent. When, a 
therefore, the mortgagor sells pendente lite, his purchaser is i 
bound by the result of the litigation although his purchase 
occurs before service of summons. Apart from the doctrine, Eases 
the purchaser will equally be bound if he has notice of the è z 
suit, and, in any case, after the property has been sold, he 
will not be allowed to redeem.’ 

In Satu Vithuji v. Dagdu* the question was whether, Asigumont 
having regard to Sections 13 and 244 of the Code of 1882, ° | 
the plaintiff, suing to redeem, could be allowed to say that 
an assignment of certain money bonds by the first to the toes 
fifth defendant was a share, and whether the latter’s pur- a 
chase at a court sale was voidable or void. It appeared 
that when the fifth defendant sued the plaintiff on the bonds 
it was open to the latter to plead the colourable nature of 
the assignment, but he did not do so (Explanation II); and O 
when execution and attachment ensued, the sale could have = = 
been resisted on the same grounds (Section “Sas The suit | 
was therefore dismissed. ae ae E T 

Whore a mortgagee and « submorigngn are oo defendants ser l 
in a redemption suit, and a decree for redemption is passed, ĝ§ 
the relationship comes to an end, and a suit for: Br 
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1 See Faiyaz Husain v. Munshi — 
Prag Narain, 5 C. L. J., 563; 17 
M Led, MB; 4A. L Jo, J; 
1C. W. N., 561 ; 34I. A., 102 (1907) 
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constituted, either the sub-mortgagee obtained his reli I 
he did not. If the latter, he had the opportunity of doing $o 
and cannot be allowed another opportunity. = T 

It has been held in Madras that a decree for reć tenption, 


omitting the foreclosure clause, does not of itself « operate t 
foreclose the right of redemption or alter the exis sting z jural l 
relation between mortgagor and mortgagee.! e 


Where a mortgagee sued for possession, or, in the. al erna- 
tive, for recovery of principle and interest, and the amount 
found due on the basis of compound interest was recorded, 
and a decree for possession passed, the Judicial Committee 
upheld the lower court’s view that the moreso zas not 
estopped from showing that compound interest ` vas not 
due under the deed—Muhammad Naseem v. M za? | Ihe 
court had expressly refrained from deciding the amo ount. 


pps ae 
l Nainappa v. Chidanbaram, 21 2 12C. W.N., 345; :70.L -3,215 
Mad., 18 [1897]. 10 Bom. L. R., 126 Ua 
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l. Prior to the Evidence Act 2. Conclusive for what Purposes 268 


The subject of judgments in rem 
sidered. Much of the difficulty which surrounded this subject 
was removed by the enactment in the Evidence Act! to be 
noticed shortly, at least so far as domestic judgments in 
rem are concerned. As regards the conclusive effect of 
such judgments, their scope appears to have been much 
limited by authoritative decisions,” and it is probably not 
inaccurate to say that such judgments operate in rem only 
so far as the judgment itself is concerned. It will be most 
useful first, to examine the way in which judgments in rem 
were regarded prior to the Evidence Act; and secondly, 
to notice the purposes for which they are now to be deemed 


conclusive.’ 


SECTION l. 


Prior to the Evidence Act. 


remains to be con- Judgments 


in rem. 


Prior to the year 1864, the opinion appears to have pre- Judgments 


vailed in India that, 


1 Act I of 1872, s. 41. 

2 DeMora v. Concha, L. R., 29 
Ch. D., 268 [1885] ; Concha v. Concha, 
L. R., 11 Ap. Ca., 541 [1886.] 

3 ** One thing has been agreed 
upon with regard to these cases. . that 
for certain purposes, not well defined, 
the judgment is binding not merely 
inter partes but inter omnes. . . The diffi- 
culty heretofore has mainly been to 
ascertain some principle upon which 
to rest this class of judgments so as 
to determine what classes fall within 
it. It has often been said that judg- 
ments in rem bind all persons because 
all persons are deemed to be parties 


if any court declared the status of 


been taken with regard to Prize cases, 
to wit, the propriety of leaving the 
cognisance of such cases to other 
courts having the more appropriate 
jurisdiction to try them...Again, it 
has often been said that judgments 
in rem determine status: and this is 
sometimes put apparently in regard 
to their broadly conclusive effect... 
It will help, however, to an under- 
standing of this broadly conclusive 
character of judgments in rem to 
look to the purposes for which they 
are thus conclusive.”’—Bigelow on 
Estoppel, 5th ed., pp. 45—47. 


DES 


in rem prior 
to the 


7 —_——_—_—— Evidence 
to them...Still another ground has Act. 


Yarakalam- 
ma v. 
Naramma 
[1864]. 
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anybody or anything, the validity of an adoption, the parti- 
bility of property, the rule of descent of a particular family, 


the divisibility of a zemindary or any other question of the 


same nature, the judgment, being one upon stafus, was 
conclusive against all the world.' The Madras Court, in the 
year 1864, in the course of certain extra-judicial observations, 
examined the whole question, and came to the conclusion 
that, in the case of judgments in rem, there was a ficti- 
tious extension of the rule of Res Judicata in the case of cer- 
tain proceedings, and before the rule could be applied in 
this country, consideration should be given to the question 
whether there were courts which would warrant the appli- 
cation of the doctrine of decrees in rem. In 1867 the ques- 
tion was fully considered by a Full Bench of the Calcutta 


Kanhya Lall High Court in Kanhya Lall v. Radha Churn’ Peacock, 


v. Radha 
Churn 
[ 1867]. 


C. J., in delivering the judgment of the court, concurred 
in the conclusions arrived at by Mr. Justice Holloway, and 
proceeded to examine the meaning of the expression in 
rem and the function of actiones prejudiciales in the Roman 
Law, the latter being in his opinion the origin of the rule as 
to judgments on actions in which questions relating to sta- 
tus were determined.* These actions were said to resemble 
actions in rem because they did not make any mention of 
any particular person, and were not brought upon any obli- 
gation.” Actiones prejudiciales dealt with questions of 
paternity, filiation, and other questions of status.* The 
Chief Justice pointed out that there were, at that time, no 
suits in India, with the exception of those in the High Court 
in the exercise of Admiralty and Vice-Admiralty jurisdic 
tion, which answered to the actiones in rem of the Civil Law, _ 












a n 





l Yarakalamma v. Naramma, 2 Judicial Committee in Jogendro Deb a s 
Mad. i. C., 276 (279) [1864]. Roykut v. Funindro Deb Roykut, He : ge 

2 Ib., per Holloway and Phillips, M. I. A., 367 (373) [1871]. pie 
JJ. The Note in Smith’s Leading 8 7 W. R., 338. 
Cases, 9th ed., Vol. ii, p. 838, is there + Ib., 343. mie? 3a 
criticised very fully. Seo also the 6 7b., 343, Just. Inst., Bk. Iv, Tk 
observations of Peacock, C. J., in 6,s. 13, ae dha 
Kanhya Lall v. Radha Churn, 7 ê Sandar’s Just., note sm = 
W. R., 338 [1867]; and of the 
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and none corresponding with the actiones prejudiciales, and 
continued: ‘‘ We have little to do with foreign judgments. 
Suits in the Exchequer for the condemnation of goods are 
not applfeable to this country, and it is, therefore, unneces- 
sary to refer to them.’ We have not as yet any suits here 
for divorce a vinculo matrimonii so far as Christians are 
concerned, so that no questions can arise as to the effect of 
judgments in such suits.” 


‘* Decrees by courts of competent jurisdiction for the Peacock, 


absolute dissolution of marriages are no doubt binding upon 
third parties ... This, in my opinion, is not upon the 
principle that every one is presumed to have had notice of 
the suit . . . but upon the principle that when a marriage 
is set aside by acourt of competent jurisdiction it ceases to 
exist, not only so far as the parties are concerned, but as to all 
persons..... The record, of a decree in a suit for divorce or 
of any other decree, is evidence that such a decree was pro- 
nounced, and the effect of a decree in a suit for a divorce 
a vinculo matrimonii is to cause the relationship of husband 
and wife to cease ... but it is not conclusive or even 
prima facie evidence against strangers that the cause for 
which the decree was pronounced, existed. 

‘‘ It is unnecessary to consider the principle upon which 
grants of probate and of letters of admmistration have been 
held to be conclusive upon third parties. It would throw 
no light upon the pe question, and the Indian Succes- 
sion Act,* Section 242, points out expressly the effect which 
they have over naai and the extent to which ar He are 
to be conclusive. > 

‘* It is quite clear that there are no judgments in rem in 
the Mofussil Courts, and that, as a general rule, decrees in 
those courts are not admissible against strangers either as 
conclusive, or even as prima facie evidence to prove the 


——- ee 


l See Yarakalamma v. Naramma, 8 Act X of 1865. Seo. Yabo’? 
2 Mad. H. C.¢276 (287) [1864]. lamma v. Naramma, 2 Mad. H. C. R., 
2 See now The Indian Divorce Act 287 [1864]. 
(IV of 1969). 
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truth of any matter directly or indirectly determined by the 
judgment or by the finding upon any issue raised in the suit 
whether relating to status, property, or any other matter.” 

Section 41 of the Evidence Act is based upon the above 
remarks. A judgment, order, or decree in order to operate 
otherwise than inter partes. must be a final judgment of a 
competent court made in the exercise of Probate, Matri- 
monial, Admiralty, or Insolvency Jurisdiction.* 

It is to be observed that the section is limited in its terms 
to certain purposes for which the judgments of these courts 
are declared to be conclusive, namely, the legal character 
to which a person may be declared to be entitled, or to which 
a person may be declared not to be entitled, and the title 
which a person may be declared to possess in a specific thing. 
These purposes remain to be considered briefly. 


JUDGMENTS IN REM. 


SECTION 2. Conclusive for what Purposes. 

And first as to courts exercising testamentary and in- 
testate jurisdiction. The High Courts exercise this juris- 
diction under their respective charters. and certain other 
Civil Courts in British India have jurisdiction in matters 
of probate and administration under the Indian Succes- ~ 


l See Yurakalamma v. Aoa 
2 Mad. H. C. R., 288 [1864]. 

2 That section as amended by Act 
XVIII of 1872 provides that..‘“‘ A 
final judgment, order, or decree of a 
competent court in the exercise of 
Probate, Matrimonial, Admiralty, 
or Insolvency Jurisdiction, which 
confers upon or takes away from 
any person any legal character, or 
which declares any person to be 
entitled to any such character, or to 
be extitled to any specific thing, 
not as against any specified person 
but absolutely, is relevant when the 
existence of any such legal character, 
or the title of any such person to any 
such thing, is relevant. Such judg- 
ment, order, or decree, is conclusive 
proof that any legal character 





————— oo 


w hich it confers accrued at the time RF 
when such judgment, order, or, Eg 
decree came into operation; that 
any legal character, to which it 
declares any such person to be entitled, E 
accrued to that person at the time __ 
when such judgment, order, or 
decree declares it to have accrued è 
to that person; that any legal char- 
acter which it takes away from any ee 
such person ceased at the time from a : 
which such judgment, order, OF — 

decree declared that it had ceased 

or should cease; and that an ee 
to which it declares any person to 
be so entitled was the property of ae a 
that person at the time from which — Ee 
such judgment, order, or se 
declares that it had been or should . 

be his property.”’ eee 
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CHAP. X.] 


sion Act,! the Hindu Wills Act, and the Probate and Ad- 
ministration Act.’ 

The decrees of competent Courts of Probate upon the Conclusive 
testamentary character of instruments, and upon the title mee 
derived from a grant of probate or letters of administration, 
would appear to be conclusive upon all persons as to the 
genuineness of the testamentary instrument, and the fact 
that it was executed according to the law of British India, 
and as to the legal character conferred upon the executor 
or administrator.* The grant, however, does not establish 
the domicile of the testator,° or the fact that the disposi- 
tions made by the will were within the testator’s power. 
‘<The result,” says Mr. Bigelow, ‘‘ appears to be that it 
is the judgment of the Probate Court on the will, as distin- 
guished from specific findings or facts necessarily involved 
therein, that is binding upon all persons.” In connection 
with this subject the case of Concha v. Concha in the House 
of Lords, and the elaborate arguments in the Court of Appeal,’ 
deserve careful study. The above observations will, it is 
conceived, apply in the case of Foreign Judgments in matters 
of Probate.’ 


1 Act X of 1865. Sees. 242. Behary Lal Sandyal v. Juggo Mohun 


2 Act XXI of 1870. 
& Act V of 1881. 
_ 4 DeMora v. Concha, L. R., 29 
Ch. D., 268 [1885]; Whicker v. Hume, 
7 H. L. Ca., 124 [1858]; Concha v. 
Concha, L. R., 11 Ap. Ca., 541 [1886]. 

5 Concha v. Concha, L. R., 11 
Ap. Ca., 541 [1886]. 

6 Bigelow on Estoppel, 5th ed., 
230, 231. In Arunmoyi Dari v. 
Mohendra Nath Wadadar, 20 Calc., 
888 [1893], a suit for construction 
of a will was held not to be barred by 


an incidental finding as to the con- 


struction by the Court of the North- 
West Provinces in an application 
for letters of administration; such 
finding being only conclusive as to 
the representative title of the grantee. 
See Act V of 1881, Sections 19, 95 ; 


Gosain, 4 Calec., 1 [1878]. 

1 DeMora v. Concha, L. R., 29 
Ch. D., 268 [1885] (see especially Mr. 
Rigby’s argument, 281—291, where 
the authorities are fully cited). See 
also on his subject a note by Mr. 
Bigelow in the Law Quarterly Review, 
Vol. ii, 406, and an article in the 
Indian Jurist, 1887, p. 284. See 
Ahmedbhoy Hubibhoy v. Vulleebhoy 
Cassumbhoy, 6 Bom., 703 [1882], 
for observations upon judgments 
in rem. See also the Indian Su@zes- 
sion Act (X of 1865), ss. 188 & 191, 
and the corresponding sections (12 
and 14) of Act V of 1881. 

3 ** When a will has been proved 


and deposited in a court of competent 


jurisdiction situated...in a foreign 
country, and a properly authenticated 


- 


Issue as to 

recognition 
of will, not 
raised. 


Decree as to 
revocation, 
evidence. 
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d 

Although a, final judgment may say that two parties have, 
by agreement, recognised that by the will of a deceased person 
his estate was vested in them as trustees under the will, 
the matter is not res judicata between them unless the issues 
and contentions have clearly raised that question. Nor 
is a decree (not inter partes) to the effect that a will has been 
revoked, res judicata, though it may be evidence! irrespec- 
tive of its character as in rem or inter partes;* but 
when admitted in evidence its contents cannot be used gua 


. judgment so as virtually to convert it into a res judi- 


Foreign 
judgments. 


Matrimonial. 


cata.’ 

The probate proceedings are the best evidence as to what 
has been decided, and in their absence a plea of res judicata 
cannot be given effect to.* Inthe case of a Mahomedan 
executor the grant of probate does not, under the provi- 
sions of the Act, create.an estoppel so as to prevent him from 
claiming two-thirds of the estate.® 

An application for revocation on the grounds of forgery 
and fraud has been held not to be barred by the refusal of 
an application for revocation on the ground of mal-adminis- 


tration. 


It has been doubted whether an application under 


Section 50 of the Probate Act is a suit.’ 
Secondly, as to the courts exercising. matrimonial juris- 


diction. 


The different High Courts exercise this jurisdic- 


tion by virtue of their respective charters, and certain or 


copy of the will is produced, letters 
of administration may be granted 
with a copy of such copy annexed.’’ 
[Act X of 1865, s. 180, and Act V 
of 1881, s. 5.] Where, however, a 
deceased person has left property in 
British India, letters of administra- 
tiormust be granted according to 
the rules prescribed in the Succession 
Act, although he may have been a 
domiciled inhabitant of a country 
in which the law relating to testate 
and intestate succession differs from 
the law of Britsh India—Act X of 


1865, s. 207. 
a 





l Bitto Kunwar v. Kesho, 24 1. By 
10; 19 AN., 277 [1896]. | 

2 See Dharmidan v. Dhundiraj. AG 
Bom. L. R., at p. 232. k 

3 Mahomed Amin. w: Husan, 
Bom. L. R., 65 [1906]. a 

* Mirza ae v. 







‘Bom. L. R., 876: hipa Ee 
15 M. L. J., 336 [1905]. ti 
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Civil Courts are empowered to exercise such jurisdiction oe ; 3 


under the Indian Divorce Act ' and other Acts.” 

Decrees of Domestic Courts in divorce cases, in distine- 
tion to the specifje necessary findings therein and grounds 
thereof,’ are conclusive inter omnes,* but may be re-opened 
on the ground of fraud or collusion.” Mr. Bigelow observes 
that questions relating to the conclusiveness of decrees in 
eases of marriage and divorce have more frequently arisen 
in cases of foreign decrees. Such cases, however, are rare 
in this country. A divorce pronounced by a foreign court 
would probably be regarded as binding where the parties 
were at the time of the suit domiciled within the jurisdiction.’ 


A distinetion has, however, been drawn in England between Foreign 


the decree of a foreign court pronouncing a divorce, and! 
a sentence of a foreign court pronouncing the nullity of a 


phen 


a a 


l Act IV of 1869: Section 2 pro- 
vides that courts can only grant 
relief onder the Act where the 
petitioner professes the Christian 
religion and resides in India at the 
time of presenting the petition, 
and can only make decrees of disso- 
lution or nullity of marriage where 
the marriage has been armen in 
India, or where the adultery, 
has taken place in India. 

2 The Parsee Marriage and Divorce 
Act (XV of 1865); The Native Con- 
verts Marriage Dissolution Act (XXI 
of 1866). An Act to provide a form 


of which is doubtful (Act ITI of 1972) 
and the Indian Christian Marriage 
Act (XV of 1872). 


3 See Bigelow on Estoppel, 5th 


ed., 227. 
* Soin Engtand the verdict of a jury 
cis idea dik Meme eee 





that the husband has been guilty of 
adultery and. cruelty, and a decree 
nist in accordance with such ver- 
dict are conclusive evidence of such 
adultery and cruelty in a subsequent 
suit between the same parties in 
which the husband seeks similar relief 
against the wife, Butler v. Butler, 
L. R., 1894, P. D., 25. But a decree 
for restitution of conjugal rights is 


not res judicata where the decree is 


not executed and there is a second 
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Admiralty. 


Matters of 
prize. 


Collision. 
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marriage. In Sinclair v. Sinclair, Lord Stowell observed 
that adultery and its proofs were nearly the same in all 
countries, but that the validity of a marriage must depend 
upon the local law, and he was not prepared to say that a 
judgment of a third country, on the validity of a marriage ~ 
solemnised outside its jurisdiction and between persons 
not its subjects, would be universally binding. The judg- 
ment of a foreign Christian tribunal, having competent juris- 
diction, would, however, since the case of Harvey v. Farnie, 
in all probability be considered conclusive upon mafters of 
marriage and divorce.” 


The High Courts of Calcutta, Madras and Bombay exer- 
cise Admiralty and Vice-Admiralty Jurisdictions as Colonial 
Courts of Admiralty constituted under the provisions of 
53 and 54 Vict., c. 27, which has been extended to India 
by Act XVI of 1891.° 

‘<The one established case,’ observes Mr. Bigelow, “‘ of 
the full operation of a judgment in rem is an adjudication 
of prize or an acquittal thereof in the Admiralty; it has 
often been determined that condemnations are conclusive af 
upon all persons, not only of the title or change of property, p; 
but also of the findings of necesssary facts upon which the 
condemnation was pronounced. And this has been held 
to be true not only for the purposes of the judgment itself, E 
but also for collateral purposes, such as questions tomin sae 
upon a warranty of neutrality of a ship in a contract of 
insurance upon her, where the ship has. been seized, con- i 
demned and sold upon breach of such neutrality... ~~ A Bi 
Cases of bebe in the Court of Admiralty in a 










1 1 Hagg, 294 [1798]. ë See In the matter of the Folia > RES 


2 See Roach v. Garvan, 1 Ves. Sr., Ettrick, 22 Cale., 511 (515) (ISS 
157 [1748]; Shaw v. Gould, 3 E. & I. * Bigelow on Estoppel, Sth ed. 
Ap., 55 [1868]; Westlake, § 321; 221, 222. ° 


Harvey v. Farnie, L. R., 8 Av. Ca., =: 
43 [1882]. ca: pe 


p= 
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of an Admiralty Court awarding salvage is not conclusive Salvage. 


in a suit against the underwriters.’ 


Questions as to the conclusiveness of judgments in matters pppoe : 


of prize ‘have generally arisen in relation to the judgments ”" 
of foreign courts.* Such judgments have been held con- 
clusive, not only for their own proper purposes, but for other 
purposes as well, but Mr. Bigelow expresses a doubt whe- 
ther, since the case of Concha v. Concha, the findings and 
ground of the judgment, as distinguished from the judgment 
itself, would be deemed conclusive upon all the world.’ 


It is a condition precedent to the sentence being treated Jurisdiction. - 


as conclusive that the foreign court had jurisdiction. ‘*‘ We 
think,” said Blackburn, J., in Castrique v. Imrie, ‘* the 
inquiry is, first, whether the subject-matter was so situated 
as to be within the lawful control of the State under the 
authority of which the court sits; and secondly, whether the 
sovereign authority of that State has conferred on the court 
jurisdiction to decide as to the disposition of the thing, and 
the court has acted within its jurisdiction. If these condi- 
tions are fulfilled, the adjudication is conclusive against all 
the world.” 


Insolvency jurisdiction is exercised by the High Courts Ti 


of Calcutta, Madras and Bombay under their respective 
charters, and by the Mofussil Courts under the Provincial 


Insolvency Act (ITI of 1907). The judgment of a geao 


I See Ballantyne v. Mackinnon, Schibay v. Wentnhole, 1. Rex 6 Q- B-s bake: 















d&c. Bank, 1997,1 Q. B., at p 61, 242. 
where the last case is discussed. +4 E. & L Ap., 414 (429) (1870. Bee. 
? Bigelow on Estoppel, 5th ed., See Cammell v. Sewell, 3 H. & N., Jio a 
222. See Bernardi v. M otteur, 617 [1858]; S. C., e a RE 
Doug., 574 [1791]; Hughes v. Cor- 
nelius, 2 Sm. L. Ca, Iith ed., 741 
(32 Car. Il}; The Helena, 4 Rob. 
Adm., 3 [180i], the case of the 
capture and” judicial sale of an 
English ship at Algiers. See Godard 
v. Gray, L. R, 6 Q.B., 139 (148); 
——_ FS 
E i — — 
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a E 
court in matters of insolvency would appear to be con- b 
clusive only for its own proper purposes and objects as | 
defined by the enactments from which the court derives — 
jurisdiction." = pes) 
As already mentioned, the expression judgments in rem — 
does not occur in the Evidence Act, and in this country | 
the number and scope of such judgments appears to be 
extremely limited. It is a matter of some doubt how far 
foreign judgments in rem are to be held as governed by the 
principles examined in the following chapter. 5 





l See Westlake, Chapter VI, as to the effect in England of Foreign 
Adjudications in Insolvency. 


= 
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SECTION 1. Principles of Enforcement. 


The principles upon which foreign judgments are en- 
forced rest upon the proposition that rights acquired under 
the law of one civilised State ought to be recognised in all 
other civilised States. It is, however (in the case of foreign 
judgments, im personam), the right acquired under the 
foreign judgment, a right which has, by virtue of the judg- 
ment, been ascertained as existing, rather than the foreign 
judgment itself, which is recognised. In Schibsby v. Westen- 
holz,} Blackburn, J., observes that such judgments are not 
enforced upon the principle of “‘ that which is loosely called 
‘comity, ” but that the matter rests upon the ground of 
duty or obligation. 

‘Tt is not,” said the same learned Judge in Godard v. 
Gray  ‘‘an admitted principle of the law of nations that 
a State is bound to enforce within its territories the judg- 
ment of a foreign tribunal. Several of the continental 
nations (including France) de not enforce the judgments 
of other countries, unless there are reciprocal treaties to 
that effect. But in England and those States which are 
governed by the Common Law, such judgments are enforced, 
not by virtue of any treaty, nor by virtue of any Statute, 
but upon a Peele very well stated by Parke, B., in "Wil 
liams v. Jones.’ ‘ Where a court of competent jurisdiction 


IL. R., 6 Q. B., 155 (159) [1870]. of a County Court. See Russell v. 
2 L. R., 6 Q. B., 139 (148) [1870]. Smyth, 9 M. & W., 819 [1842], 
8 13 M. & W., 633 [1845], an an action for costs awarded by 
action of debt upon the judgment the Court of Session in Scotland in 


Principles 


upon which 


foreign 
judgments 
are enforced. 


The matter 
rests upon 
e ground 
of duty or 
obligation. 


Implied 
contract. 


In England 
the merits 
may not be 
examined. 
Here other- 
wise. 
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has adjudicated a certain sum to be due from one person 
to another, a legal obligation arises to pay that sum, on 
which an action of debt to enforce the judgment may be 
maintained. It is in this way that the judgments of foreign 
and colonial courts are supported and enforced.’ ” 


The same principle is stated in another form by Brett, 


M. R., in Grant v. Easton.) where it was contended that a 
foreign judgment created a liability of an inferior degree. 
‘An action upon a foreign judgment may be treated as 
an action in either debt or assumpsit : the liability of the 
defendant arises upon the implied contract to pay the amount 
of the foreign judgment.” 


It is considered established in England that the courts | 


do not sit to hear appeals from foreign tribunals,* the pre- 
sumption being that a court of competent jurisdiction has 
given a right judgment,® and it is settled that where a foreign 
judgment has conclusively established the existence of a 
debt, the merits may not be examined, and the judgment 
can only be attacked on the ground of fraud or want of 


jurisdiction. 
open to examination.’ 


a suit for divorce, the defendant 
who was resident in England 
having entered an appearance. 
iL. R, 13 Q: B. D., 302 [1883]. 
See Bhavanishankar Shevakram v. 


Pursadri Kalidas, 6 Bom., 292 [1882]. ` 


Foreign judgments in personam were 
at first regarded only as primd facie 
evidence of a debt, and liable to be 
impeached. See Walker v. Witter, 
1 Dougl., 1 (5) [1778] per Lord 
Mansfield ; Hall v. Odber, 11 East., 
118 Ti24) [1809], per Lord Ellen- 
borough; MHoulditch v. Donegall, 
2 Cl. & F., 470 (477) [1834]. per Lord 
Brougham; Smith v. Nicholls, 5 
Bing. (N. 8.) 208 (221) [1839], per 
Tindal, C. J. 

2 See Trafford v. Blanc, L. R., 
36 Ch. D., 600 (617) [1887]. 


Here, in India, the merits of the case are always 


8 Per Lord Bramwell in Nouvion = 
v. Freeman, L. R., 15°Ap.Ca., 15 — 
[1889]. G 
4 In Sreehuree Bukshee v. Gopal 
Chunder Samun [15 W. R., 500], 
the general rule is stated as follows K 
in 1871 : ‘‘ Foreign judgments must, — 
in order to be received, finally deter- — 
mine the points in dispute, and must 
be adjudications upon the s 
merits; and they are open to S 
impeached upon the ground that ea 
the foreign court had no jurisdiction, nag | 
whether over the cause, over | = We: 
subject-matter, or over the parties, — 
or that the defendant never wa a ; 
summoned to answer, Or ha ai Ee 
opportunity of making his | defence, 
or that the judgment was fraudulent — 
ly obtained.’ The amendment 
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“Probably the examination of foreign law is as important Fore 
hére as anywhere. In Murugasa v. Annamalai! the defen- insolvency 
dant was declared insolvent at Pondicherry and a syndic pager 
was appointed in respect of his property. It was held in judgment 
Madras that, though the debt might not be extinguished, and san 
no suit could be brought against him in French territory 

or outside French territory in respect of the bond judgment 

of the French Court. The Judicial Committee (Annam- 

alai v. Murugasa*) decided the case upon other grounds, 

and observed that their Lordships might have thought it 

right not to decide the point in the absence of persons skilled 

in French Law. 

The Code. 


A foreign court is defined in the Code of Civil Procedure Definitions ~ 
as a court situate beyond the limits of British India, which 
has no authority in British India, and is not established or 
continued by the Governor-General in Council: and a 
foreign judgment means the judgment of such a court.’ 
The court shall presume, upon the production of any docu- 
ment purporting to be a certified copy of a foreign judgment, 
that such judgment was pronounced by a court of compe- 
tent jurisdiction, unless the contrary appears on the record ; 
but such presumption may be displaced by proving want of 
jurisdiction.* 


SECTION 2. 





in § 5 of Act VII of 1888 expressly 
allowed the merits to be examined. 
See The Collector of Moradabad v. 
Harbans Singh, 21 All., 17 [1898] 
(a decree of the Regency Conneil of 
the Rampur State)—and the present 
Code is to the same effect. 

1 23 Mad., 459 [1900]. 

2 26 Mad., 544 [1903] P. C. 

3 Act V of 1908, § (5), (6). 

+ Ib., $14. See also Act I of 1872, 
ss. 78 (cl. 6), 82, 86; Ganee Mahomed 
Sarkar v. Tarini Churn Chuckerbati. 
14 Calc., 546-(upon s. 86). See also 
the Explanation to s. 10 of the Code: 
‘* The pendency of a suit in a foreign 


court does not preclude the courts 
in British India from trying a suit 
founded on the same cause of action 
—ss. 43-45 of the Code as to the 
execution of decrees; s. 78 of the 
Code as to Commissions issued by 
foreign courts ; ss. 83-87 of the Code 
as to suits by aliens and by or against 
Foreign and Native Rulers; Kgdam- 
bint v. Kumudini, 30 Calc., 934 
[1903] as to evidence taken on com- 
mission at Chandernagore. See 
Singer &c. Co. v. Baijnath, 30 Cale., 
103 [1902] as to suits by foreign 
corporations ; see Heinigen v. Droz, 25 
Bom., 433 (440, 441)[1900] where the 
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A new section (13) is introduced in the Code of 1908 in 
order to make it clear that the rules applicable to such cases 
extend, both to suits brought to enforce a foreign judgment, 
and suits where a foreign judgment is set up by way of 
defence. The provisions of Section 14 of the old Code 
applied only to the latter class of cases. Section 13 now 
provides that :— 

[§ 14] 13. A foreign judgment shall be conclusive as to any matter 
ee gael thereby directly adjudicated upon between 

When foreign jude- the same parties or between parties under 
ment not conclusive. s Fai e 

whom they or any of them claim, litigating 


under the same title except— 


(§ Ida)! (a) where it has not been pronounced by a court of com- 
petent jurisdiction ; 

[§ 14(>).] (b) where it has not been given on the merits of the 
case ; 

[$ l4{c)}-] | (c) where it appears on the face of the proceedings to 


be founded on an incorrect view of international 
law or a refusal to recognise the law of British 
India in cases in which such law is applicable ; 


[§ 14(4).) (d) where the proceedings in which the judgment was ob- a 

tained are opposed to natural justice ; = 
[§ 14().} (e) where it has been obtained by fraud ; E 
[§ 14(f)-] (f) where it sustains a claim founded on a breach of 


any law in force in British India. 













It will be seen that for special reasons connected with — 
India the rules require to be more flexible here than a. 


England. 
Judgments It was once held in Bombay that no suit was maintain- 
z a able founded upon the judgment of a court situate in a 
States. Native State, and that the Courts of British India could — ve 


not*enforce the decrees of any Native Courts except in th Cae 
manner provided by Section 434 of Act X of 1877, and E 


was even doubted whether suits on foreign judgments wel 
Ré me A à 


rf 
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certified copy of a judgment of a Swiss Court was held inadmissible ander 
ss. 32 (4) and 42 of the Evidence Act. E a 
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maintainable at all in the Civil Courts of India. This view Conflicting 


5 é - . - opinions in 
was taken in Bhavanishankar Shevakram v. Pursadri Kali- Bombay 


das,1 and in Himmat Lal v. Shivajirav? and Madras. 
The @ontrary opinion, however, prevailed in the Madras 
Court ê in Sama v. Annamalai, where the cases were reviewed. 


It was with a view to reconcile the above conflicting Amendment 


ee . . 14 of 
opinions as to the respect to be shown to the Courts of Native or Caen 


States * that the Legislature enacted Section 5 of Act VII 

of 1888.5 It was, however, not intended to depart from the 

rules established in England as to the conclusiveness of 
foreign judgments, but rather to give the court discretion 

in certain cases to inquire into the merits. ‘* We are clearly 

of opinion,’’ observed the Madras Court in Fazal Shaw effect of. 
Khan v. Gafar Khan, *‘ that it was not intended by the . 
Legislature, when amending Section 14 of the Code, that 
parties to an action on a foreign judgment should have the 

right to have the case re-heard. All that the section says 

is that the Judge is not to be precluded from inquiry into 

the merits.” 


16 Bom., 292 [1882] overruled. able.’ Report of the Select Com- 
See Gurdyal Singh v. Raja of Farid- mittee on the Bill to amend the Code 
kot, 22 Calc., 222 [1894]. of Civil Procedure and the Limita- 

2 8 Bom., 593 [1884]. See Maya- tion Act. (Gazette of India, March 
ram v. Ravji, 24 Bom., 86 [1899] for 17, 1888, p. 28.) 

a review of the conflict of decisiong 5 ** Where a suit is instituted in 

3 See Sama v. Annamalai, 7 British India on the judgment of any 
Mad., 164 [1883]; Kaliyuyam Chetti foreign court in Asia or Africa, ex- 
v. Chokalinga Pillai. T Mad., 105 cept a Court of Record established 
[1883] ; Anakattil Narayana Krishnan by Letters Patent of Her Majesty 
Karthavu v. Kocheri Pilo, 6 Mad., 191 or any predecessor of Her Majesty, 
[1883] (where it was held that a suit *or a Supreme Consular Court estab- 
upon a foreign judgment is not cog- lished by an Order of Her Majesty 
nisable by a Court of Small Causes); in Council, the court in which the 
Mathappa Chetti v. Chellappa Chetti, suit is instituted shall not be pre- 
l Mad., 196 [1876]. cluded from inquiry into thapmerits 

4 ** The proposed addition to s. of the case in which the judgment 
14 has reference to the conflicting was passed.’’ Act XIV of 1882, s. 
rulings of the High Courts with 14, as amended by Act VII of 1888, 
respect to suits in British India on s. 5, corresponding with s.13, Act V | 
judgments vf foreign courts, and of 1908. 3} 
is designed to remove one of the ob- 6 15 Mad., 82 [1891]. 
jections to such suits being maintain- , 


+ 


Leading 
principles 
and Indian 
decisions. 


(a) There 
must be a 
** direct ad- 


judication.” 


$13. 


Nouvion v. 
Freeman 
[1889]. 
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[PART I. 

It is to be noticed that, whereas the rules applicable to 
foreign judgments which are pleaded in bar of suits were 
laid down with tolerable definiteness by Section 14 of the 
Code, no provision existed (apart from the amendment 
introduced by Section 5 of Act VII of 1888) with reference 
to suits brought to enforce foreign judgments. It became 
necessary. therefore, to assimilate the rules in both cases, 
and this has been accomplished by the new Section 13. 


SECTION 3. A Direct Adjudication. 


The first principle is that a foreign judgment must finally 
and conclusively (subject to an appeal to a higher court) 
settle the existence of the debt so as to make it res judicata 
between the parties. The judgment must have been pro- 
nounced causa coqgnita, and must be final and unalterable 
in the court which pronounced it. But a foreign decree is 
not final when it can be abrogated or varied by the court 
which pronounced it.! 

‘* The principle,’ observed Lord Herschell in Nouvion v. 
Freeman. ** upon which I think our enforcement of foreign 
judgments must. proceed is this: that in a court of compe- 
tent jurisdiction, where, according to its established pro- 
cedure, the whole merits of the case were open, at all events, 


to the parties, however much they may have failed to take 


advantage of them, or may have waived any of their rights, 


a final adjudication has been given that a debt or obligation — 


exists which cannot thereafter in that court be disputed, 





Na, V. A. L. R.. 


Ap. Ca., 1 [1889], where a ase 


obtained in an ‘‘executive’’ or 
summary proceeding in the Spanish 
Courts, in which only certain limited 
defences can be set up (the courts 
having’ ‘jurisdiction in a ‘‘ plenary ”’ 

action to entertain and dispose of 
all and every plea the defendant 
may urge, and to re-try those pleas 
which have already been put for- 
ward), was held not to be a conclusive 
adjudication. See L. R., 35 Ch. D., 












704; L. R., 37 Ch. D., 244. Sea | 
also Patrick v. Shedden, 2 E. & B, 
14 [1853]. See Smith v. Coehlo. 22 
Mad., 382 [1899], a judgment in 
TE (not being for an ascertained a 
sum of money) was held to afford no 
foundation for a suit in South Canara. 
2 L. R., 15 Ap. Ca.. 1(9) [1889]. 
8 In Bababhat v. Narharbhat, 13 
Bom., 224 ELaaans the quer of 


was considered. 
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and can only be questioned in an appeal to a higher tribunal. 
[Ih such a case it may well be said that giving credit to the 
courts of another country we are prepared to take the fact 
that sueh adjudication has been made as establishing the 
existence of the debt or obligation. But where, as in the 
present case, . . it may thereafter be declared by the tribu- 
nal which pronounced it that there is no obligation and no 
debt, it appears to me that the very foundation upon which 
the courts of this country would proceed in enforcing a 
foreign judgment altogether -fails.”’ 

It is to be observed that the pendency of an appeal in a Pendeney of 
foreign court is no bar to a suit upon the judgment which appia 
is the subject of the appeal. ‘‘In order to its receiving 
effect here,” said Lord Watson in the case last cited, “‘a 
foreign decree need not be final in the sense that it cannot 
be made the subject of an appeal to a highe. court; if 
appealable, the English Court will only enforce it, subject to 
conditions which will save the interests of those who have 
the right of appeal.” 

In Scott v. Pilkington,' the adani expressed an opinion 
that the pendency of an appeal in a foreign court might 
afford ground for the equitable interposition of the court to 
prevent a possible abuse of its process, and upon proper 
terms to stay execution in the action. z 


SECTION 4. Competent Jurisdiction. 


Upon principles of natural justice, a foreign judgment (b) Pro- 
may be impeached upon the ground that the court was with- 4 court af y 
out jurisdiction to try the case, or that the defendant had competent 

jurisdiction. 
not been summoned. 

In Schibshy v. Westenholz® the Court of Queen’s Bench §13 (a) and 
laid down certain propositions as to jurisdictions. Their” 
Lordships observed :— a 

‘* If the defendants had been, at the time of the judg- Where de “a 
ment, subjects of the country whose judgment is sought to a 














-e 








1 2 B. & S., 11(41) [1862]. 2 L. R., 6 Q. B., 155 (161) [1870}. 
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be enforced against them, we think that its laws would 


have bound them. z 
or resident ** Again, if the defendants had been, at the time the suit 
im, & foreign P : s 
country. was commenced, resident in the country, so as to have the 


benefit of its laws protecting them, or as it is sometimes 
expressed, owing temporary allegiance to that country, we 
think that its laws would have bound them... . 

Where plain- ‘* Again, we think it clear, upon principle, that if a person 


tiff selects ere is : 
foreign tribu- Selected, as plaintiff, the tribunal of a foreign country as 


nal. the one in which he would sue, he could not afterwards say that 
| the judgment of that tribunal was not binding upon him.” 

Effect of Their Lordships, referring to the case of General Steam 

eiuarie Navigation Co. v. Guillou, also observed !: ‘** It will be seen 
| and waiving that those very learned Judges. besides expressing an 
) eS opinion conformable to ours, also expressed one to the effect 


that the plaintiffs in that suit did not put themselves under 
an obligation to obey the foreign judgment merely by appear- 
ing to defend themselves against it ... We think it better 
to leave this question open, and to express no opinion as 
to the effect of the appearance of a defendant where it is so 
far not voluntary, that he only comes in to try and save 
some property in the hands of the foreign tribunal. But 
we must observe that the decision in De Cosse Brissac v. 
Rathbone® is an authority that where the defendant volun- 
tarily appears and takes the chance of a judgment in his 
favour. he is bound.” 

| Malunitary In Kandoth Mammi v. Neelancherayil, the High Court 
| poration: observed: ‘“* The facts are that the defendant appeared 


to jurisdi- in the Court at Mahé, defended the suit, and made no objec- 
tion. 


` 


tion to the jurisdiction. Whether in such circumstances — 
i the objection can afterwards be taken in an action upon the 
i i judgment is a point stated to be still open by Blackburn, 3 
J., in Schibsby v. Westenholz,* but the opinion of the learned — 
Jane is plainly that it cannot. We think that justi 














1 11 M. & W., 877 [1843]. Fazul Shau Khan v. Gefar Khan, 15 | 
26H. & N., 301 [1861]. Mad., 82 [1891]. 
8 8 Mad. H. C., 14 [1875]. See + L. R., 6 Q. B., 155 (162) (187 
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requires us to hold that a man who has thus taken the chances 
of a judgment in his favour which would, if obtained, have 
relieved him from all liability, is equitably estopped from 
afterwards setting up the objection.” 
In Nallatambi Mudaliar v. Ponnusami Pillai,’ the Where defen- 


? 3 nE dant takes 
High Court observed: ‘‘The Municipal law of France the chance 
has. force only within its own territory. A judgment passed ° obtaining 

» judgment in 


under that law can be enforced in British Courts only in his favour. 
virtue of principles of international law which have extra- 
territorial operation; and referred to the principles upon 
which foreign judgments are enforced as stated in Russell v. 
Smyth? Williams v. Jones and Schibsby vw. Westenholz,* 
remarking that these principles have been adopted by the 
courts of British India and recognised by the Legislature, 
and that jurisdiction over the defendants is an indispen- 
sable condition. 

*“ We can find no principle for holding,” proceeded their Mere` _ 
Lordships, ** that the mere possession of property * in ade nopates 
foreign country would, by reason of the protection enjoyed, 
confer on the Courts of that country jurisdiction over a 
foreigner, neither domiciled nor resident therein, in respect 
of matters unconnected with the property. But a foreigner, 
although he may not owe allegiance to a country or be under 
the jurisdiction of its Courts, may nevertheless equitably 
estop himself from pleading that the courts of that country 
had not jurisdiction over him. In suing as a plaintiff in the 
Court of the country to which he owes no allegiance, he has 
voluntarily submitted to its jurisdiction, and he cannot 
afterwards object to the validity of the judgment of the Court 
on the ground that it had no jurisdiction over him.’’ 


Upon the contention that the French Courts had come to Proceedings — 
ed to 


a wrong decision upon the question of fact as to where the ce hare af 
Pe Sener SE E ea 
1 2 Mad., 400 [1880]. See Kali- L.J. Ex., 145 [1845]. P T. 

yugam v. Chokalinga, 7 Mad., 105 $ L. R., 6 Q. B., 159 [1870]. eae 

[1883]. 5 See, however, Becquet v. Mac- 
29M. & W., 810 [1842]. Carthy, 2 B. & Ad., 951 [1831]. 


813 M. & W., 633; (S. C), 14 
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§ 18 (d). contract was made, the court observed: *‘ It is not in our 
judgment a sufficient ground for impugning the judgment 
of a foreign court which ordinarily proceeds in accordance 
with the recognised principles of judicial investigation; to show 
that in the particular instance its procedure may have been 


irregular. . . . if there was irregularity, we could not hold 
it a sufficient ground for refusing respect to the judgment.”’ 
Limitation, And as to the question of limitation, their Lordships 


remarked: ‘‘It is no doubt a highly equitable doctrine 
that a contract should, in all its incidents, be governed by 
the law of the country where it is made; but, where limi- 
tation is merely prohibitive of the remedy and not destruc- 
tive of the right, the judgment of a foreign court is not open 
to objection on the ground that a suit on the contract would 
be barred by the law of limitation applicable in the country 
where the contract was made. It is unnecessary for us to 
consider whether the judgment of a foreign tribunal would 
be enforced if it was based on a right which had become extinct 
under a law of limitation in the country in which the con- 
tract was made, and the party sought to be charged there- 
with had remained subject to that law.’’ 
Where fob- The rule, however, is otherwise where the submission to 
emi a jurisdiction is not voluntary. Where a party defends a suit 
` in a foreign court merely to escape the inconvenience of 
being made liable to arrest an attachment of property in 
foreign territory, protesting at the same time against the 
assumption of jurisdiction by the foreign tribunal, the foreign 
judgment does not constitute a valid cause of action in the 
courts of British India. 
Parry & Co, In Parry & Co. v. Appasami Pillai,' the defendants pleaded 
v. Appasami jurisdiction and limitation. Muttusami Ayyar, J., refer 
Pillar T1880}. 
ring to Lloyd v. Guibert, held that there was no special 
forum at Pondicherry, that the defendants had not selected 
- the tribunal, or voluntarily submitted to the jurisdiction - 











a ee ee 


1 2 Mad., 407 [1880]. 8 See G. S. N. Co. v, Guillou, ne 
26 B. & S. [1864]. See the re- M. & W., at p. 894, per Parke, E 
marks of Willes, J., at p. 133. [1843]. | 
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as was done in Kandoth Mammis case,’ but upon the merits, 
found for the plaintiffs, holding that they were entitled under 
Section 14 of the ‘Limitation Act to deduct the time spent 
in litigafion in the French Coutts. 

This decision was reversed upon the last ground. Upon 
the question of submission to the jurisdiction, the court 
referred to Nallatambi Mudaliar v. Ponnusami Pillai? and 
Kandoth Mammi v. Neelancherayil,? observing : ‘‘ the tri- 
bunal was not the court of the appellant’s choice; by their 
protest they warned the respondents that they would not 
allow that the proceedings were everywhere effectual. To 
escape the inconveniences which would attend a judgment 
against them if at any time they or their property might be 
found in French territory, they defended the suit and sought 
a reversal of the decision. It would have been idle to repeat 
an objection which they were aware the French Courts 
would not entertain, but there is nothing to show they aban- 
doned their right to insist on it, should the necessity for 
doing so arise elsewhere.” 


Upon the question of limitation, the court held that the Limitation. 


French Courts were not, from defect of jurisdiction or other- 


wise, unable to entertain the claim, but had passed decrees . 


which were effectual in French territory; the provisions 
of Section 14 of the Limitation Act did not, therefore, apply, 
and the claim on the contract was barred by limitation. 
observing at the same time: ‘‘ We desire to be understood 
as expressing no opinion whether, under any circumstances, 
those provisions allow the deduction of the period occupied 
by litigation in foreign courts.” 


The question whether a traveller passing through a foreign Contract 


country and incurring a debt, thereby becomes subject to 


is under an obligation to obey their judgment, has been 
answered in the negative in this country. 


ee 





ee a ee a a ‘ a auŘŘ 


1 8 Mad. H. C. R., 14 [1875]. 2 2 Mad., 400 [1879]. 
8 8 Mad. H. C. R., 14 [1875]. 


Za 


r 
e^ 
P Aa 


ade b 
eeadellon: in 
the jurisdiction of the courts of that country, and, theręfore, foreign 


meh 


es 
CNY 


$ 


e 


DANIDA . s” 
Ta $ s ‘ z AT 
H D a af 
we A) NS l re) f 25 
i at yip PAA ee 
+c. vet tT tl SN 
sat oe tal Ly. 
j fi 
TSA ry? «on = +. 


A 
- 
‘a 
P N Ais j 
Pia ct 


f 
eax 
yee 


a 


Gurdyal 
Singh’s case 
[1894]. 


Madras deci- 
sions. 





Se 
CENTRAL LIBRARY 


286 FOREIGN 


In Schibsby v. Westenholz,' Blackburn, J., observed : 


JUDGMENTS IN PERSONAM, 


[PART II. 


eel | 


at the time when the obligation was contracted, the defen- 
dants were within the foreign country, but left it before the 
suit was instituted, we should be inclined to think that the 
laws of that country bound them; though before finally 
deciding this we should like to hear the question argued.” 
These observations, however, were considered to refer to a 
defendant domiciled and resident in a foreign country, who 
had left it after making a contract,* and have since been 
explained in Gurdyal Singh v. Raja of Faridkot.’ 


In Mathappa Chetti v. Chellappa Chetti,* 


1 L-R., 6 Q. B., 155. 

2 In Rousillon v. Rousillon, L. R., 
l4 Ch. D., 351 (357) [1880]. Fry, 
J., observed upon this passage: 
‘t Does not Mr. Justice Blackburn 
refer there to a casual unexpected 
leaving of the foreign country by a 
person who was permanently resident 
there at the time when the contract 
was entered into ? The place where 
the contract is to be performed is a 
very material circumstance.’’ 


8 22 Calc., 222 [1894]. ‘* Terri- 
torial jurisdiction,’’ said Lord 
Selborne, ‘‘ attaches (with special 


exceptions) upon all persons either 
permanently or temporarily resident 
within the territory, while they are 
within it; but it does not follow 
them after they have withdrawn from 
it, and when they are living in 
another independent country. It 
exists always as to land within the 
territory, andit may be exercised over 
moveables within the territory ; and, 
in questions of status or succession 
governed by domicile, it may exist as 
to persons domiciled, or who, when 
living, were domiciled within the terri- 
tory. As between different provinces 
under one sovereignty (....) the 
legislation of the sovereign ‘may dis- 
tribute and regulate jurisdiction ; but 
no territorial legislation can give juris- 


it was held that 


diction which any foreign court ought 
to recognise against foreigners who 
owe no allegiance or obedience to 
the Power which so legislates. 

‘‘ In a personal action, to which 
none of these causes of jurisdiction 
apply, a decree pronounced in absen- 
tem by a foreign court to the juris- 
diction of which the defendant has 
not in any way submitted himself, is 
by International Law an absolute 
nullity. He is under no obligation 
of any kind to obey it, and if must 
be regarded as a mere nullity by the 
courts of every nation, except (when 
authorized by special local legisla- 
tion) in the country of the forum by 
which it was pronounced. 

‘‘ These are doctrines laid down 
by all the leading authorities. . 
and no exception is made to them — 
in favour of the exercise of jurisdic 
tion against a defendant not other E 
wise subject to it by the courts of © 
the country in which the cause a 
action arose, or (in cases of contract) | 
by the courts of the locus solutionis. T, 
In those cases, as well as all others, 
when the action is personal, the 
courts of the country in which a- 
defendant resides have power, 3 nd 
they ought to be resorted late to à do 
justice.’ a 

+ 1 Mad., 










196 [1876]. 
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the mere making of a contract within the jurisdiction of a 
foreign court does not give the court jurisdiction over a 
defendant neither domiciled or resident or possessing pro- 
perty in” the foreign State; and in Bangarusami v. Bala- 
subramanian ' the opinion is expressed that no obligation 
would be incurred under the above circumstances, Rousillon 

v. Rousillon? being relied upon in support of this view. 
Referring to that case Shephard, J., observed: ‘* Although 

not an authority for the main contention, this judgment 
would tend to support the proposition that the French Court 

might have had jurisdiction if it had been proved that it was 
intended that payment should be made at Karikal; and the 
decision in Mathappa Chetti v. Chellappa Chetti? is in nowise 
inconsistent with that proposition.” No definite opinion 

was, however, expressed upon the latter point as it was 
found that the defendants had had no notice of the suit. 

Where a defendant has no opportunity of making a defence, Foreign 

and does not reside within the jurisdiction of the foreign /4smen* 


2 _ © contrary to 
country, and the cause of action has arisen out of that juris- natural ~ 


. - . . ti > 
diction, the judgment imposes no duty on the defendant to hist 
fendant not 
pay the sum decreed. sabjat ti 


In Hinde & Co. v. Ponnath Bryan,* the plaintiffs sued on jurisdiction 
a bond executed by the defendant in favour of one Bavachi aa E 
and assigned by him to the plaintiffs, and the defendant set nity of 
up a decree in the Mahé Court showing a debt due by Bavachi Earr 
to him. It appeared, however, that the cause of action in 
the suit in the Mahé Court did not arise at Mahé, and that 5 13 (d). 
the defendant, Bavachi, did not reside or carry on business 
there. The Madras Court held upon review that the foreign 
judgment could not be allowed to operate so as to bar the 
suit upon the bond, as there was no circumstance in the case 
which could give the French Court jurisdiction or impose 
upon the defendant a duty to obey the judgment. In that 
case, however, the defendant appeared to have been served 


1 13 Mad., 496 [1890]. +4 Mad., 359 [1880]. See Act 
2 L. R., 14 Ch. D., 351. XIV of 1882, s. 14, corresponding 
3 1 Mad., 196 [1876]. with s.13, Act V of 1908. 
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Gurdyal 
Singh v. 
Raja of 
Faridkot 
[1894]. . 
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regularly and the judgment proceeded solely upon the ground 
of want of jurisdiction in the Mahé Court. 

In Sreehuree Bukshee v. Gopal Chunder Samunt,' the 
parties were not subject to the jurisdiction of the Chander- 
nagore Court, the subject-matter of the suit and the cause of 
action being in Calcutta, and in addition there was no proof 
that summons had been served on the defendants, or that 
they had a fair opportunity of making their defence. 

Jurisdiction does not follow a foreigner withdrawing from 
the territory, and ex-parte decrees in a personal action are, 
by international law, a nullity as regards an absent foreigner : 
who owes no allegiance. But as to land within the terr- ~~ 
tory jurisdiction always exists, and may exist over moveables, | 
and exists in questions of status or succession governed by 
domicile. In Gurdyal Singh v. Raja of Faridkot? ex-parte E 
decrees for money were held to be a nullity as regards a 2 
person who had left the jurisdiction, and was the domiciled 
subject of another state. This case is now the main authority 
upon~ questions of jurisdiction. os 

Portions of Lord Selborne’s judgment are cited in the foot- 3 
note (supra, p. 286), and the case is the principal authority 
upon questions of jurisdiction. Ba 

In Æ. Christien v. P. J. Delanney,* a judgment of the 
French Court at Chandernagore, which had no jurisdiction 
over the defendant, was not recognised in British India. 
The decree was not one which a Court in British India could 
properly have made, the defendant not being an executor Or 
in law responsible for the debt. es 

In Girdhar Damodar v. Kassigar * the Bombay Court held 
that the Small Cause Couri was able to try a suit against a 










native of Cutch who 

1 15 W. R., 500 [1871]. 

222 ‘Gale.,: 222: 21 L -A3 171 
[1894], where the authorities as to 
jurisdiction are considered by the 
Judicial Committee. See Nalla 
Karuppa v. Mahomed, 20 Mad., 112 
[1896], where a suit in Aron. on 


$a 


‘carried on business ” through - be 4 











the judgment of the Kandy Court, 
was dismissed. . a 
3 26 Calec., 931 [1899]. ee 
+ 17 Bom., 662 [1893]. ‘See ne 
observations of Sargent, C. J., at p 
666. n a 
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Munim in Bombay, and the Judicial Committee did not 
déubt the correctness of the decision.’ In Rambhat v. 
Shankar? the Belgaum Court was held to have jurisdiction 
to try asuit on a promissory note executed at Belgaum by 
the defendant’s father, the defendants being residents of, 
and subjects of, a foreign State (Sangli near Belgaum).* In 
Ram Ravji v. Pralhaddas,* the case of a hundi, the court 
assumed jurisdiction under Clause 12 of the Letters Patent, 
the defendant, a subject of the Baroda State and a foreigner, 
having ceased to carry on business before the institution of 
the suit. 

In Moazzim Hossein Khan vw. Raphael Robinson® an ex- = 
parte judgment of the Queen’s Bench Division was held to 
bind certain defendants, subjects of the Sovereign both of si 
England and British India, although at the date of the judg- E, 
ment they were not resident in England but in British India. 
But the judgment did not bind another defendant who was es 
able to show that the contract was not broken by him within a 
the jurisdiction. A claim for interest was refused as not eee 
coming within the scope of the Indian Act. z 
















In respect of the transactions of a Joint Stock Company Joint Sido; A 
formed for the purpose of carrying on business in a foreign CO™P8nies- 
country, the opinion has been expressed that the courts of i 
that country may, under certain circumstances, have juris- Ben 
diction over a member of the Company, though he is not a eg = 
subject of, or domiciled in, or temporarily resident in the | 
country, at the time of the suit.’ Such members of a Joint 
Stock Company are, in this view, bound by the law of the 


country where the business is carried on, in respect of all a ee za : 
the transactions of the Company, though they have zecetvad eee 








1 Annamalai w. Murugasa, 26 + 20 Bom., 133 (142) us 
Mad., at p. 552 [1903]. 5 28 Calc., Gal f 901 

2 25 Bom., 528 [1901]. ; Muda 

3 See the discussion as to the nusami 
position of Native States and as to [1879]. _ 
mercantile transactions, 25 Bom., at a 
pp- 534-537 [1901]. 

> 19 


Bombay 
decisions. 


‘Harding, 9 C. B., 661 [1850]. See 200 [1871]. See also The London, 
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no notice of the proceedings.!. The better opinion, however, __ 
appears to be that a defendant is entitled to notice. £ E 
The two views are illustrated in the case of Copin v. se 
Adamson.* There Kelly, C. B., observed: ‘“‘ The defen- | 
dant, as a shareholder in a foreign Company, becomes en- 
titled to all benefits resulting from the possession of the 
shares ; surely it is very reasonable that . . . he should 
elect a domicile, and that if he does not, one may be elected s 
for him, at which process, if necessary, may be served.” l 
But the majority of the court dissented from this view, 
observing that they could not find a case which has gone 
so far as to hold a defendant liable under such circumstances, 
upon a foreign judgment obtained, as this was, without any 
knowledge on his part of the proceedings. ~ Suppose,” 
said Amphlett, and Pigott, B., ‘‘ there had been a provi- Š 
sion by the law of France that whenever a member neglect- 
ed to elect a domicile, he should pay double calls, are we to = | 
enforce his liability in an action on a judgment for such 


calls obtained against him without his knowledge in the > 


foreign court ? ` See 
This view was taken in a Bombay case, Hdulji Burjorji v. a 
Manekji Sorabji Patel, where it was held that a defendant — er 


was not liable for a call made in his absence when it was not 
shewn that he had had any notice of the previous proceed- 
ings in the winding up. HoE 

Where, however, notice has been given to a contributory ae 
that a call order has been made in England by the court, 
such a call order will be treated in this country as a foreign 
judgment and enforced as such.* 














In Kandasami Pillai v. Moidin Saib, the plaintiff sued | 
aS Se ee See 
1 Tbe Bank of Australasia v. v. Hormasji, 8 Bom. H. C. (O. “Oe 5 


Copin v. ` Adamson, per Kelly, C. B., Bombay, &c., Bank v. ate aoa 

L. R., 9 Ex., 345 [1874]; Vallée v. Bom., 223 [1881]; The > 

Dumergue; 4Ex., 290 [1849]. Bombay, &c., Bank v. Govind J F 
2ER 9 ES 345 [1874]. chandra, 9 Bom., 346 [1885]. 
8 11 Bom., 241 [1886]. , 5& 2 Mad., 337 [1880]. 
+ The London, Bombay, d&c., Bank z 
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the defendant’s father on a bond in the Pondicherry Court 
ahd obtained a judgment. Upon the death of the father, 
the plaintiff sued the defendant upon that judgment in the 
French €ourt as the representative of his father. The defen- 
dant appeared and pleaded that the bond was not genuine, 
and judgment was given against him. The plaintiff sued 
upon that judgment in the Indian Courts, and obtained a 
decree against the defendant personally for the full amount 
decreed in the French Court and interest. The defendant 
appealed on the ground that, as he had not executed the 
bond, there should be only a decree against him as the re- 
presentative of his father to be levied from the assets of the 
deceased. The High Court held the French judgment was 
to be executed according to the Code of Civil Procedure, 
which, in the absence of proof of assets received by a represen- 
tative of the deceased only, gives a decree against the represen- 
tative to the extent of such assets, but that the defendant 
having contested the plaintiffs right throughout, was person- 
ally liable to pay the costs awarded against him in the lower 
courts and in the French Court. 

In Ratan Mahanti v. Khatoo' the order of a Small Cause Provisions of - 
Court at Balasore issuing a certificate of execution in the pe ace 
Tributary Mehals of Orissa, which do not form part of Brit- 
ish India, was set aside. Sections 229, 229A and 229B of the 
Code of 1882, providing for notification in the Gazette in cases 
of execution, are now re-enacted in Sections 43—45 of the 


Code. 


SECTION 5. Fraud. 


It is clearly settled that a foreign judgment can be im- (c) May be ^ 
peached on the ground of fraud, even although the ground pan tere 
alleged is such that it cannot be proved without re-trying re of 
the questions adjudicated upon by the foreign court,’ and a 13 ( ax 
although the question whether the fraud had been perpetrated 





tı 29 Calc., 400 [1902]. 
2 See Ochsenbein v. Papelier, L. R., 8 Ch. Ap., 695 [1873], and the re- 

marks of Lord Selborne upon the previous cases. 
8 Vadala v. Lawes, L. R., 25 Q. B. D., 310 [1890]. <= 


i 


Fraud must 
be proved. 


Abouloff v. 
Oppenhei- 
mer [1883]. 





» 9 > 


was investigated in the foreign court, 
found that the fraud had not been committed.’ 
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and it was thére 
In this 


case the judgment is impeachable from without, and although 
it is not permitted to show that the court was mistaken, it 
may be shewn that it was misled.’ 

It must, however, appear clearly that fraud existed, the 


mere averment of fraud being insufficient.® 
be a fraud in the procuring of the judgment such as collu- 


The fraud must 


sion or the like, or fraud in the court itself *; but when this 
is established, the foreign judgment is avoided and becomes 


a nullity. 


In Abouloff v. Oppenheimer, Lord Coleridge, C. J., bases 
the doctrine upon the broad rule that a man may not take 
advantage of his own wrong, and cites the observations of 


De Grey, C. J., in the Duchess of Kingston’s case: ** I. 
believe,” said the Chief Justice, ‘“‘ that the principle has 
never been either better or more tersely and neatly stated < 


than it was in the foregoing passages ; 


and, as it appears s 


to me, the question for the courts of this country to consider 
is whether, when a foreign judgment is sought to be enforced 
by an action in this country, the foreign court has been 
misled intentionally by the fraud of the person seeking to 
enforce it, whether a fraud has been committed upon the 


foreign court with the intention to procure its judgment. 
. 


m "T — e 


1 Abouloff v. Oppenheimer, L. R., 
10 Q. B. D., 295 [1883]. 

2 Duchess of Kingston’s case, 2 
Sm. L. Ca., llth ed., 738. In Och- 
senbein v. Papelier, Lord Selborne 
observed: ‘‘ The dicta of Chief 
Justice De Grey have always been 
considered perfectly sound law, and 
they apply with at least as much 
force sto foreign as to English tri- 
bunals.’’ 

8 In Wallingford v. Mutual Society, 
L. R., 5 Ap. Cas., 685 (701) [1880], 
Lord Hatherley observed: ‘‘I take 
it to be settled . . . that the mere 
averment of fraud in general terms 
is not sufficient for any practical 


purpose in the defence of a suit. 
Fraud may be alleged in the largest 
and most sweeping terms imaginable. 
What you have to dois, if it be matter 
of account, to point out a specife  ě 
error and establish it by evidence. 
Nobody can be expected to meet a 
case, and still less to dispose of a case 
summarily upon mere allegations of 
fraud without a definite character 
being given to those charges by stat 
ing the grounds upon which they 
rest.” See Flower v. Lloyd, L. R., — 
10 Ch. D., 327 [1879]. eae 

* Per Martin, B., iii Cammell v. 
Sewell, 3 H. & N., 617 (646) [1858]. 

5 L. R., 10 Q. B. D., 295 (301)[1883]- 
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From the time of the Duchess of Kingston’s case,’ until the 
present time, it has been held that fraud of that kind can be 
pleaded in the courts of this country to an action on a judg- 
ment, and that if it can be proved it vitiates the judgment 
and discharges the defendant from the obligation which 
would otherwise be created.” 


In Haji Musa Haji Ahmed v. Purmanand Nursey? it was Execution 
found that the plaintiff had obtained a decree in the Cochin PHY atA a 
Court by misrepresentation and concealment of material ° fraud. 
facts. The Bombay Court refused to execute the decree 
in accordance with the provisions of Section 229B of the 
Code, holding that the Section did not remove the decree 
of the Native State from the category of foreign judgments, 
and that the effect of the decree could be removed by show- 
ing want of jurisdiction in the Native Court. 


SECTION 6. Merits may be examined. 


It is settled in England that, with the above excep- (d4) Rule in 
: E : 7 ; England that 
tions, neither party can go into the merits of the case in the merits may 
foreign court, and it must be taken that they have been puke pene 
conclusively decided. This rule, however, was abrogated ș 13 (b). 
with reference to the judgments of certain foreign courts 
in Asia and Africa by the enactment in Section 5, Act VII 


of 1888, which is now the law of the Code. 


In Henderson v. Henderson, Lord Denman, C. J., observed Reason for 
that it was not to be presumed that the defendant had had ee Cie 
injustice done him, but “* the contrary principle holds unless 
we see in the clearest possible light that the foreign law, or a 
at least some part of the proceedings of the foreign court, y 
are repugnant to natural justice; and this has often been 
made the subject of inquiry in our courts. But it gteers 
clear of an inquiry into the merits of the case upon the facts 
found: for whatever constituted a defence in that court 


ought to have been pleaded there.” 


ee —__—_ TT 


1 1776. 2 15 Bom., 216 [1890]. 6 6 Q. B., 288 (298) [1844]. 





T1851) 


[1873] 
> 
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In The Bank of Australasia v. Nias, Lord Campbell, C. J., 
remarked: ‘* It does not appear, however, that the ques- 
tion has ever been solemnly decided whether in an action on 
a foreign judgment, the merits of the case upon which the 
foreign court has regularly adjudicated between the parties 
may again be put in issue and retried; doubtless it is 
open to the defendant to show that the foreign court had “not 
jurisdiction of the subject-matter of the suit, or that he — 
never was summoned to answer and had no opportunity of 
making his defence. Perhaps it was in contemplation of 
these modes in which a foreign judgment may be impeached 
that it has sometimes ‘been said to be only prima facie evi- 
dence.” His Lordship then referred to the authorities and pro- 
ceeded : ‘‘ Having attentively examined them, we have come 
to the conclusion that these pleas are bad. .. It may be 
enough to say that the dicta against re-trying a cause are 
quite as strong as those in favour of this proceeding: and | 
being left without any express decision, now that the — 
question must be expressly decided, we must look to prin- 
ciple and expediency.” 

In Scott v. Pilkington, Lord Cockburn, C. J., said: “TI EEE 
is not denied that, since the decision in The Bank of Austra- 
lasia v. Nias * we were bound to hold that a judgment of a | 
foreign court, having jurisdiction over the subject-matter, 
could not be questioned on the ground that the foreign court 
had mistaken their own law, or had come on the evidence 
to an erroneous conclusion as to the facts.” And the ques- a 
tion was Tegarded as settled in Ochsenbein x v. Pan ehas 













Story &: E 
It is easy to understand that the defendant may be at à 
libertx to impeach the original justice of the judgment by 
showing that the court had no jurisdiction, or that he ne 





1 16 Q.-B., 717 (735) [1851]. 8 16 Q- B., 717 (1861F oi 

22 B. & S., 11 (AA De ¢*L.R., 2 ee oP 
Cosse Brissac v. Rathbone, 6 H. & N.. 5 Conflict of Laws. § 607. => 
301 [1861]. at. 
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had any notice of the suit ; or that it was procured by fraud ; a 
or that upon its face it is founded in mistake ; or that it is 

irregular, and bad by local law, fori rei judicatae. To such 

an extent the doctrine is intelligible and practicable. Beyond 

this the right to impugn the judgment is in legal effect the 

right to re-try the merits of the original cause at irae. and 

to put the defendant upon proving these merits.’ 

In Godard v. Gray,.' Blackburn, J., observed: ‘‘ If the [1870] 
judgment were merely considered as evidence of the original 
cause of action, it must be open to meet it by any counter- 
evidence negativing the existence of that original cause of 
action. If, on the other hand, there is a primd facie obliga- 
tion to obey the judgment of a tribunal having jurisdiction 
over the party and the cause, and to pay the sum decreed, 
the question would be, whether it was open to the unsuc- 
cessful party to try the cause over again in a court, not sit- 
ting as a Court of Appeal from that which gave the judg- 
ment ` ; and remarked that, since the decisions in Bank 
of Australasia v. Nias, Bank of Australasia v. Harding? 
and De Cosse Brissac v. Rathbone,* it was no longer open to 
contend that a foreign judgment can be impeached on the 
ground that it was erroneous on the merits; or to set up 
as a defence to an action on it, that the tribunal mistook 
either the facts -= the law. 

Godard v. Gray* extended the above doctrine, the major- : 
ity of the court* holding that a foreign judgment could not a 
be impeached by reason of the foreign tribunal adopting a am 
construction. erroneous according to English law, on an | 


L. R.. 6 Q. B., 139 [19870]. not guilty of any laches against whom 


14 Q. B.. 717 951. a foreign judgment in personam has 
- B., 661 [1950]. 


- & N., 301 [1861]. peaching it on the 
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English contract, and that it made no difference that the 
mistake appeared on the face of the proceedings. ‘‘ It my a 
be.’ observed Blackburn, J., ‘‘ that where a foreign court ees 5 
has knowingly and perveinely disregarded the righfs given 
to an English subject by English law, that forms a valid a Sa 
excuse for disregarding the obligation; but we prefer to 
imitate the caution of the present Lord Chancellor in Oas- 
trique v. Imrie,! and to leave those questions to be decided 
when they arise, only observing that in the present case as — 
in that, ** the whole of the facts appear to have been inquired _ | 
into by the French Court, judicially, pats and with an 4 : 
intention to arrive at the right conclusion.’ aE 

It is conceived that the Code does not materially depart a 
from the above principles except by vesting in the court a- 
judicial discretion to inquire into the merits of any case inne © 
which it appears that no confidence is to be reposed in the 
foreign tribunal. Where, however, the facts appear to. 
have been adjudicated upon honestly by a properly conten” ae 
tuted judicial authority, there is no reason why the decision x 
should not be recognised in the courts of British India.* = a 

In The Collector of Moradabad v. Harbans Singh? the ple 3 
tiff, a speculator, having taken an assignment of a decree 
of the Rampur Council of Regency, the Allahabad Court 
examined the decree with great anxiety as its effect wa n e ; 


E 


— 


-deprive the defendant of a large property. The obsery a dia 


tions of the Madras Court in Gudaru Kristnayya v. Mar araa du- 
gula * are not to be taken as fettering the court’s discret: on. z 
To hold that objections which might and ought to hari een i 
taken in a foreign court are to be afterwards excluded or 
that irregularities are of no importance, does not a appe 
to be warranted under the law of India even where the « 
dant fake to the jurisdiction. 


— a aa 


IL. R, 4 E. & I. A., 414 (445) Khan, 15 Mad., § 82 2 [1890 BAr 
[1870}. 8 21 All:, 17 Sosi = ie oe 
2 See Fazal Shau Khan v. Gafur + 30 Mad., 292 [19 7 ASE 

’ | Y i Tiga 
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EXECUTION PROCEEDINGS AND THE PRINCIPLES OF 


FONALITY. 
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ə. Orders in Execution and discouraged oe -- 312 
Interlocutory Orders are 8. Representatives and Suc- 
binding upon General cessors are bound . ols 
Principles of Law -- 300 9. The Principles of Approba- 
3. The Procedurein Execution tion, Acquiescence and 
should be as careful as in Waiver rr se OLO 
a Regular Suit .. - 305 10. Explanations IV Pe ate hy. 
4. The Decree is to be con- Il. The Doctrine of splitting 
strued and given effect to 306 Causes has no Applica- 
5. The Decree-holder is to be tion es ae a SL9 
assisted to the Fruits of 12. Agreements contra cursus 
his Decree : 307 curiae ae a ee 320 
6. Every Intendment in PHikvolic 
of Jurisdiction .. eo aes A, 


The framers of the New Code recognized that a ‘*‘ proceed- Principles 
f EN TENTO . - rather than 
ing” does not fall within the language of the res judicata bules are to 
section; but thought it better not to deal with this point in be regarded 

i ive 4 in enforcing 
express terms becausè the applicability of the doctrine to rights under 
certain ‘‘ proceedings >° was not open to doubt, and they wet 
foresaw that any express reference to ‘‘ proceedings `” in a 
crystallized definition might lead to difficulties, making 
reference to Ram Kirpal Rup Kuari’s case, and Gokul 
Mandar’s case. 

The main principles of finality in connection with execu- Liberal in- 
tion have therefore to be sought in the judicial conscience. pi) abbr 
Here the difference between rules and principles must again 
be accentuated. Execution cannot confer new rights or alter 
those created by the decree. Yet so numerous are the rules 
of previous Codes (and the New Code is in this respect Order XXI, 
equally minute), that there is a danger of rights being over- rales 1—10. 
looked. ‘* For Procedure is but the machinery of the law, 

‘* after all—the channel and means whereby law is administered 


‘*and justice reached. It strangely departs from its proper 
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office when in place of facilitating, it is permitted to obstruct, 
and even extinguish legal i and is thus made to gore no 
where it ought to subscribe ” (per Lord Penzance in Ken we E 
Hamilton.') The aid of the law is, therefore, not to be denied — 
to those who seek to enforce their rights under a decre ee. 
ly difficulties of the present subject have arisen from cling 
ing to rules rather than principles (see the observations | of 
Lord Macnaghten in George Whitchurch, Ld. ve: Corat 
which, though upon a different subject, appear to be univ 
sally true). * 
The principle of finality being equally applicable to s 
and to proceedings in execution, though in the one aaa B T 
codified, whereas in the other it depends upon zeneral a i 


ciples of law, it ought to be possible to state with clearn 


TA 


what those principles are ; and the case-law when examine 
should indicate similar principles to those codified. It i 
of recent growth, and the experience of other countries off ors i 
2 little assistance. The task, therefore, of extracting ] prin- À 
ciples is one of difficulty, and the writer can only present his E 
efforts in the form of an imperfect digest. Questions of t he 
greatest difficulty arise at every turn and require jud cal 
determination, and the provisions of the New Code will hi 
to be regarded in the first instance. a ete 


me “> 
G 
= one J 


SECTION. l. The New Code. 


a E 


Section 244. The conclusiveness of orders passed by execution í co urt 
formerly depended very much upon whether such peer e 
came within the jurisdiction defined by Section 244 of the 
Code of 1882. That provision required that qu esti 10N 
regarding the amount of any mesne profits or interest < b sh hot alc 
be determined in execution. It was forthanal e re _ tha 
separate suits should be discouraged, and that ce 
proviso should be construed liberally to presse pos 

In Prosunno Coomar Sanyal v. Kasi Das Sar yal* the Jt 


: 1 L. R. 4 A. C., 504 [1879}. 3 See Pun Na a 
2 1902 A. C. at p. 130. Calc., 711 isa re 
#191. aa 166 (169) Br Ben 
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cial Committee observed: ‘‘It is of the utmost impor- 
ance that all objections to execution-sales should be dis- 
posed of as cheaply and speedily as possible. Their Lord- 
ships are glad to find that the courts in India have not ae 
any narrow construction on the language of Section 244.’ 

By Section 47 of the new Code various changes are made Section 47, 
in the old Section 244. I. The first two sub-clauses are TrA of 
omitted with a view to having determined by the decree, pat 
and not in execution, all questions regarding the amount of 
mesne profits or interest. In future, therefore, no such ques- 
tions can be determined in execution, and if a party omits 
to raise such matters in the course of the suit, orif the court 
does not adjudicate upon them, the bar of personal default 
or ** constructive ~ res judicata will apply. In other words 
the decree itself is apparently to be final as to mesne profits 
and interest, whether past or future.' II. Secondly the old 
sub-clause (c) is re-enacted. All questions arising between 
the parties to the suit in which the decree was passed, or 
their representatives. and relating to the execution, dis- 
charge, or satisfaction of the decree, shall be determined by 
the court executing the decree and not by a separate suit. 
ITI. Thirdly, any proceeding in execution may, subject to 
limitation and jurisdiction, be treated as a suit and regarded 
as an extension or prolongation of the original suit, the new 
suit being chargeable, if necessary, with additional court-fees. 
And a suit may, conversely, be treated as a proceeding. 
IV. Fourthly, all questions arising as to representatives 
of parties are to be determimed by the court which passes 
the decree and not by separate suit. Such questions may 
arise before or after decree, and are to be determined accord- 
ingly either by the decree, or in execution. 

In view of this amendment of the law, which dows not 
expressly make applicable to execution proceedings the 
statutory rules of Section 12 of the new Code, the general 








I Sits tie decries tes Pare EN Chapter V, section 8; and see Order XX, 
Rule 12 ; and § 2, cl. (2). (end). 
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principles of law as to finality become of even greater im- 
portance in their bearing upon proceedings in execution. 
Order XXI, The numerous provisions of Order XXI of the New Code 
rules I— 10N contain rules which, it is submitted, are to be reasonably 
and fairly construed as rules of Procedure having regard to 
the rights of the parties under the decree. 


£ 


SECTION 2. Orders in Execution and Interlocutory Orders 
are binding upon General Principles of Law. 
Interlocu- In 1883 their Lordships of the Judicial Committee said 
et po ae that, upon general principles of law, Interlocutory Orders 
in executicm= and Orders in Execution-proceedings, if not appealed from, 
paras aes are binding upon the parties in all subsequent proceedings 
in the same suit. It has for some years been taken as estab- 
lished that the principle underlying Section 13 of the Code 
applied to such orders, although that section does not in 
terms apply to them: see the decision of the Privy Council 
in Ram Kirpal v. Rup Kuari.: 
Ram Kirpal In the case last cited the question arose in the course of 
i Kuari execution-proceedings whether a decree of 1867, according 
to its true construction, awarded mesne profits. That ques- 
tion had been determined in the affirmative in 1867 in a pre- 
vious stage of the proceedings in execution of the same decree 
by the Judge of Gorakhpur, and the execution court con- 
sidered itself to be bound by that decision. Upon appeal A 
Allahabad to the High Court, the question was referred to a Full Bench 2 
whether the law of res judicata applied to proceedings in 2 
execution of decree, and was answered in the negative ; where- 
upon the Divisional Court decreed the appeal, and ordered — 
e that the execution of the decree for mesne profits should be — 
disallowed. Sir Barnes Peacock, in delivering the judgment 
of the-Privy Council, observed :— 
Privy Coun ** It is unnecessary for their Lordships to express any 
cil. opinion as to the answer of the High Court to the anes 
propounded by the Division Bench, though they must | 








IG All, 269°; L. R ILEA r1sss). 
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be understood as concurring in it . . . The question 
(tf the term ‘ res judicata ° was intended, as it doubtless was, 
and was understood by the Full Bench, to refer to a matter 
decide@ by a court of competent jurisdiction in a former 
suit) was irrelevant and inapplicable to the case. The matter 
decided by Mr. Probyn was not decided in a former suit, but 
in a proceeding of which the application in which the orders 
reversed by the High Court were made was merely a con- 
tinuation. Jt was as binding between the parties and those 
claiming under them as an interlocutory judgment in a suit is 
binding upon the parties in every proceeding in that suit, or 
as a final judgment in a suit is binding wpon them in carrying 
the judgment into execution. The binding force of such a 
judgment depends, not upon Section 13 of Act X of 1877, but 
upon general principles of law. If it were not binding, there 
would be no end to litigation.” 

Their Lordships, therefore, held that the judgment of 1867 
was final and binding upon the parties and those claiming 
under them, whether that judgment was appealable or not, 
and that the High Court had erred in assuming jurisdiction 
to examine the terms of the decree of 1862. ‘‘ They acted 
as if they had been sitting upon an appeal against the order 
of Mr. Probyn, but they were not so sitting.” 


In Mungul Pershad Dichit v. Grija Kant Lahiri Chow- Mungul Per- 
shad Dichit’s 


dhry,‘ the Judicial Committee had held that an order for 
attachment, made erroneously at a time when the decree is 
barred by limitation, is nevertheless valid unless reversed 
on appeal. ‘* The order,” said their Lordships, ‘‘ was 
made by a court having competent jurisdiction to try and 
determine whether the decree was barred by limitation. No 
appeal was preferred against it; it was acted upon, and the 
property sought to be sold under it was attached... A 
Judge, in a suit upon a cause of action, is bound to Gismiss 
the suit, or to decree for the defendant, if it appears that 
the cause of action is barred by limitation. But if, instead 








ee 


1 8 Cale., 51; L. R., 8 I. A., 123 [1881]. 


Principle 
upon which 
interlocutory 
orders are ; 
conclusive. 


case [1881]. 





Beni Ram 
v Nanhu 
Mal [1884]. 


The prin- 
ciple of Res 
Judicata. 


of dismissing the suit, he decrees for the plaintiff, his decree $ 


for the execution of a decree is an application in the suit 
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is valid unless reversed upon appeal. ... An application a = 


in which the decree was obtained.” E 

In Beni Ram v. Nanhu Mal' a dispute had arisen as to 
the true construction of a decree embodying the terms of a 
compromise, and the execution court made an order, om the 
25th January 1879, against which no appeal was preferred, 
declaring that interest was payable at twelve annas per cent. 
per mensem until realisation. It was contended in a subse- 
quent application for execution that the decree-holder was 
only entitled to interest for two years from the decree, and 
the High Court took this view. The Judicial Committee 
observed: ‘‘The High Court took no notice of the ground 
upon which the Subordinate Judge decided—that the ques- 
tion had been concluded by his order of the 25th January, 
1879, and their Lordships think it should be remarked, in 
justice to the High Court, that this may be accounted for oo 
by the fact that, not long before this, the Full Bench of that ag 
court had held that the law, which they call the law of res 
judicata, was not applicable to execution-proceedings. The 
question now for ‘their Lordship’s decision is, whether the — 
order of the 25th January, 1879, was not conclusive between — 
these parties. It was an order made in the execution-pro 
ceedings in this very suit; and the decision of this Board — 
in Ram Kirpal v. Rup Kuari? is exactly in point.” ‘ =- r 

It must, therefore, be taken as settled, that the conclusive 
ness of interlocutory orders does not depend upon the pr 
of res judicata as defined in Section 13 of the Code. At the 
same time the conclusiveness of a step in a judicial prosede 
ing has frequently been referred to that rule. In Peareth v. 
Marriott, 3 an order in an administration suit, by which t 
trustees of a will were directed to pay to a widow an anity y 
free from all deductions except income-tax, hr 


F s bye 
Ai + 
vies nic 
1a 2 


si 


i 7 AN., 102; L. R., 11 I. A., 181 [1884]. 
2 6 AN., 269; L. R., 11 I. A., 37 [1883]. 
3 L. R., 22 Ch. D., 182 [1882]. 
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aéted upon for twenty years, the widow presented a petition 
claiming that, by the terms of the will, income-tax ought 
not to be deducted. The Court of Appeal held that the 
matter was res judicata by virtue of the previous order, 
Jessel, M. R., observing: ‘‘ What is the meaning of res 
judicata ? It is a decree inter partes on the same subject.” 


UES an 
ee °° ae ee 


And, whether the adjudication operates as a bar in proceed- E 
ings had in continuation of the same suit or in a separate Š 
and distinct suit, the effect is the same—the matter passes E 


in rem judicatam. 4 
Thus, it has been held that the decision by a competent Orders in d 
court that an application for the execution of a decree is eroceudinatll ee 
barred by limitation has the effect of res judicata, as also a ; 
decision that an application for execution is not time-barred. g 
Although such a decision may be erroneous, yet so long as i 
it remains unreversed in appeal it is valid and binding, and = 
the question cannot be re-opened.! 
It was further settled by the case of Ram Kirpal v. Rup Construction 
Kuari* that a construction placed upon a decree by an exe- ° 
eution court is conclusive as to the effect of that decree so 
far as the parties are concerned. But a decree cannot be 
extended in execution beyond the real meaning of its terms, 2 
and it would seem that the matter must have been contro- ies <a 
verted as well as determined upon judicially.’ An order, ES 
therefore, refusing an application to execute a decree is not 
















a an ŘS 


| Manjunath Badrabhat v. Ven- Jugobundhoo Dutt, 6 Calc., atp.206 — — —  ăć | 
katesh, 6 Bom., 54 [I881]. following [1880]; Beni Ram v. Nonhia Ma, o 

Mungul Pershad Dichit v. Girja Kant 7 AÑ., 102; L. R, H I A., 181 
Lahiri Chowdhry, 3 Cale..51; L. R., 8 
i. A., 123 [1881]. See Nanda Rai v. 
Raghunandan Singh, 7 AN., 282 


Bom., 408 — 


Tendency to Under the Code of 1882 it was held that a person brought 


apply § 244 
strictly. 
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necessarily an adjudication within the rule of res ind = 
cata.! we 

In Thakur Pershad v. Sheikh Fakirullah? the Privy Coun- 7 
cil held that Section 647 of the Code of 1882 did nots on its __ 
true construction (independently of Act VI of 1892), pro 
hibit an application for execution, where a former applica- 
tion has been withdrawn without liberty to present a fresh 
one. It was also held that it is not competent to a court 
executing a decree to decide a question of legitimacy. In 
Abedunnissa v. Amirunnissa* the Judicial Committee con eae 
strued Section 11 of Act XXIII of 1861, which corresponds 
with Section 244 (c) of the Code of 1882, with the exception ee 
of the words ‘‘ or their representatives.” 


on the record as representative of a deceased judgment 
debtor, who claims the property not as his own but as trustee 
for someone else, is entitled to have the question tried ina 
separate suit even if he has raised no objection in the execu- o be 
BOS PASE es 5; and the Full Bench case of Seth Chand v. z 4 
Durga Dei’ was relied on to that effect. se a 
But the tendency appears to have been to confine all sob E 
questions to the executing court. In Kali Charan v. Jewut oe 
Dube’? a larger share was by error or oversight put up for 3 = = 
sale and sold. The representatives of the judgment-debtor — 
objected and appealed without success. In a suit to bare = 
the excess sale declared a nullity the court, following Fun- — 
chanun v. Rabia’ applied strictly the bar of Seotion 3 
And the earlier Full Bench decision enunciates this pe 
—Seth Chand v. Durga Dei.* 


1 Delhi and London Bank v. 
Orc » 3 Calc., 47; L. R., 4 I. A., 


[1876]. pee 
5 Rani Indomati ved Jo Oe. 


127 [1877] followed in Hurrosoondary 
Dasee v. Jugobundhoo Dutt, 6 Calc., 
203 [1880]. 

2 L. R., 2217. A., 44 [1894]. 

8 L. R., 22 1. A., 44 [1894]. 

#2 Cale., 327: L. R., 41.A., 66 


All., 644 [1906]. l Ee 
6 12 All., 313 [isso of fe F 
7 28 All., 51 0905] p Er 
8 17 Calc., 711 5 
312 All, 313 [18 
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d 
SECTION 3. The Procedure in Execution should be as careful 
: as in a Regular Suit. 


It has been said that orders in execution proceedings, if Finality of 
not appealed from, are binding on the parties to the suit in exeene 
all subsequent proceedings in that suit on principles ana- 
logous to those of Res Judicata, strictly so called. But it is 
necessary, in order to constitute a bar, that there should 
have been a hearing and final decision.! 

For instance iall questions arising between the decree- 
holder and the representative of the judgment-debtor as to 
whether the attached property has come to the representa- 
tive as such, or is the representative’s own property derived 
from some other source, are to be decided in the execution- 
proceedings and not by a separate suit? ; and the orders passed 
in such matters will be binding in all subsequent execution- 
proceedings. 


The view was expressed in Bombay ê that a proceeding in Whether an 


execution 
execution is a proceeding which terminates in a decree, and proceeding 


is, therefore, a suit within the meaning of theCode. In Madras is or is not 


in the nature 


it has been said * that some observations in Ram Kirpal’s of a suit. 
case imply the contrary, and it was suggested that a suit 
must commence with a plaint and that a proceeding under 
Section 244 is not a suit within the meaning of Section 12 
of the Code. The Code now allows the court to treat an 
execution-proceeding as a suit or a suit as a proceeding.® 

But apart from the question whether a proceeding in exe- 
cution is or is not a suit, the following observations of Straight, 
J., should be borne in mind :— 

“* In all.matters, the courts executing decrees and having The 


proce- 
to try important questions, should do so with the greatest care 7g °P oo oe 


and with Picts to the procedure, so far as it is applicable, bpp ri a regu- 
suit. 


—_——_——_—— 6 (6656.60 IIM 


1 Hari Ganesh v. Yamunahai, 23 3 Manjunath v. Venkatesh, 6 Bom.. 
Bom., 35 (38)(1897]; Bharanishankar 54 (62) [1881]. 
v. Naran Shankar, 23 Bom., 536 + Venkata Chandrappa v. Venka- 
[1899]; Benvprasad v. Lukhna, 21 tarama, 22 Mad., at 258 [1898]. 
All., 323 [1899]. 5 Section 47, cl. (2). 


2 See the cases collected in Beni- 
prasad v. Lukhna, at p. 327. 


20 
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that is adopted in eerste questions arising between parties ae 

in original suits.’ ae 
And the new Code certainly recognises this view regard- 

ing proceedings in execution as an extension of the“original — 
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suit chargeable, if necessary, with further court-fees. Whether 
this will bring about finality remains to be seen. 
A prior order, in order to work a bar, must be upon notice, i 
and must ordinarily carry information as to what the claim om 
made and the relief prayed for are. The relief should be ae 
specifically mentioned (see Narayana Pattar v. Gopala Krishna» 
Ramasami v. Ramasami.* 48 a 
SECTION 4. The Doctrine is to be construed and given a a 
effect to. ‘ x 
All that an execution court can do is to execute the decree SA 
as it stands. If there is any ambiguity in the decree the e 


execution court must, if possible, construe it a decree pro- E 
perly framed according to law.* Does the new Code mean i 
that a court can in execution impeach its own decree for: Sa 
fraud or collusion by a prolongation of the original suit? 
There was strong authority for holding that the validity 
of a decree cannot be impeached in execution prodi 
under Section 244 of the Code of 1882,° and it seemed 
clear that questions of fraud and collnaan could only be a 
raised by a separate suit. To take another example, 4 ae 
enquiry into the question whether a mortgagor was €O n 
petent to make a mortgage was in no sense contemp ated 
by the old section, but might be raised by a suit. In sh ort 
the settled law was that the execution court is bo ind to 
execute the decree as it stands, and it was not in the pro Be oe 


7H 
ae ` 


e < a 


1 Per Straight, J., in Seth Chand 5 See Chintaman Vithoba v. 0 
Mal ve Durga Det, 12 All., at p. 322 man Bajajim, 22 Bom., 4 
[1889]. [1896], and cases there cited. 

2 28 Mad., 355 [1904]. dhar v. j, 21 All. 

8 17 M. L. J., 210 [1907] and cases [1899] ee “ 
cited. - 8 See Prosunno Kı i eo v. & 

i5 


* Pirbhu Narain v. Rup Singh, chand, L. R., 2 aS 
20 All., 397 [1898], a question as to 
future interest, 
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X 
of that court to say whether the decree was or was not rightly 
passed. - 
Although a decree does not, in terms, give a certain relief, The court 
yet if itis construed in orders passed upon it, as having given ™US*Proceed 


upon the 

that relief, it is not competent to the court on a subsequent construction 

application, to treat those orders as erroneous and put another contained in 

consfruction on the decree. pee ic 
So where the execution court has determined that a de- 

claratory decree is capable of execution, and the judgment- 

debtor has acquiesced in this construction by paying amounts - 

after attachment of his property, he is bound by such orders 

whether erroneous or nòót,? and whether he has contested 

such orders or not,® provided only he had notice of the appli- : s 


cations. 


SECTION 5. The Decree-holder is to be assisted to the Fruits E 
of his Decree. 


Those provisions of the Code,* whereby Appellate Courts 
are empowered to exercise jurisdiction in matters relating 
to the stay of execution pending appeal, emphasize the prin- 
ciple that a litigant is not, even temporarily, to be deprived 
of the fruits of litigation unless the other party may sustain 
substantial loss. The principle involved is that of finality 
in litigation, and Appellate Courts should not lightly inter- 
fere with a discretion deliberately exercised by the Lower 
Court. The same principle ought to apply to courts exe- 
cuting the decrees of other courts. 

But it was held in Bombay, with reference to Sections 225, ek! s court 
228, 244 and 588 of Act XIV of 1882, that a court to which ‘2 which ssent hee 
a decree is sent for execution is entitled to go into the ques. e ea 3 
tion whether the first court had jurisdiction to pass the poh : 
decree, and if that court declines to become the See tion of t 
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1 Liladhar v. Chuturbhuj ubi 19 Mad., 54 [1895]. 


2 Subbaraña Ayyar v. Nagammal, 5 Ramchandra 
24 Mad., 683 [1901]. / 


8 Venkatarashima T. PS 
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court its order is not appealable. This decision appears to = 
to be at variance with principle, because an objection to juris- 4 
diction would not be heard in the first court after the time = 
for appeal has expired.! i == 

It has been held by the Judicial Committee that money 
recovered under a decree which has been reversed or super 
seded ought to be refunded, and is recoverable either by a = 
summary process or by a new suit.? Applying this principle 
the Allahabad Court held that a plaintiff who had failed to 
obtain a refund from the Revenue Court was not precluded pes 
from suing, by reason of Section 244 of Act XIV of 1882 
which cannot be imported into the Rent Act (XII of 1881) 
‘< We are alee > said their Lordships, ‘* to hold that she 
has no remedy.’ Se 

Where a O obtains postponements, saying ze 
that he will satisfy the decree (which does not award interest) 
and it is to be clearly gathered from his applications that he — = 
does not dispute the decree-holder’s right to claim interest, 
the case may not be one of estoppel by conduct * but falls — 
within the principle of Sadashiva Pillai v. Ramalinga Pillai’ = 
The judgment-debtor is held to have contracted an obi ; 
tion to pay interest. | 

Section 13 of the Code (now Section 11 of Act V of 1908), : 
as pointed out in Ram Kirpal’s case,’ does not in terms ap aly = 
to execution-proceedings, but its principle is effectual s 
prevent parties raising, a second time in the same suit, 0 u f 
in Sxcoution prodee OS arising thereout, an issue w 












ciple by saying that he did not appear in court to p rot vet | 
his own interest, and thus deprive the plaintiff oe the | venel 


1 See Bhagwantappa v. Vishwa- W. R., P. C., ll om E 
nath, 28 Bom., 378 [1904] and cases S Masih-ullah Khan 
there cited. See Order XXI, Rule7, unnissa, 26 All., 14 
(§ 225) ; Section 42 (§ 228); Section of 1908, § 47.  —_ 
47 (§ 244); and Section 104, Order 4 See Narayan v. &¢ 
XLIII (§ 588). at pp. 396, 397 [1904 
2 Doorga Pershad Roy Chowdhry 2E LR 21. AG 23 
v. Tara Parshad Roy Chowdhry, 3 ~ eae 209 HA 3 
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of his decree.! Where the defendant objected in execution 
that the plaintiff had not obtained a certificate under Act 
VII of 1889, the court held that time should be given to the 
plaintif% to perfect his title and that the application for exe- 
cution ought not to be dismissed.” 
So where a decree-holder instead of proceeding under Proceedings 
Section 90 of the Transfer of Property Act (now Order XXXIV, pe peta 


> be allowed 
Rule 6 of Act V_of 1908) (the sale-proceeds being insufficient to to become 


satisfy his decree) applied for execution by attachment and nS ae 
sale of other properties, and the applications were allowed 
and struck off subsequently, the judgment-debtor was not 
heard to object that the decree could not be executed by 
reason of Section 90; the orders allowing execution to pro- 
ceed were held to have the effect of a decree under Section 
90.5 So where an order for sale of properties, other than 
those mortgaged and comprised in the decree, was passed 
without objection, the judgment-debtor was not allowed to 
say that no sale could take place in the absence of a decree 
under Section 90 of the Transfer of Property Act.* 

The principle underlying these cases is that approved in 
Sadasiva Pillai v. Ramalinga Pillai. That proceedings carried 
on for several years without objection should be pronounced 
infructuous on the ground of irregularity and the party 
relegated to a fresh suit to assert his indisputable right, 
would be discreditable to his administration of justice. If 
such suit were defeated on the ground of limitation the plain- 
tiff would be without remedy ; if successful, the defendant 
might have to pay interest. 

The question has arisen whether, having regard to Section Does an e 








99 of the Transfer of Property Act, an order prohibiting a aeei ks = 
sale bars an application for attachment. ‘‘ An attachment paces m a 
and a sale are not so indissolubly wedded as never to be for attach- 

e ment ® 


I! Behari Lal v. Majid Ali, 24 All., Sadasiva Pillai’s case, 24 W. R., 


138 [1897]. 193 [1875]. 
2 Ib. * Lakshmi v. Sabramania, 14 
3 Madhu Sudan Chackerbutty v. M. L. J., 103 [1902]. 

Katlish Chunder Brahmachari, 2 5 24 W. R., 193 (P: C.); E = 2 


C. W. N., 254 [1897], following I.A., 219 [1875]. 
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capable of separation. It is true that, as a rule, a sale is 
the ordinary consequence of an attachment, but a p a2 
attaching creditor has certain rights apart from his a 
a sale: for instance he has a right to participate in ‘the p ne 
ceeds of a sale under Section 295 of the Civil Procedure Code 
(1882), and he has a right redeem the property under the 
Transfer of Prate Act.”! The question arose in Goum ~ 
Sunker Panday v. persia: Dabee.* : Ke. SA 
In that case a judgment-creditor obtained a money-decree = 
combined with a charge created by the decree on certam 
immoveable property in the mofussil. He then a 
a transfer of the decree to the mofussil court, and that cour ee 
gave him an order for attachment and sale. This order, 30 
far as the sale was concerned, was reversed on pal 
he was directed to bring a suit under Section 67 of the apo 
of Property Act. He then applied to the court which a ae f 
the decree for an order for transmission of the decree to 
mofussil court with a view to execution, and it was con 
that such application was res judicata having reat 
the previous decision on appeal. It was held that an ord 
for attachment only, as distinct from a sale, could be) made. 


SECTION 6. Every Intendment in Favour of Jansi 
Where the execution court holds that it has no juriedic- 


wz 


a? w 
t1 
Pi 

eri 


tion to execute a decree, this decision works a bar t to any 
subsequent application of a like nature by reason or tle 
provisions of Section 13 of the Code. This is app: renti: 
recognised by Order XXI, Rule 7. Eer 

Where no objection has been raised in the suit to > the juris 
diction of the court passing the decree, no suis E per 
will be allowed in execution, because the decree v | 
wise he a nullity.* 


e 





1 Gouri Sankar Panday v. Abhoyes- 3 Nabi Mr 


[1896]. 1908). ; 
2 Ib. See Order XXXIV, Rule 14. + Gomat) 


Section 99 is repealed. 118 {19 
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r a £. So 
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` It is the decreeing court and not the court to which exe- 
cution is transferred, which primarily has seisin of the case.! 

It is commonly said that a question of jurisdiction may Jurisdiction 
be raiged at any time, but as pointed: out in Naro Hari obiected an 
v. Anpurnabai,* the question must be raised by way of appeal at the pro- 
or otherwise in the course of the proceedings of the court ?™ jaa 
whgse jurisdiction is questioned. In that case Anpurnabai 
was held to have acquiesced in the irregularity and was 
debarred from raising the question of jurisdiction after the 
proceedings were carried to completion. The party who 
has invited or allowed the court to exercise its jurisdiction 
in a wrong way, cannot afterwards turn round and challenge 
the legality of the proceedings due to his own invitation or 
negligence.’ 

It would seem that if the court has no jurisdiction over Every in- 
the subject-matter, the acquiescence of the parties concerned per E 
could not create it,* but évery intendment will be made in in favour of 
favour of a legal jurisdiction. Those cases in England where A 
the acts and orders of courts of limited jurisdiction have been 
allowed to be treated as void by a party concerned, are not to 
be applied without caution to our system of courts organised 
in a regular gradation of dependence on the High Court.’ 

The higher jurisdiction prevails. So where the same pro- 
perty was attached by two different courts the proceedings 
of the court of lower grade are a nullity whether the sale is 
carried out in ignorance of an attachment by a court of higher 
jurisdiction or not. These decisions are with reference to 
Section 285 of the Code of 1882.7 


Simultane- 
ous attach- 
ments. i 








1 See Tameshar v. Thakur, 25 All., 
443 [1903]. 

2 11 Bom., 160 (171) [1886]. 

8 Vishnu Sakharam v. Krishnarao, 
IL Bom., 153 (159) [1886], and cases 
there cited. 

+ Ib., 159. 

5 See Naro Hari v. Anpurnabai, 
ib. at p. 169. and cases cited. 

6 Ib., pp- 170, 171. In Revell v. 
Blake, L. R., 8 C. P., 533 [1873], an 


i 





adjudication in bankruptcy in a 
County Court and not in the London 


_ Court (notwithstanding the fact that 


the debtor did carry on business in 
London under an assumed Same) was 
held to be an irregularity and not 
void. : : 

7 See Har Prasad v. Jagan Lal, 
27 All., 56 (59) [1904]. "° See Act V 
of 1908, § 63. J : 
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SECTION 7. Pleas of Limitation are mae $ E ie 


An order 
meade judici- 


ally for exe May hive sai N a ae by limitation at el dite oe = : 
cution of a an application made for its execution, yet an orde? made — 
Feoir becca judicially upon such application, if unreversed, must be — ey. ee 
Poe pe treated as valid in subsequent stages of the execution case. 
reopened. Once an execution court has passed an order for exec eS 
in favour of the decree-holder, the only remedy left to the 7 
judgment-debtor is by way of appeal.: These decisions me 3 
proceed upon the principles indicated in Mungul Pershad 


Spas < 


A So 


Dichit v. Grijakant Lahiri, and Ram Kirpal v. Rup Kuari’ a >35 

The order, refusing or allowing execution, must, however, — 
be a judicial determination, and will not save limitation ur — Ea 
less it is of that nature. In Bholanath Dass v. Prafulla‘ = 
the application was dismissed for default, and there was no 


adjudication on the merits of the case. The judgment-debtor 
was, therefore, allowed to object that the application was 
barred by limitation. . 
Where, after execution is barred, applications have been 
granted and moneys paid in satisfaction, the yar ae 

is precluded from raising the question of limitation.® 
In Venkatagiri v. Sadagopachariar® it is suggested that 

the determination in execution, of a question of law m Sa 
followed up by an order in execution, is merely an ape aa 

- of opinion and does not operate as res judicata. rae Re : 

Is the decree In The Delhi and London Bank v. Orchard,’ it was held 













E” E 


ad ai by the Judicial Committee upon the construction of Section 
alive ? 


of Act VIII of 1859, and Sections 20 and 21 of Act XIV 
: 1859, that an order rejecting an application for execu ig Š 


1 Sheraj Singh v. Kameshar Nath, 


shar Rai v. Parbati, EE l 
24 All., 281 [1902]; Zakehmanan [1893], where the a 
Chetty ~. Kuttayan Chetti, 24 Mad., tor had no notice to 
. 669 [1901}). Onkar Singh v. Mokong u 


ie R., 8 I. A., 123; 8 Calc., 51 
[1881]. 

3L BR, 11 I. A., 37; 6 All., 269 
[1883]. 

+ 28 Calc., 122 [1900]. 


See Tile- 







Wa Notes, 1898, p- 96, w 

party appeared. —— Re 
5 14 Mad., L. J., 359 [ L30: 
6 Ib. RTE 
TAS Calea 47 [1S8 i. 
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the ground of limitation was not an adjudication within 
the rule of res judicata, the application (though refused) being 
treated as a proceeding to enforce the judgment which had 


the effect of keeping the judgment alive. So also in 
Hurrosoondary Dassee v. Jagobundhoo Dutt,' where several 
applications were treated as applications for execution, 


preducing the above effect. By the new Code [Section 2 (2)] 
the determination of any question within Section 47 operates 
as a decree. So that an order rejecting an application for 
execution is final unless appealed from (Section 96). 

Where an objection to execution on the ground of limi- 
tation is not decided because the parties did not appear, 
there is obviously no bar to the same objection being again 
raised.” 

The construction placed upon Article 180 of Schedule II 
of the Limitation Act, referring to the enforcement by appli- 
cation of judgments, decrees and orders of Chartered Courts, 
is in favour of revivor in all the Presidencies—in Calcutta,’ 
Madras ,* and Bombay,° and also in Allahabad, which has no 
ordinary original civil jurisdiction.’ 


SECTION 8. Representatives and Successors are bound. 


It is apparently not competent to an executing court to An order in 


allow an application for execution to be withdrawn, putting 


execution to 
operate as 


the decree-holder on terms that the same properties are to Tes judicata 
3 > must be 

be put up for sale first at the next application, and that the strictly inter 

decree-holder is to bid a particular sum. Such an order is ?77*- 


not res judicata unless the judgment-creditor has also agreed 
to be bound by it. No issue has been determined, and the 
subject-matter of the two applications for execution is not 
the same. To such a case Mungal Prosad Dichit v. Grija 


a z aE —— IMM 


1 6 Cale., 203 [1880]. Futteh Chand, 30 Calc., 979 [1903]. 
2 Hira Lal Bose v. Dwija Charan * See Ganapathi v. Balasundara, 

Bose, 3 C. L. J., 240 (243): 10 7 Mad., 540 [1884]. 

C. W. N., 209 [1905]. 5 See Umrao Singh v. Lachmi, 26 
3 See Suja Hossein v. Manohur, 24 All., at p. 364 [1904]. 

Calc., 244 [1896]; Manohar Das v. 6 Ib. 
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is me 
Kant Lahiri) has no application, and the decree-holde r carl 
proceed to execute his decree against the other prope srties 3 
Represents- The execution of a decree in proceedings taken ns 
tives and nanea ms 
successors the administrator of an estate binds a subsequent 


are bound trator in the absence of fraud or collusion. The 
of such administrator is similar to that of the sebait o 

idol. In both cases there is a continuing represer atio 

and the judgments and decrees bind the successors. ` 

In Bai Meherbai v. Maganchand * a creditor in the mofu 

obtained an unconditional decree and executed it age inst 

the estate to the prejudice of the other creditors. The co ar a 

observed that the principle of rateable distribution must — 

give way to the principle of res judicata, and dismissed th | the 
subsequent administrator’s suit to set aside the sale. ae 

A person not But a person who is not recognised by the court as e nti ret 
shite arcane to execute a decree is entitled to contest the propriety | of th 


tion 232as order by suit.* In such a case there has been no deci: ion 
may sue for a under Section 232 or Section 244 (c) of the Code of I g 
roe hion The former section corresponds to Order XXI, Rule 16; | he 


entitled to latter to Section 47. E 

: pee The term ‘‘ representative ” in Section 244 of Act - XT y d ; 
1882 was explained to mean one against whom the decree 

can be executed and who would be affected by the 

Upon this principle it was held that persons who hear 

deceased judgment-debtor’s share in survivorship— the 

being a subsisting attachment followed by an order for s lé 

made in the lifetime of the judgment-debtor—are b bound 


m the previous execution-proceedings.* ‘** Legal 


A 


+ 

aa 
Lana 
4 


: tive `° is now defined by Section 2 (11) of the new C S58 r 
_ A E ; 
ry 1 8I. A., 123 ; 8 Calc., 51 [1881]. Pauna Lall, 27 All., 4 5 jT; Ò revr 
2 Jnanuda v. Nokuleswar, 11 Aminuddin, 20 All., 5: 3 [189 J 
C. W. N., 236 [1906]. 5 See Ishan Chi ian 
3 29 om., 96 [1904], where the Madhab, 24 Cale., 6 met 
necessity is pointed out of treating and Asgar Ali v. As hg 
creditors’ actions in mofussil courts 9 C. W. N., 134 [19% tj- 
as administration suits and insisting 
- upon the amendment of the plaint. - 
= oes + Halodhar Shaha v. Harogobind, 
a 12 Calc., 105 [1885]: Ram Baksh v- 
ae er | 
= pater a r a” 
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” SECTION 9. The Principles of Approbation, Acquiescence or 
Waiver. 


It would seem that persons improperly made parties to Silence of 
execution-proceedings are under no obligation to assert their Propey a 
legal rights, and that the decree-holder who has forced them mare re 
into court to discharge a non-existent debt cannot rely on proceedings. 
their silence for a number of years and say they are estopped 
because he has altered his position and consented to exchange 
their property for his money claim. The case arose in Beni š 
Prasad x. Mukhtesar Rai | where the alleged judgment-debtor = 
died before the decree, and these persons were made parties 


to the execution-proceedings. 


But the case is different, where the representatives of a de- Acquiescence 
ceased judgment-debtor, having been properly placed on the penne 2 
record, approbate the execution-proceedings by paying a part decree. 
of the debt and induce the decree-holder to give time. This 
was done by the respondents in Coventry v. Tulshi Pershad ? Approba- 
who, being bound by law to pay their father’s debts, twice ob- “°™ | a 
tained postponement of the sale and paid Rs. 1,000 in part 
satisfaction of the decree. They then objected that they were 
in possession by survivorship and not as heirs. The court held, S 
upon Sadasiva Pillai’s case, that they had assented to the = 
construction placed on the decree against their father. and | i 
that the orders directing attachment and sale proclamation 
were binding on them on the principle of res judicata as in- 
dicated in Mungal Pershad Dichit’s case* The appellants 
were now possibly precluded by limitation from suing the 


eS eee 
I 21 AN., 316 [1899]. The au- t L R., 21. A., 219; 15 B. L. R., 
thorities as to estoppel by silence are 383: 24 W. R., 193 [1875]. 
discussed in Joy Chandra Banerjee * L. R., 8 I. A., 123; 8 Calc., 51: 
v- Sreenath Chatterjee, ** Silence is 11 C. L. R., 113 [1881]; and sen 
innocent and safe where there is no Lakshmanan Chetty v. Kuttayan 
duty to speak *"—32 Calce., 357 Chetty, 24 Mad., 669 [01901]; Bhola- 
[1904]. See Fox v. Mackreth, 6 nath Dass v. Prafulla Nath Kundu 
A. & E., 469; 45 R. R., 538 [1837]; . 
Chadwick v. Manning [1896] A. C., 
231. 
2 31 Cale., 822 [1904]: S CW. N, 
672. a 
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respondents, whose liability to pay the decretal amount w 
undeniable. ant 
Similarly, certain sureties, who had undertaken to pay a ac d i ot 
and agreed that execution aoaia be taken out on defawlt be 
ing made, were held estopped from objecting that the nedy 
was by way of suit because of their acquiescence in execut tion 
twice taken out, and because of their agreement in the surety 
bond.' The principle applicable is that of Pisani v. Atto e 
General of Gibraltar * in which parties were held to an agree 
ment that the questions between them should be determined 
by proceedings contra cursus curiae. In the Calcutta cas 
the proper remedy was by suit. ee 
Very similar is the case of a mortgagor who obtains o 
by agreeing to pay interest (not awarded in the deori 
case rather of an agreement contra cursus curiae than of estopp el, n 
because both parties are bound to know what the dec ce 
contains. ee, 
Where A \n execution proceedings contended that — 
appeal lay, the matter being governed not by Section 2 
but by Section 244 of Act XIV of 1882 (as B contende 
and B then sued to have it declared that the property w 
debutter (which had been all along the question at i iene) fi ka 
was held that A could not in that suit be heard to say th hat 
the previous matter was one governed by Section et 
that the suit was barred.* This is an cee c f th 
doctrine of approbation and reprobation. Š 
A party who has obtained the dismissal of a suit by p 
ing that the remedy should be under Section 244 (e Vata tl 
Code of 1882 was not allowed to say afterwards fists 
cution-proceedings, that the remedy was by suit. To T 
so would be playing fast and loose with justice. a Bat 


gF ley 
oh 
Jt 


ae 


C T 
1 Kazimuddi v. Fauzdar Khan, 10 Chandra, 11 C. W. N., 1 K 
C. W. N., 830 [1906]. - 6 Gaya Prasad Mis isra ` 
2 L. R., 5 P. C., 516 [1874]. Singh, 28 All., 681 [1906 
8 See Narayan v. Raoji, 28 Bom., 6 Per Lord Bowen in, 
| 393; 6 Bom., L. R., 417 [1904]. Gandy, L. R., 30 Ch. | 


+ Hara Dhan Kalia at Purna 
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Section 244 (c) was applied to a case in which a person 
seeks to set aside an auction-sale on the ground of fraud, and 
that the decree-holder himself holds a mortgage over it." 

But an ex-parte order in execution, passed upon a notice 
which does not specify the nature of the claim, has not the” 
force of res judicata so as to estop the party served from dis- 
puting the claim in subsequent proceedings. The case is, 
however, different where the notice tpso facto conveys infor- 
mation as to the claim made and the relief prayed for.’ 

A judgment-debtor has the right to have, as nearly as may 
be, a just and true valuation placed upon his property, and 
to have the description in the sale-proclamation reasonably 
accurate. So that when he omitted at one stage of a case 
to take exception to the accuracy of a sale-proclamation, it 
does not follow that he is precluded from objecting later on.* 
But each stage in execution is apparently now final, and 
cannot be re-opened except by appeal. 

Where the judgment-debtor, in various execution-proceed- 
ings, agreed to pay interest and obtained postponements,he ~“ 
was not allowed to dispute the mortgagee’s right to interest 
although the decree did not award interest.’ 

Where a decree-holder exercised his option upon failure 
of payment of instalments and obtained an order absolute 
for sale and then neglected to execute, he was not permitted eee 
to treat the decree as if it were an instalment decree.* It was —  ă —ă 
open to him, however, to make a subsequent arrangement — Eas 
with the judgment-debtor and to have the same sanctioned =e . 
by the court. x 


Section 10. Explanations IV and V. 


The legality of a decree cannot be questioned in execu- E 
tion, and matters which might and ought to — been T 


_— etl i ee 





i Gaya Prasad Misra ubi supra. * See Rajah Ramessur v. | Rai Pr 

2 See Sheikh Budan v. Ramchandra, Sham Kissen, 8 C. W. N..257 (19011. 
It Bom., 537 [1887]; Narayana v. 5 Narayan v. pa nes A 
Gopala Krishna, 23 Mad.. 355 [1904]. 393 [1904]. y 

3 Narayana v. Gopala Krishna, hag” 
at p. 356. 
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EXPLANATIONS IV AND V. 























raised in the suit ought not to be raised in execution. if 
there is no inconsistency the duty of the executing court is to 


Decree to be carry the orders of the decree into execution, as being con- 


i effect ğ ġ ā Rio 
a clusive between the parties, whether it may or may noù 
~ be disputable in point of law.! $ 
Suokko a7 It is to be observed that while Section 244 of the Code 
oes not 


embody the Of 1882 only barred the trial 
rule of 
“* might and 
ought. `’ 


of certain questions decided 
thereunder, Section 13 also barred the trial of an issue which 
might and ought to have been raised in a previous suit.* 
Therefore, where a matter has not been decided in execution a 
defendant will not be precluded from saying that it was 
not covered by a previous decree. In Nilkamal Mukerjee v. 
Jahnabt Chowdhurani*® the plaintiff was put into possession 
in execution of certain lands not covered by his decree and 
was dispossessed by the defendant. He then sued for these 
plots and his title was proved, but ‘the suit failed because 
his claim had been rejected in the previous suit; and the — 
defendant was permitted to raise this objection, because the _ 
matter had never been determined in exeeution under Seo-* = 
tion 244. | 
Under the Code of 1882 it was held that a judgment dena 
who might have objected to 4 sale in execution of a decree — 
against him, was not competent to object after the sale had — 
taken place that the holding was an occupancy or a ee 
tural one, and, therefore, not saleable by law.* His remedy d 
is by objection before sale or by appeal. = ey a 
It seems reasonable to hold that the principle of the a 20 
planation should be applied, but it will be a question ¢ 
discretion in each case. é Es 


It is further to be observed that the rule as to competency 


-= 
Discretion 


a 
And appar- 

ently has no 
reference to 
competency 

of court. 


Prasad v. Jalpa Prasad, 16 All., sA 
[1894]. 

1 Maharaja of Bhartpur v. Rani 
Kanno Dei, 23 All., 181 P. C. [1900] ; 
Kashi Pershad Singh v. Jamuna 
Pershad Sahu, 31 Calc., 922 [1904]. 

2 Bhiram Alt v. Gopi Kanth, 24 
Cale., 355 [1897]. 


371 8 26 Calc., 946 [1899]. 


+ Umed v. Jas Ram, 29 AIL, 61 12 
[1907], following Durga Cl aran 
Kali Prasanna and Ra aibo 
Bechu; 26 Calc., 727 [tsoon 
641 [1885]. See Basdeo “3 
27 All., 684 F. B. [1905]. 
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of courts, which forms part of the main section of the Code, 
finds no place in Section 47. In Bhavanishankar v. Naran- 
shankar 1 the decision as to the validity of a will in a suit for 
mesné profits, which was in the nature of a Small Cause suit, 
was held binding on the defendant in a proceeding for exe- 
cution of a decree for the possession of certain land. Apart 
from such a special case it is difficult to see how the question 
can arise. 

It was held that Section 244 of the Code of 1882 is no bar The conclu- 
to a suit to recover damages for breach of a contract not to peg 
execute a decree.* The question related not to the execu- must depend 
tion of the decree, but to a contract which formed no sub- whethaeniee 
ject of enquiry in the suit, and could not form the subject eH jucisdiee 
of enquiry in execution of decree.* Whether an uncertified tion created 
adjusted agreement not to execute a decree has been entered ayes 
into or not, could not, by reason of the provisions of Sec- 
tion 258, be considered by the court executing the decree.* 

The principle of Explanation III of the Code of 1882 (now 
Explanation V) can have no application to orders in exe- 
cution because the relief granted or refused is referable to 
the decree alone. The decree cannot be superseded by the 
mere omission of the court executing it to pass orders on a 
claim made under it.° In the Madras case the executing 
court directed possession to be given, but made no reference 
to the mesne profits allowed by the decree. It was held 
that nothing could prevent the petitioner from applying 
again for his mesne profits. : 


SECTION ll. The Doctrine of Splitting Causes has no a + 
Application. 

The principle of Section 43 of the Code of 1882 (Order Il, Pek 
Rule 2) has no application whatever to execution-proceed- ee 
ings because the cause of action has become merge in the 


1 23 Bom., 536 [1899]. + Hanmant v. Subbabhat ubi supra. 
2 Hanmant v. Subbabhat, 23 Bom., Order XXI, Rule 2 (§ 258). 

394 [1898], and cases there cited. 5 Nityananda v. Gajaputi, 24 Mad., 
8 Viraraghava v. Subbakka, 681 [1901]. 

5 Mad., 400 [1882]. 
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deeree and the notion of splitting causes can only apply to 
the frame and initial stages of a suit. When a decree grants 
different reliefs, it is open to the decree-holder to make sepa- 
rate and successive applications in respect of these reliefs." 





Seetrox 12. Agreements Contra Cursus Curiae. 


Arrangements varying the ordinary course of execution, 
as for instance where a decree is by agreement altered as to 
the mode of payment or the interest payable, are of frequent 
recognition and are founded on the law of the Privy Council. 
See Pisani v. Attorney-General of Gibraltar? Sadasiva Pillai 
v. Ramalinga Pillai’ Such departures from ordinary 
practice by consent are of every-day occurrence. Where a 
court has general jurisdiction over the subject-matter, 
parties may be held to an agreement that the questions 
between them should be determined by proceedings con- 
trary to the ordinary cursus curiae. 

In the case of Lalji Singh v. Gaya Singh* an Allahabad 
Full Bench held that there is a consensus of opinion in all 
the Presidencies that an agreement whereby a decree is 
adjusted and so rendered unenforceable in execution, is not 
within the purview of the (now repealed) Section 257A of aan 
the Code of 1882. This provision is omitted from the Code — gee 
of 1908. pes 

By Order XXI, Rules 1 and 2, the old Sections 257 and — B 
25S are re-enacted, that is, adjustments of decrees are aa 
recognised unless recorded in court. But suppose the 
parties do not have the adjustment recorded, the decree 
becomes incapable of execution. p 

There appears to be no reason why agreements to give i 
time or to vary the ordinary course of execution should 2 ot % 
be enforceable by courts exercising inherent jurisd diction 
upon the principle of the Privy Council rulings. a 


e eg A a ee 


1 Sadho -Saran v. Hawal Pande, 815 B. L. R., 383; 24 ¥ 
19 AlL, 98[1893]; Radha Kissen Lall 193; L. R., 21 I. A., 219 11875] J- 
v. Radha Pershad, 18 Calc., 515 [1891]. + 25 All., 317 [1903], where Sail tr 
* L. R., 1 P. C., 516 [1874]. cases are discussed. . ie 
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* Where the case of one party is that a decree is a mere 
paper decree, and that there was an anterior bargain that 
the decree was not to be executed, it was held that the court 
could mot go into any such question under Section 244 of 
the old Code. An independent suit must be brought to 
establish that the decree is no decree at all. The executing 
court can apparently now enter upon and decide the ques- 
tion. 

So it was held that no separate suit will lie to set aside an 
execution sale on the ground that the decree has been ad- 
justed out of court when in fact no adjustment has been 
certified under Section 258 of the Code of 1882.* 

And Section 244 (now Section 47) applies as well to dis- 
putes arising after execution as it does to a dispute arising 
previous to execution.® 

The test in these cases appears to be whether the agreement 
is entirely outside the scope of the suit. If so, its enforcement 
must depend upon a separate suit. See Pramal Anni v. 
Lakshmi Anni,* Purna Chandra v. Panchkari® If a petition 
of compromise is within that scope it is operative without 
registration as a decree; if it relates to matters extraneous 
to the litigation, it requires registration and is enforceable 
by suit: see Gurdeo Singh v. Chandrikah.’ 

The rule of the Privy Council has recently been applied 
in Calcutta’ where in a mortgage suit the parties having 
agreed that the decretal amount should be realised by sale 
but no sale was directed, the court was held to have full 
jurisdiction to carry out the intention of the parties. 





1 See Hassan Ali v. Gauzi Ali, 31 #261. A., 101; 22 Mad., 508 
Cale., 179 [1903], and cases referred [1899] P. C. 
to at p. 182. 6 5C. L. J., 15 [1906]. 

2 Jaikaram v. Raghunath, 20 All., 6 5 C.L. J., 611[1907] and autho- 
254 [1898]. rities there collected at pages636. 

3 Collector of Jaunpur v. Bithal 7 Abir Paramanik vv. Jahar 
Das, 24 All., 291 [1902]. Mahmud, 34 Calc., 886 ; 6 C. L. J., 


95; 11 C. W. N., 879 [1907]. 
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SECTION l. Lis Pendens and Private Alienations. . 


Connected with the rules of Res Judicata which come into 
operation when the court has once exercised its judicial 
mind upon a res or subject-matter, are various other appli- 
eations of the doctrine of finality, apart from the matters = 
referred to under the topics of Quasi-res-judicata and per- | 
sonal bars and the rules relating to execution-proceedings. = 
All these applications are based upon the principle of avoid- 
ing multiplicity of actions, and are framed to assist a success- 
ful party to the fruits of his litigation. we Fy 

First of all there is the bar referred to in Section 10 of the ~ 
Code of 1908 which re-enacts Section 12 of the Code of 1882 
with slight modifications. The rule as to pending suits 
prevents two suits for the same res going on in different - — 
courts. One of the two is superfluous. ae a 

Secondly, there is an important class of cases where the a 
fruits of litigation are imperilled by private alienation on | 
the part of the unsuccessful party. This may happen before os 
decree when the ordinary application of the rule of lis T 
pendens comes into force—the doctrine of Section 52 of = = 
the Transfer of Property Act—or it may take place after 
attachment, an event contemplated and prohibited b >: = 
Section 276 of the Code of 1882, re-enacted with slight E 
modifications in Section 64 of the new Code. By the earlier 
provision all private alienations of property by sale. zif t 
mortgage or otherwise, are declared void as against all claims 
enforceable under the attachment. The language oF the 
later provision is more general. = 

The. rule of lis pendens was recognised in this countr 
















1 See Balkishen v. Kishan Lal, 11 All., at p. 154, per Mahmo a 
[1888]; Venkappachari v. Manjunatha, 16 M. L. J., 526 Lines IA oo . 
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by Section 223 of the Code of 1858 which provided for the 
removal from possession of immoveable property of any 
person claiming under a title created by the defendant subse- 
quently to the institution of the suit. The italicised words 
do not appear in the later Codes,’ because such alienations 
are substantively prohibited by the Transfer of Property 
Acta Section 52. 

It must carefully be remembered that the English Rule Registration 
contained in the Statute 2 and 3, Vict. c. 11, Section Trap a 
which provides that a lis pendens shall not bnd a purchaser 
without express notice unless there has been a registration 
of the lis pendens, has no application to this country. In | 
Krishnappa v. Shivappa* Jenkins, C. J., suggests it as 
worthy of consideration whether the risk of hardship could 
not be diminished by requiring a lis pendens to be registered 
before it can bind transferees for value. In many of the 
American States, statutes have been passed in effect pro- 
viding that notice of lis pendens shall commence from the 
time of actually filing or recording a paper denominated 
“* notice of lis pendens,’’ giving the title of the case and des- 
cribing the subject-matter of the suit. Mr. Bennett devotes 
two chapters of his work to these statutes.* E: 

The doctrine of lis pendens, as embodied in Section 52 + 
of the Transfer of Property Act, and defined in the leading 
case of Bellamy v. Sabine, prohibits, on grounds of public 
policy, the alienation of property pending the final deter- 
mination of a cause, and requires to be distinguished from Stay of suit. 


5 g a - -a secti 10, 
the rule of Section 10 of the Code which bars the trial by one Se y of 


court of matters which are in process of adjudication by 1908. e 
another court. The rule last referred to is an application 
to suits pending, but not decided, of the principle of Res Judi- -= 


cata, and has been framed to prevent multiplicity of Brgy a 
and conflict of jurisdictions.® 


1 See Section 263 of the Code of 3 31 Bom., at p. 400 [1907]. 


1882. and Order XXI, Rule 35. 4 Side Pannon p- 208, and Chapters 
2 See also 23 & 24 Vict. c. 115, XIV and XV. 
§ 2; and 45 & 46 Vict. c. 39, § 2. 5 “* No court shall proceed with the 
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Thus when A sues B for an account, alleging that money 
is due to him from B, the defendant alleging the contrary, 
would be precluded from bringing a separate suit for an 
account, because a decree can be passed in the defendants 
favour in A’s suit for any balance that may be found due 
to him.' 


The origin of the rule of lis pendens or the prohibition of 
private alienations is to be traced to the twelfth ordinance 
or rule of Lord Chancellor Bacon,? but its application as a 
principle of practice appears to have been very general 
long before, and certainly immediately after, its formulation 
by him. These ordinances were adopted in the year 1618 
for the government of the Court of Chancery. 

Mr. Bennett has shewn that the precise doctrine is to be 
found in the provision of the Roman Law that a thing com 
cerning which there is a controversy is prohibited during 
the suit from being alienated,* that it is an essential prin- 





di at ia ext 
pe a hts rand 


of 


f ; DS > 


ciple of any efficient judicial system, and that Lord Bacon 


trial of any suit in which the matter 
in issue is also directly and substan- 
tially in issue in a previously institu- 
ted suit between the same parties or 
between parties under whom they or 
any of them claim, litigating under 
the same title, where such suit is 
pending in the same or any other 
court in British India having juris- 
diction to grant the relief claimed, 
or in any court beyond the limits 
of British India established or con- 
tinued by the Governor-General in 
Council, and having like jurisdiction, 
or before His Majesty in Council. 
Explanation.—The pendency of a suit 
in a for-sign court does not preclude 
the courts in British India from try- 
ing a suit founded on the same cause 


of action.’”’ 


1 See for instance Ramalinga 
Chetty v. Ragunatha Rau, 20 Mad., 
at p. 420 [1897]. 

2 ** No decree bindeth any that 








eit Sal ea 
cometh in bond fide, by conveyance =i 
from the defendant before the bill Be: 
exhibited, and is made no party, teks 
neither by bill, nor the order; but č 


where he comes in pendente lite. 
and while the suit is in full proseem-  ăě 
tion, and withqut any colour of 
allowance or privity of the court  ă 
there regularly the decree bindeth; = 
but, if there were any intermissions — a 
of suit, or the court made acquainted z 3 
with the conveyance, the court is to — 
give order upon the special aere = 
according to justice.” See ae 
pendix to Bennett on Lis Pend 
pp. 446. 

8 Bennett 
pp. 57-62. 

+ “Rem de qua 
prohibemur in acrum dedicare. 
A more familiar form of the maxim 
is: ‘* Pendente lite” nihil inn 
vandum.”’ z 
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> 
first gave it efficiency and precision as a part of the body of 
the common law of England.! The primary object is to S 
make it possible for courts to execute their judgments and 4 
decrees? Within certain limits its enforcement is as im- 
perative as the demands of military necessity. The very 
existence and perpetuation of the courts depends upon its 
enforcement.’ 

The leading case of Bellamy v. Sabine* is . frequently The doctrine 
referred to in the courts of this country. Lord Cranworth $ pee spent aA ors 
there described the rule as affecting a purchaser, not because aa but : 
it amounts to notice, but because the law does not allow @ founded 
litigant parties to give to others, pending the litigation, principle fe. 
rights to the inka a in dispute, so as to prejudice the litigation 
opposite party.” The Lord Chancellor characterized the?" P tere spe 
rule as one required by the necessities of mankind, and bind- [1857]. 
ing upon all those who derive title under the litigant parties 













under alienations made pending the suit, whether such roan 
alienees had notice or not. ‘* If this were not so . . . inter- | i 
minable litigation would be the consequence.’ And Lord mes? 
Justice Turner pointed out that the doctrine is one common Bee 
to the courts both of law and equity founded upon the oe 


principle of finality in litigation. ‘* The plaintiff would . 
be liable in every case to be defeated by the defendants 
alienating before judgment and decree, and would be driven 
to commence proceedings de novo subject again to be 
defeated by the same course of proceeding.’ ”* 

The rule in India, as stated in Section 52 of the Transfer Section oa 
of Property Act, is confined to immoveable property, and > 23 
is as follows :— eee 


—_ SL 


‘* During the active prosecution in any court heving Ee 
authority in British India, or established beyond the limits es es 
of British India by the Governor-General in Council of a a ae 2 
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- Should it 


be applied to 
moveables ? 


in Horn v. Horn, 1 Ambler 79; and Lord Chancellor Kent i = 
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property cannot be transferred or otherwise dealt with we 
any party to the suit or proceeding, so as to affect the rishte a 
of any other party thereto under any decree or order which ~ 


court, and on such terms as it may impose.’ “os ca s 

Lis pendens is strictly not a lien, but of itself is simply _ 
the power of the court taking effect upon the subject-matter — 
of the suit, so as to hold it within the grasp of the court for = 
the execution of final judgment.! 


A BS 


The rule no doubt had its origin in controversies regard = 
ing real estate, and in India applies to immoveable property — F 
only ; but there is a considerable body of opinion in favour 
of applying it to personal property also, and Mr. Bennett 
expressed himself as thoroughly satisfied that its applica- oe 
bility to personal property was well established.’ 4 : 

Mr. Bennett considered that the conclusion is warranted — 
that the unrestricted disposition in the defendant is sus- 
pended or lost by the filing of a bill, and the specific ee 
involved in the litigation becomes subject to the claim or 
demand of the plaintiff; in other words a specific lien is — 
acquired ; but elsewhere he discountenances the notion of ss 
lien. | 

The learned author, after considering the authorities, w 
are far from harmonious, suggests the following uniform 3 rt 
as productive of the least mischief, namely: *‘ that a lis 
pendens, involving [specific] personal property, comment 
and prosecuted with due diligence to a decree [in any © 
States] should have full force and conclusive effect 
upon pendente lite purchasers as upon the parties and 
[throughout all of the United States].” = 

This rule would not apply to money, bank-bills, the 1 bon 


1 Bennett, pp. 195, 196. 1 Ves. 196; Lord Manners it n Mi 
2 See the views of Lord Hardwick v. Goold, | Ball & Beatty, 3i 


Lord Ellenborough in Scott v.Scholey, Livingston, 3 Johns Ch. R., 
8 East R., 467; and those of Lord discussed in Bennett, pp- 


Thurlow in Dundas v. Delitens, 8 Bennett, p. 198. sak 
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and coupons of Municipal Corporations and other negotiable 


paper’; nor to Municipal taxes.» When, pending acquisi- 

tion for public purposes, a transfer of the land takes place, E 
the acquisition would not be affected thereby but the rights 

of the transferee would be shifted to the fund.’ But 

Mr. Bennett thought that a contention as to a moneyed indebt- 

edness or demand ought not to create a lis pendens such as 

would charge the property of the defendant with the final 
judgment or decree in the case.* If this were not so the 
defendant would have to quit doing business altogether.’ 

But the authority of the Court of Appeal’ in England (Her- It is to be 
schell, L. C., Lindley, L. J., and Davey, L. J.) is entirely Phemtniitss- aa 
against the application of the doctrine to personal property. property. 

** Such a doctrine,” said Lindley, L. J., ‘‘ would paralyse the 

trade of the country. If the doctrine of lis pendens were 

applicable to personal property generally, bankers and 

others could not safely make advances on ships or goods, + 
and that which represents them in commerce, e.g., bills-of- S 
lading, dock warrants, wharfinger’s receipts; nor upon 
stock and share certificates; nor upon debentures or policies ; 
nor even upon negotiable securities, without making searches = 
in the Judgment Registry Offices.’” This view has been oe 
accepted in India. oe 

A suit, contentious in its origin and nature, is contentious Rule is E 
within the meaning of Section 52 of the Transfer of Property Porative 
Act even before a summons is served on the opposite party. service ze os 
There seems to be no warrant in the Act for the contrary os Sees 
view which in the opinion of the Judicial Committee would a le 


- 










of any great difficulty.’ 


1 Bennett, pp. 146-149. 

2 Ib., 150. 

3 See Galetaun v. Secretary of 
to C. W. N., 195 [1905] ; 2 
p 1651. 

* Bennett, pp. 202, 203 

6 Tb. 
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Their Lordships were also of opinion in the case now cited 
that, apart from any doctrine of lis pendens, a purchaser 
pendente lite who purchases with ample notice of a mortgage 
suit and of the subsequent execution-proceedings, is de- 
barred from exercising his right of redemption after the sale 
has been confirmed.' The rule does 
doctrine of implied or constructive notice, but a pur- 
chaser may nevertheless be affected by notice apart from 
the rule. 

An exhaustive commentary on Section 52 is attempted 
in Krishnappa v. Shivappa,* where it is pointed out that the 
section imposes two conditions—(a) the existence of a con- 
tentious suit, and (b) that the transfer should be during its 
active prosecution in a court of the kind described in the 
section, and that according to the Civil Procedure Code the 
essentials of a suit are (1) opposing parties; (2) a subject 
in dispute ; (3) a cause of action; and (4) a demand of relief. 
Every real suit (as distinguished from a collusive suit) would 
appear to be priméd facie contentious, and so-called ‘ friendly 
suits ° would appear to be included in the category of con- 
tentious suits as being ‘ potentially’ contentious. And 
it does not follow that a suit is not contentious merely because 
the decree has been passed ex-parte or been made by consent. 

A Madras Full Bench has held that a suit does not cease 
to be contentious because it is compromised. The autho- 
rities are reviewed.* 





not depend upon any 





563 [1907], citing the observations 
of Turner, L. J., and Cranworth, L. C., 
in Bellamy v. Sabine, 1 De G. & J., 
566 (584) [1857]. 

1 Jb. This case practically over- 
rules Radhasyam v. Sibu, 15 Calc., 
647 [1888], and the view expressed in 
Hukum Chand, § 224, and affirms 
Jogendra Chandra Ghose v. Faul- 
kumari, 27 Calc., 77 [1899]. See the 
judgments of Maclean, C. J., and 
Banerjee, J., in that case. Their 
view was concurred in by Jenkins, 
C. J., in Krishnappa v. Shivappa, 


31 Bom., at p. 399; and Beaman, J., = 
atp. 401 [1907], where all thecasesar@ 
collected and discussed; 9Bom.L.R.~ 
503; 31 Bom., 393 [1907]. See also 
Abhoy v. Annamalai, 12 Mad., 180 
[1888]; and Parsotam v. Sanchilal, 21 
All., 408 [1899]. 
2 31 Bom., 393 [1907]. 
3 Annamalai v. M 
Mad., 426 [1905]. 
Chandra Singh v. Brie 
Calc., 745 [1904] as to the meaning 
of ‘ contentious.” oie 
+ 29 Mad., at pp. 432, 435, 436. 
Jee 


Ty he 














aa 
r- 





CHAP. XIII. ] AND PRIVATE ALIENATIONS. 329 


It cannot be said that a suit does not become contentious 
tintil all the defendants are served.' The Privy Council 
view is that the matter does not depend upon service. 
Gefierally, in order that a res litigiosa (or contentious 
matter) may exist, three things must concur: first the pro- 
perty must be of a character to be subject to the-«rule of 
lis pendens ; second, the court must acquire jurisdiction 
both of person and res ; and third, the res must be sufficiently 
described in the pleadings.? 
Thus the property must be so described in the -pleadings Identity 
and exhibits thereto that its identity is apparent or can be ° Property- 
ascertained, and the general rule is that such a description 
as that a purchaser is reasonably put on enquiry will be 
sufficient *; but evidence taken in the case after it is com- 
menced ought not to be taken into consideration.* If amend- 
ments are made there will be no lis pendens anterior thereto 
in respect of new matters therein. The right to the pro- 
perty must be directly and specifically in question,* which 
could not be the case if any ambiguity existed. 
Further, the facts set out in the pleadings must make outa 
case for the jurisdiction of the court, and when this appears after 
amendment it would seem that the lis pendens relates back.7 
A familiar instance occurs in matrimonial causes where | 
alimony is prayed and specific property indicated in a wife’s | 
petition. In such a case a purchaser from the husband will 
be bound by any decree for alimony that may be passed.? | 


The general rule of law is that the lis pendens (except in Lis pendens 


administration suits and suits for an account and in suits gaure a 


of a similar nature in which the decree is the inception of decree 


subsequent proceedings) ends with the decree.’ zr 
1 Chaturbhuj v. Lachman, 28 All., 6 Act VI of 1882,.§ 52. @ 
196 [1905]. 7 Bennett, 163. —_ 
2 Bennett, p. 153. 3 Ib., 164,165. 
3 Ib., 154-157. ? See per Farran, C. J., in Shiv- > 
$ Ib., 158. jiram v. Waman, 22 Bom., at pp. 942, = 
5 Ib.,161; and see pp. 204, 205; 943 [1897], where the cases are col- = 
Mitford on Pleadings, 400. lected. For account suits see Sur- 
- < 
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unless the Therefore a decree which is not final, such as a decree t i 
a is not account which puts no end to the matters in question, vinds 


as lis pendens. A judgment or a decree to be final must } 
of such a character as puts a conclusion to the mat 
question. So interlocutory decrees or orders cannot h: 
that effect although they may purport to settle the rig 
of the parties. Lis pendens continues notwithstanding st 
orders or decrees.! oa | 
It has, however, been held that a purchase by persons who- 
were not made parties to an appeal is affected by the doctri 
the decree of the lower court not having been- a ually 
drawn up. It is suggested in that case that actual prose 
cution continues until the decree is prepared aithogpties jud: ie 


-j + 


ment may have been passed.? | be 


Lapse of Mere lapse of time will not destroy a lis pendens, but the : 
sina: period during which a cause may lie dormant has sometimes” 
been considered analogous to the prescribed period of | limi- 

tation.* 8 SA: s 

The rule requires active prosecution, and it would seem th hat 

there can scarcely be any case of failure of the lis, unless 3a 

case of estoppel by conduct be made out against those s as is 

ing the enforcement of the lis pendens. Where, as in - ns- 
man v. Kinsman: it might be inferred that the ple sintif 

has abandoned his right and looks to relief independ: ent of 

the rule, a purchaser might well take a con an of the 

property. The well-known rule in Gregg v. Wells,” ey 

paroni of te E by, soles to such cases.1 H 


5 endra v. Khetter, 30 Calc., 609 [1903]; 4 Bonnett, 186: m EE 
s foreclosure suits, see Parsotam v. 5 Russ & My. 617, i 
Chheda Lal, 29 AJl., 76 [1906]. where upon a deeree for 


1 See the summary of Banerji, J.. master’s report deciding 
in Parsotam v. Chheda Lal, 29 All., of the parties was made anc 
76, at pp. 79-81 [1906]. appealed, and 25 | ca ater | 
2 See Dinonath Ghose v. Shama plemental bill w -i d after 
Bibi, 28 Cale., 23 [1900]. had taken place. a 
8 Bennett, p. 185. See Hunter v. 
—_ Earl of Hopeton, 4 McQueen, 972 
[1865] as to lis pendens asleep. 
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» 
persons been induced to believe that the prosecution has - 
been or will be abandoned ? Ts it more equitable that one 

who has acted with fraudulent negligence should suffer, 

than that the pendente lite purchaser should be deprived 

of his purchase ? ! Such a case might occur where a decree- 

holder failed to execute his decree for seven years.? 

"The litigation is considered to be continuing so long as Appeal or 
the suit is pending in appeal or execution, those proceedings esc 
being an extension of those in the suit. It appears to be 
the better view also that a decree which is open to appeal 
does not extinguish the /is, and that the purchaser is bound 
to wait until the time for appeal has expired. The same 
principle would seem to apply where a suit is dismissed for 
default or withdrawn if there be no undue delay in applying 
for restoration, but would not apply in cases of review. 

And when judgment is finally pronounced and a decree 
is drawn up, it follows that they are evidence against a pur- 
chaser pendente lite to the same extent as if he were a party 
to the record.* 


The doctrine of lis pendens has been said not to defeat a sales under 
purchaser under a decree or order for sale when the lis pendens pri ee: 
is the very suit in which that decree or order is passed.’ 

In Shivlal v. Shambhuprasad*® the title of the purchaser 
was held to prevail over that of certain minors, the view of 
Jenkins, C. J., being in conflict with that expressed by 
Phear, J., in Indurjeet v. Pootee Begum’ The principle 
applied in the Bombay case is that doubt ought not to be 
thrown on sales effected under the authority of the court. 
The question can hardly be regarded as settled. 








In Byramji v. Chuni Lal’ it is stated to be settled law r = 
that the rule of lis pendens is applicable to court sales, and © — č 
the authorities are collected. EET i irpan 

S eer Smee ie. Peer ah 

1 Bennett, p. 184. 56 Shivial v. Shambhuprasad, 29 ea 

2 Venkatesh v. Maruti, 12 Bom., Bom., 435 [1905]. ze: 
217 [1887]. 5 19 W. R., 197 [1876]. 

38 See Govind v. Guru Churn, 15 75 ‘Batts. L. R., 21; 27 Bom., 

Calc., 94 [1887]. 266 [1902]. 
* Bennett, p. 257. 
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The existence of a suit to recover money personally n 
possibly be held to revive a mortgage debt which 
otherwise become barred by limitation'; but such a 
could scarcely arise in India when the period of limit&tio 
is sixty years.» When a mortgage is effected before fie 
pendens, the mortgagee and the purchaser at the sale have 
cleanly a perfected right which cannot be subject to dea 
rule *; when the mortgage is subsequent, the rule of course _ 
applies. But the question may arise whether the mortgage s 
was made to defeat or delay creditors of the mortanta E 

Where a mortgage or conveyance of an undivided int Fs E 
is made before or during partition, such mortgage or com 
veyance will be given effect to by the court upon the inter- 
est in severalty finally apportioned to the mortgagor or the 
party who has conveyed. The law is well settled as to 
this. a 

It would seem clear that the assignee of a mortgage who | 
takes assignment after the court has acquired sariediaiiii i 
in a redemption suit is bound by the decree which may be 3 
entered in the case. And the same rule would apply to the — | 
assignee of either mortgagor or mortgagee pending @ o : 
for sale or foreclosure.* ae 

Where a mortgage is paid up and released = 
gation involving the mortgaged property, it would appear 
that neither the mortgagee nor the releasee are affected by 
such litigation except so far as they may be parties to it 
because the mortgage right has attached ante litem zm” 

Where a mortgage is taken pending an appeal, such z 
gage is pendente lite, and must be affected by the x 
the litigation.‘ -4 E 

‘Query: Whether a mortgage executed before, but regi 
tered after the filing of a suit, is affected by the lis pendens 

1 Bennett, p. 211, 212. 

2 Lim. Act, Art. 147. 

3 Bennett, p. 279. 

+ Ib., 298, 299. 

5 Bennett, p. 220. 
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Upon the principle that where parties to a fraudulent Fraudulent 
“transaction pendente lite come and ask the court to relieve “ignations 
them from the consequences the court will refuse relief, it een maa 
woul seem that the estate will be allowed to lie where it 
has fallen.' 

It is to be considered whether an alienation pending an 
administration suit is subject to the liens of the creditor 
parties, and whether the alienee is bound by the adminis- 
tration decree.* In Bazayet Hossein wv. Dooli Chand,* the 
alienee from the heir-at-law pending the suit of a Mahome- 
dan creditor was held by the Judicial Committee to have 
taken with notice, though ordinarily the creditor could not have 
followed the estate into the hands of a bond fide purchaser 
for value. 3 

Any transfer of immoveable property pending a suit to Maintenance 
have a widow's maintenance charged thereon, will be affect. A 
ed by the rule * because the right to the property is directly 
and specifically in question. 


tion snit. 


a conveyance of real estate involved in litigation is not void, ‘sm sands 
but that the grantee takes the title of his grantor subject dot's shoes, ~ 
to the pending litigation, but without the right necessarily | 
to become a parfy* He succeeds to the interests of his 

grantor, and is entitled to the fruits of the pending litiga- — a 
tion, and is bound by its determination. Under the Trans- aie 
fer of Property Act the transfer is not declared ae 
m asks a, tithe, a 
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he takes nothing.' The same rule applies to incumbrances® © © _ 
° s . oes eS 
and neither a purchaser nor an incumbrancer is a necessary 


party to the suit, though they are often made parties. ae 

Where a man takes a lease of immoveable property pend- | za 
ing a suit, as for instance pending a mortgage suit for sale or 2A e: z 
foreclosure, he is bound by the result of such suit.’ An 


exception to this rule occurs in the case of a lease from a 


receiver or a lease from an executor in pursuance of a power sa 

given in the will itself.* E 
Unpaid pur- In the case of a contract for purchase of land made bea = 
eee. litigation, where after litigation the balance of the purchase- — E 


money remains to be paid, the court will give its decree , 
such shape as will do equity and prevent injustice.‘ 
Purchaser A purchaser at a sheriff’s sale takes the title of the judg- 
at sheriffs ment-debtor cum onere, that is, charged with the lis pen- i 
dens of the suit. He acquires the same title as by a volun- « 
tary conveyance.’ = 
areca An Allahabad Full Bench has held that the addition, hy ae 
made parties. the plaintiff in a pre-emption suit of the alienees of the defen- 
dant who had alienated after the suit was filed, operated — ae 
to prevent the plaintiff from relying on the doctrine of lis 
pendens because issues had been raised and decided in ne 3 
suit which were conclusive upon the rights of the parties.” 
Purchaser at The principle of lis pendens has been applied to a pur 





pe a chaser at a revenue sale pending proceedings in execution of i : 
a mortgage decree. The purchasers acquired subject to the CO: 
mortgage which they were bound to discharge.’ Se Ps. E 7 
Penin The purchaser from one of the sons, pending a partiti w 
apne suit, of his share will take, subject to the mother’s inchoa ae. = 
right, a quasi contingent richt which ripens in due cours rse 
into a right absolute.* This, apparently, will bethe i case 
: whether the purchaser has notice of the suit or not. ae 
1 Bennett, p.‘ 234. | 1 Manpal v. Sahib Ram, 2 
2 Ib., p. 246. 544 [1905]. = 
8 Ib., 238. 8 Har Shankar v. Shew Ae ie 
4 Ib., 238. Cal., 966 [1899]. -AOS Be. 7 
5 Tb., p. 241. 9 See Jogendra Chandra ¢ 
6 Ib., 249, 250. FPulkumart, =e Caley 77 (iss 
eS r ~~ 7 =e 
r Ai À f RY 
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* Section 52 applies to transfers by act of parties, but the Transfers in 


"Act is silent as to transfers in invitum; and the law is not 
codified as to the effect of such transfers in relation to the 
doctaine of lis pendens. The view expressed in Raj Kishore 
v. Jadunath' is in favour of its application. 


Suits for foreclosure are not terminated until the passing Foreclsure z 


ofthe decree absolute. A purchase, therefore, after decree 
nisi and before decree absolute is subject to the doctrine.? 


SECTION 2. On the Finality of Criminal Proceedings. 


The doctrine in criminal law that no man shall be brought Jeopardy 


into jeopardy more than once for the same offence has a; 
close relation to the subject of estoppel by former judgment.’ 


But the doctrine, as discussed by Mr. Bigelow and other 


writers, rests upon technical views of jeopardy, whereas in 
this country the matter is to be determined by the provi- 
sions of the Code of Criminal Procedure enacted after long 
experience of criminal trials in India.* 

Upon general principles one view would be that when a 
man has once actually been placed upon his trial he ought 
not to be put in jeopardy again; another view would be 
that the matter is not concluded except by verdict or judg- 
ment in his favour. In any event, if the trial is terminated 
by the Government, for any cause not founded on the in- 
validity of the proceedings, the effect is a virtual acquittal 
of the prisoner." Where, however, there is no trial upon 
the merits, the accused has not been in jeopardy at all, and 
there is no final adjudication upon which an acquittal can 
be claimed; and this doctrine is in accord with the rules of 
res judicata in civil actions.’ 

Mr. Van Fleet thinks there is little similarity between 


i 11 CG. W. N., at p- 830 [1905],  nett’s work is referred to? 


a 3 
iy 


and former 
judgment. 








and authorities there collected. See 
Dr. Rashbehari Ghose on Mortgages, 
p- 800. 

2 See “Parsotam v. Chheda Lal, 
29 All., 79 [1906]. where Mr. Ben- 


3 Bigelow, pp. 88, 89. ae 
* The substantive provision is n eae 
§ 403, Act V of 1898. . 
6 Bigelow, p. 89. 
6 Ib., 90. 
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the rules which govern the doctrine of res judicata in civů * ' 
and criminal cases.! 4 

It will be at once apparent that in criminal and civil pe i 
ceedings the parties are not the same, because in every = 
prosecution the State is a party. Judgments in criminal 
causes being rendered between the State and the accused, are 
not binding in civil cases for want of mutuality” And the 
adjudication in a criminal case is confined to the ar 
because the accused alone (not his representatives) is 
involved. 

Nor is the relief sought in a civil case or the title therein A 
in question comparable to the case of offences under the 
criminal law. Both presuppose a right and a corresponding i 
duty ; each is a case of a widely different nature enforceable 
in different ways and involving different considerations 
of policy. What is common to both cases is the maxim 
nemo debet bis vexari pro eddem causaéd.®* Mr. Herman states 
the principle thus: ‘‘ A regular conviction or acquittal a 
upon a sufficient indictment is a good plea in bar to a subse 
quent prosecution for the same offence.™™* Whenever it K 
is made to appear substantially by the record of a trial that 
the defendant has been tried and acquitted by a court ¢ oe. 
competent jurisdiction for the same offence, the secc 
prosecution must be barred. The same rule applies 
ever the proceedings operate as an acquittal.“ | 

The theory of jeopardy is that when once the court is 
lawfully prepared to hear evidence an accused person i = 
jeopardy, ‘‘ but the matters or things,” says Mr. Van Fleet 
‘“ are so numerous that I am unable to frame a short a 
comprehensive rule in respect to them.”* The better ¢ pinion 
appears to be that jeopardy does not attach until fi ea 
posal of the case. And the same author says that the d 


ag 


charge ći a iury because arraignment was omitted is $ 









En 


o 
1 Vol. ii, p- 1200. [1857]. a 
2 Castrique v. Imrie, L. R., + s vols 2 a ie 
H. L., 414, 434 [1870]. 6 IB. : 


8 Baker wm re, 2 H. & N., 248 
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to another trial. Nor where a conviction is reversed for 

errors ; in such a case a new trial may be had, as also 

where a nolle prosequi is entered before the jury are empan- — > 
elled® or even when it is entered after trial has commenced, = 
because of an insufficient indictment.' The discharge of a 

jury before verdict does not preclude a new trial. 

Where the major and the minor offences are before the General 
jury the conviction of the minor is an acquittal of the major.* Pinciples. 
Where the offences are generic the same rule applies,* or 
where one offence is an ingredient* and the offences are 
separable but not distinct. So it has been said that an Kane 
acquittal of the higher offence prevents a prosecution for 
the lower; but this is not the law of the Indian Penal Code, l 
and the view that the State ought not to be allowed to divide © 
a single cause of action and prosecute it piecemeal is one Fs 
which can hardly be supported in this country. But where | 
numerous prosecutions are instituted day after an in res- 
pect of virtually the same matter, the remedy is ra ge | 
for transfer to another district. ee 

The right is a constitutional one. If there is = oa 
settled it is that no man can be twice lawfully punished for ae 
the same offence.” ee 


The rule is very generally propounded that if the same a . a 
ees: 






coe is * often said that one anene S action cannot e 
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the splitting takes place as soon as the jeopardy | attach es 
and a final judgment on the merits is not necessary.! a 
The guiding <“ The purpose of the courts should be so to ap ply 
constitutional guaranty as to protect the citizen rom" B 
the ohiei dengn of our penki laws whieh? ae O m the I 
reformatory aspect, have in view the double aim p rotect- 
ing society and preventing crime. ... It is our judgmen 
that none of the legitimate purposes of punishing crim 
require the adoption of the policy of multiplying p osec 






~ 


tions.’” ? a v 
The main Section 403 of the Code of Criminal Procedure (Ac 
eae 1898) provides that: 


of the Code. 

(1) ‘‘ A person who has once been tried by a court of c omi 
petent jurisdiction for an offence, and convicted or cq uitted 
of such offence, shall, while such conviction or acq nitt J 
remains in force, not be liable to be tried again for the sam 
offence, nor on the same facts for any other offence or whicl 
a different charge from the one made against him migi 
have been made under Section 236,° or for which he migh 
have been convicted under Section 237.’ * | we 

(2) “< A person acquitted or convicted of any a may 


7 


be afterwards tried for any distinct offence for v vhic 


eae 


ga p = ri 



























n 


EZO 1207. case mentioned 
2 Per Cr. in Hurst v. Slate, 86 the accused is cha 
Ala., 604 (6 S. R., 120); Van Fleet, offence, and it K 


€ pp- 1229, 1230. evidence that 
8 Section 236. ‘‘ If a single act different offence 
: or series of acts is of such a nature might have > en, 6 


that it is doubtful which of several the provinioraa 
offences the facts which can be he may be co AS 
proved will constitute, the accused which he is shewn 
may be charged with having com- mitted, althou gh 
mitted all or any of such offences, with it.” 8 
and any number of charges may be (2) ** When i 
tried at once; or he may be charged with an of n 
_ in the alternative with having com- victed of he 
mitted some one of such offences.”’ mit that . 
4 Section 237 (l): ‘‘If, in the ne 
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a 
Separate charge 


"the former trial 
ay“ 


= 
any 


might have been made against him on 
under Section 235, sub-section (1).’’! 

A person convicted of any offence constituted by 
act causing consequences which, together with such 
act, constituted a distinct offence from that of which he was 
convicted, may be afterwards tried for such last-men- 
tioned offence, if the consequences had not happened, or were 
not known to the court to have happened, at the time when 


he was convicted.’ 

C4E 
stituted by any acts may, 
or conviction, 


A person acquitted or convicted, of any offence con- 
notwithstanding such acquittal 
be subsequently charged with, and tried for, 


any other offence constituted by the same acts which he may 


have committed, 


if the court, by which he was first tried, 


was not competent to try the offence with which he is subse- 


quently charged.’’ 


(5) ** Nothing in this section shall affect the provisions 
of Section 26 of the General Clauses Act, 1897, or of Section 


188 of this Code.**? 


Explanation.—The dismissal of a complaint, the stopping 


of proceedings under Section 249.* 


the discharge of the 


accused,° or any entry made upon a charge under Section 


273, 


1 Section 235 (1): “* If in a series 
of acts so connected together as to 
form the same transaction, more 
offences than one are committed by 
the same person, he may be charged 
with, and tried at one trial for every 
such offence.’’” 

2 ** Where an act or omission 
constitutes an offence under two 
or more enactments, then the 
offender shall be liable to be pro- 
secuted and punished under either 
or any of those enactments, but 
shall not be liable to be punished 
twice for the same offence.’”’” 

$ This séction relates to the lia- 


bility of British Subjects for offences 


committed out of British India. 





is not an acquittal for the puspes? of this section.’ 


+ Proceedings may terminate in 
an acquittal by an order of acquittal 
in a summons case (§ 245); by non- 
appearance of the complainant 
($ 247), by withdrawal of the com- 
plainmant (§ 248). The stoppage of 
proceedings under § 249 is not an 
acquittal. 

5 Section 253° relates to discharge, 
and Section 258 to acquittal in 
warrant cases; and Sectign 213 (2) 
deals with dischaxgg before commit- 
ment. 

6 Section 273 confers the power, 
before the commencemefit of trials 





before the High Court, to reject — 


unsustainable poate a 
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CHAPTER I. 


OF THE JURISDICTION OF THE COURTS AND RES JUDICATA. 


Bill No. 10 of 1901. Published 
Saturday, December 21st, 1901, 
‘* Gazette of India.” 


ro. No person shall, by 

Wn piona esh of his 
empt from juris- descent or place 
diction by rea- of birth, be in 
son of descent or any civil pro- 
place of birth. 


ceeding exemp- 
ted from the jurisdiction of any 
of the Courts. 


rı. Subject to the provisions 

Courts to try he a Sa a = ene 
alicivilsuitsand tained, the 
proceedings un- Courts shall 
less specially have jurisdic- 
eee tion to try all 
suits and other proceedings 


of a civil nature, excepting suits 
and proceedings of which their 
cognizance is barred by any 
enactment or rule of law for the 
time being in force. 

Explanation.—For the pur- 
poses of this section, a suit or 
other proceeding in which the 
right to property or to an office 
is contested is a suit or pro- 
ceeding of a civil nature, not- 
withstanding that such right 
may depend entirely on the 
decision of questions as to reli- 
gious rites or ceremonies. 


341 


Bill No. 2 of 1903. The italics 
denote alterations proposed by 
Select Committee. 


to. No 


No person ex- 
empt from juris- 
diction by reason 
of descent or 
place of birth. 


person shall, by 
reason of his 
descent or place 
of birth, be in 
any suit or 
other proceeding 
exempted from the jurisdiction 
of any of the Courts. 


rri. Subject to the provisions 
herein contain- 


ed, the Courts 
shall have juris- 


Courts to try 
all civil suits and 
proceedings un- 
less specially 


diction to try 
pa all suits and 
other proceedings of a civil 


nature, excepting suits and pro- 
ceedings of which their cogni- 
zance is barred by any enactment 
or rule of law for the time 
being in force. 

Explanation I.—For the pur- 
poses of this section, a suit 


or other proceeding jp which 
the right to property or to an 


office is contested is a suit or 
proceeding of a civil nature, 


notwithstanding that such right > i 


may depend entirely on the 


decision of questions as to reli- 


gious rites or ceremonies. 
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r2, Save where a suit or other 
proceeding has 
been stayed un- 
der the provisions of Section 20, 
the Court shall not try any suit 
or cther proceeding in which the 
matter in issue is also directly 
and substantially in issue in a 
previously instituted suit or 
other proceeding for the same 
relief between the same parties, 
or between parties under whom 
they or any of them claim, pend- 
ing in the same or any other 


Pending suits. 


Court, whether superior, co- 
ordinate or inferior, in British 
India having jurisdiction to 


grant such relief, or in any 
Court beyond the limits of 
British India established by the 
Governor-General in Council and 
having like jurisdiction, or be- 
fore His Majesty in Council : 

Provided that the pendency of 
@ suit or other proceeding ina 
foreign Court shall not preclude 
the Courts in British India 
from trying a suit or other pro- 
ceeding founded on the same 
cause of action : 

Provided also that nothing 
in this section shall be deemed 
to dispense with the necessity 
for inastitutiny any suit or 
other proceeding within the 
period prescribed by the law 
for the time being in force 
with regard to the limitation 
of such suit or proceeding. 


~ r 
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Explanation II.—For the puri 
poses of this section, cognizance: 
is barred by an enactment inne 
provides a special procedure for = 
enforcing any obligation cheated 
by such enactment but not by: 
an enactment which merely pro a 


vides a concurrent remedy. . = 


12. Save where a suit has ~ 
been stayed un- 


Stay of sut der the provi- i 
where matter in ~ o> Arn 
issue in previous Sions of Section a 
suit. 20, the Cout ==3 


shall stay any =; 
suit or other proceeding i -S 
which the matter in issue is also 
directly and substantially in 
issue in a previously instituted 
suit or other proceeding” 
between the same parties, Oor- AA 
between parties under whom 
they or any of them claim, ` 
pending in the same or any 
other Court, whether EE 
rior, co-ordinate or inferior, E = 
in British India having jurisdic- 
tion to grant the relief sought, — 
or in any Court beyond he 
limits of Brit’sh India es ma > 
lished by the Governor-Generat  — 
in Council and having like | uris x 

diction, or before His Majesty 
in Council : 


Provided that the pende 
of a suit or other proceedin 
a foreign Court shall not pre 
clude the Courts in ot na 
from trying a suit or othe: T ort r0- 
ceeding founded on the sami 
cause of action : her ip 

Provided also that_ 
in this. section =a 
deemed to anp 
necessity for inst 
suit or other proc 
in the period — 
the law of Timite atior 
time bene ini: ree 
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13. (1) Subject to the pro- 
visions of Sec- 
tion 14, the 
adjudication expressed in a 
finaF and subsisting judg- 
ment, ord-r, or decree of a 
competent Court, which has 
not been obtained by fraud or 
coflusion and against which 
no appeal preferred in accord- 
ance with law is pending, shall 
as a plea be a bar and as evi- 
dence be conclusive in any 
subsequent suit or proceed- 


ing,— 


(a) if the judgment, order 
or decree adjudicates, 
by a finding of f-ct 
or of law or of both, 
on the merits of a 
matter directly and 
substantially, and 
not collaterally, in- 
cidentally or infer- 
entially, in issue in 
the suit or other pro- 
ceeding in which 
such judgment, order 
or decree was de- 
livered, made or 
passed, whether such 
matter was— 


(i) alleged and denied, or 


(ii) alleged and admitted, 
either expressly or 
by implication, or 


(iii) omitted to be alleged, 
if it formed a neces- 
sary ground of 
attack or defence; 
and 


(b) if the same matter is 
directly and sub- 
stantially in issue in 
a suit or other pro- 

- ceeding between — 


ʻi) parties to the suit or 


Res judicata. 


13. The adjudication by a[i3 and 
finding of fact Expl. (1V).] 


Res judicata. or of law or of 
both, expressed” in a final and 
subsisting judgment, order or 
decree of a competent Court, 
against which no appeal is pend- 
ing, shall as a plea be a bar and 
as evidence be conclusive in any 
suit or other proceeding to be 
subsequently decided, subject to 
the following conditions, mame- 
ly :— 

I.—The matter directly and [13] 
substantially in issue in the 
suit or other proceeding must 
have been directly and substan- 
tially in issue in the previously 
decided suit or other proceed- 


ing. 


Explanation.—For the pur- (Expl. IJ 


poses of this condition,— 

(a) any matter which was 
alleged by one party 
and denied or ad- 
mitted, expressly or 
by necessary impli- 
cation, by the other 
in the previously de- 
cided suit or other 
proceeding, shall be 
deemed to have been 
directly and substan- 
tially in issue there- 
in ; and 


(b) any matter which might — m 
have 


and ought to 
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(ii) 


2 


(iii) 


(C) if the parties 
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which the judg- 
ment, order or de- 
cree was delivered, 
made or passed, or 


persons claiming 
under any such 
parties by a title 


arising subsequent- 
ly tothe commence- 
ment of such suit 


or other proceeding, 
or 


persons interested in 
any right claimed 
in common for 
themseives and 
others by any par- 
ties litigating in 
good faithin respect 
thereof, with the 
permission of the 
Court in pursuance 
of the provisions of 
Section 30, in the 
Suit or other pro- 
ceeding in which 
the judgement, order 
or decree was de- 
livered, made or 
passed ; and 


above 
referred to in clause 
(6) were litigating 
under the same title 
or on the Same 
grounds in the suit 
or other proceeding 
in which the judg- 
ment, order or decree 
was delivered, made 
or passed, whether 
such parties or any 
“of tkem were ranged 
on the same side or 
On opposite sides, 
Provided that there 
has been, ona matter 
of conflicting in- 
terests in active con- 














LI.—The parties in the «s 
or other proceeding must 


(a) parties to the 


E = 
(b) persons who were a 


a. —_ 
3 ORE : 


S PSA = 


therein either— 
(i) by virtue of any 
for the time 
in force, or 
(ii) by virtue of 
sion given 
Court 
tion 30. 


III. —The parties as 
said must have litigated u 
the same title in the pret 
decided suit or other í 
ing, but it is im ; pr 
ther such parties or any 
them were ranged on a y 
side or on opposite er = 

I V.—The judgment, ¢ wae 
decree in the prev jousty de iden 
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troversy between 

‘ them, an adjudi- 
cation mecessary to 
the determination of 

s the suit or other pro- 
ceeding ; and 


(d) if the judgment, order 
or decree was de- 
livered, made or 
passed by a Court of 
exclusive or of con- 
current jurisdiction 
upon a matter falling 
within such exclu- 
sive or concurrent, 
jurisdiction, and if, 
where the jurisdic- 
tion is concurrent, 
the Court delivering, 
making or passing 
the judgment, order 
or decree would, 
whether as regards 
the valuation or the 
nature of the claim, 
have been competent 
to adjudicate upon 
the subsequent suit 
or other proceeding ; 
and 

(e) if the matter was heard 
and finally decided 
by the Court deliver- 
ing, making or pass- 
ing the judgment, 
order or decree, the 
decision being mate- 
rialto support such 
judgment, order or 
decree and not cap- 
able of being altered 
by such Court other- 
wise than on review 
or in exercise of any 
of the powers con- 


ferred by Sections 
202, 206A. zīo and 
“257A. 


Eplanation.—For the pur- 
poses of this section,— 


; ‘ 
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been such a Court as would 
have been competent to adjudi- 
cate upon the suit or other pro- 
ceeding. 

Explanation.—For the pur. 
poses of this condition, Courts 
of Small Causes and Criminal 
Courts shall be deemed not to 
be Courts of exclusive juris- 
diction. 


V.The matter must have 
been heard and finally decided 
and the decision must have been 
necessary to the determina- 
tion of the previously decided 
suit or other proceeding and 
not capable of being altered by 
the Court which gave it other- 
wise than on review or under 
Sections 202, 2064 and 210, 
and, where the parties were 
ranged on the same side, it 
must have adjudicated wpon a 
matter of conflicting interest 
then in controversy between 
them. 


Explanation.—For the pur- 

poses of this condition,— 

(a) any matter of the nature 
referred to in con- 
dition TI, shall be 
deemed to have been 
heard and finally de- 
cided, notwithstand- 
ing that the suit or 
other proceeding was 
disposed of— 

(t) ex-parte, or 
(ii) by procedure 
Section 1580r 


under 


(iii) on a compromise or — a 


award, or 


(iv) es oath tendered under x of 18 


Section 8 of the — 
1873 ; and 
a ee EE 
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(a) any relief claimed in 
the plaint or appli- 
cation but not ex- 
pressly granted in 
the judgment, order 
or decree shall be 
deemed to have been 
refused; and 


(5) where a foreign judg- 
ment is plead-d in 
bar or tendered in 
evidence, the Court, 
on the production of 
such judgment duly 
authenticated, shall 
presume that it was 
delivered by a Court 
competent to deliver 
it, umless the con- 
trary appears on the 
record. 

(2) Nothing in this section 
shall be deemed to limit or 
otherwise affect any remedy 
which, by any enactment or 
rule of law for the time being 
in force, is open to any person 
against any judgment, order 
or decree delivered, made or 
passed in a suit or other pro- 
ceeding to which such person 
was a party whilst suing or 
being sued as a minor re- 
presented by a next friend or 
guardian for the suit. 


14. (1) No foreign judgment 
shall operate as 


When foreign s 
judement no = bar to a suit 


bar to suit in IA 
British India. 
(a) if it has not been given on 
thc merjts of the case ; or 

(b) if it appears on the face 
of the proceedines to be 
founded on an incorrect 

view of international law 

or of any enactment or 

rule of law for the time 
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(b) any relief claimed ` bn tt 
not express) aaa 


in the dgment, 


When foreign. 
judgmept no bar 
to suit in British Coane 
India. ak 
India,— Be = 

(a) if it has not beer 
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being in force in British 
> India ; or 
(c) if it is, in the opinion of 
the Court before which 
ee 
it is produced. contrary 
to natural justice ; or 


(d) if it has been obtained by 
° fraud ; or 


(e) if it sustains a claim found- 
ed on a breach of any 
enactment or rule of law 
for the time being in 
force in British India. 


(2) Where a suit is instituted 
in British India on the judg- 
ment of any foreign Court in 
Asia or Africa, except a Court 
of Record established by Letters 
Patent or a Supreme Consular 
Court established by an Order 
of His Majesty or any of His 
Majesty’s predecessors in Coun- 
cil, the Court, in which the suit 
is instituted, shall not be preclud- 
ed from inquiring into the merits 
of the case in which the judg- 
ment was delivered. 
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or of any enactment or 
rule of law for the time 
being in force in British 
India: or 

(c) if it is, in the opinion of 
the Court before which it 
is produced, contrary to 
natural justice: or 


(d) if it ts proved to have 
been obtained by fraud ; 
or 


(e) if it sustains a claim 

founded on a breach of 

any enactment or rule 

of law for the time being 

in force in British India. 

(2) Where a suit is instituted 

in British India on the judg- 
ment of any foreign Court in * 

Asia or Africa, except a Court 

of Record established by Letters 

Patent or a Supreme Consular 

Court established by an Order 

of His Majesty or any of His 
Majesty’s predecessors in Coun- me 
cil, the Court in which the suit a 
is instituted shall not be pre- | 


‘cluded from inquiring into the 


merits of the case in which the 
judgment was delivered. 
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9 Revenue Courts, Calcutta ne < om) Use 
10. ss Bombay .. .. hee = ir. l 
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12. Allahabad .. ek Se 


13. Agent’s Courts, Commissions Talukdars hee 2 ete 
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Te * *CONSENT— Paqe 
“ Based upon invalid or fraudulent agreement aN +3 $s RSG EST 
Decrees by, are ce karin contentious .. =< xe te 328 
Judgment by as X = .. 134-137 
Third parties acting on faith of; judgment ne a LG e hae 
Order, a m>re creature of the agreement -. ate are ae 137 
CONSTRUCTION— 
Liberal, of Section 244 to Beene litigation T -. 298, 299, 394 
pa OF dscree 5 a 5l, 52 
Of decree contained in previous orders is to be regarded Bi 307 
Of dəcreəs in ex3acution af ae os è sa 303 
Of judgments in Quinn v. Leatham.. oe ye = 48 
OF the Code of Civil Procedure Ae SE Fa aCA as B, 6, 8-10 
CONSTRUCTIVE RES JUDICATA— 
Not pərmissive upon an ambiguous Paaa Sa ne : 137 
Objection to the term re z F 83. 84 
Penalty not to bə constructively extended one F .. 146, 144 
See REVIEW .. as es ie oe a i 77 118 
CONTENTIOOS SUITS— 
The doctrine of lts pendens .. Ae a aa aa .. 328, 329 
CONTRACT— ii 
Implied in case of foreign judgment = PE 276 
Independent infringəmənts and unity of interest os 33 
Issue in suit against principal bars second suit against same 
person asagent .. i A ee 3p E e 68 
Midis by travaller in forəign country i `| 285, 286 
Not to exscute decree, Section 244 no bar to “suit to recover 
damn Ęiges =- . -- -“* =- =. --. .-. rA 319 
Splitting causes Xa Ane = ee ae aa <- 120, 121 
See AGREEMENT a = fu E Ta Si .« L3G, L37 
CONTRACTOR— K i- 
Railway. See Great N. W. &c. Ry. v. Charlebois [1899]. . ae OA ey ee 
CONTRIBU rlON— Bees 3 
Doctrine of mərger in connection with suits for .. ee Pe eae 2 eae 
CONVERSION— l | os 
Of timber and trespass are separate causes of action -- S 
Splitting causes ca <= eee = Shoes fete ot l 
COOKING UTENSILS— es 
Suit for rizht to use, dismissed for non-valuation Ai 
CO-PARCENER— | = RATA eT 
Two suits allowed .. EA T as oak ge eee 
See Jorsr Famity ; Son. ee, Pattee ages =) Baer: ee 
z 5 a eye : e ~ 
CO-PLAINTIFFS— E e E 
i Dofendaint rəfusing to join as ee a a ra a= eS 
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See Sect = eae oe 
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COUNTY COURT— 



















Estoppel by consenting to order of Da a oe 
Judgment of, conclusive in England ae = Fa 
COURT— 
Special Tribunals creation of particular Act = a 
Revenue Courts, Calcutta .. sy ne ae via ed 
vs Bombay .. wa = we wit és 
+s Madras .. J S zi <a ne 
>» Allahabad .. es .. .. .. 
Agent’s Courts in Native States .. a Te a we 
Commissions and Committees ee = ree ae oR 
Oudb Talukdars rae i a r ae T on 
Settlement officer .. te a ate Ji 
Land Acquisition Collector and Judge wis =. .. 
Competence of, see COMPETENT COURTS AND SPECIAL TRIBU- 
NATS ee c- ee es es oe o- .. 
See JUDGMENTS IN REM .. a'e Fa wis oe . 
See FOREIGN JUDGMENTS IN PERSONAM ote 


Competence of, does not arise in execution proceedings 
Competent to try, although property may have increased in 
value A .à 


Document purporting to be decree of persons not forming a 
competent .. Su os ee -- -* 2 
Duty of, executing decree of another at sa -- 307, 309 
Duty of execution, to construe decree as it stands z> oo 
Inh rent power of the ota a a a ie -- 
Judgments of county, in England . =e . le 
Mofussil, engrafting of estoppel in rules applicable to .. -- 
Not competent to decide rent suit may yet be able to pass @ 


decision deci-~ive of a later rent suit oe .. «= SEEN ` £ 
Observations upon inefficiency of many of the Indian oa 
Of execution, tendency to apply Section 244 strictly .-. 


Of infericr jurisdiction. finality in.. re on ee 

Omissions attributable to; acts of, injurious to suitors Pt 

Sales by. and the rule of /is pendens ae =e -- ~- ae 

The higher or the lower jurisdiction as .. wa ae 
COURT-FEES— a 

a4 
Chargeable where execution proceed ner are regarded as an e 
tension of the suit -= 


Suit dismissed for non-payment of. s$ we .; 


CREDITOR— 
Action of. in mofussil to be treated as an administration su 
Two suits allowed .. ge se Pi “oe 

CRIME— 

Civil and criminal cases compared ar = Oe 
Parties not the same in matters of.. =: i E 

CRIMINAL PROCEDURE CODE— SA 
Finality of Section 144 proceeding Pa ee ae, T 
Section 403 as to the finality of criminal proceeding 


CRIMINAL PROCEEDINGS— 
On THE [FINALITY OF To a 


CROPS— 
Damages for activa of, decree held not ti 
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== CUSTOU Page 
pe Suit allowed to Ee on the ground of, will pravigon held 
genuine we 2 - wn a = Om 104 
= D 
DAMAGE— > 
Continuing : splitting causes ee sa os oe y 122 
DEAD MAN— 
Juizgment against, set aside Fo s oe oe = 46 
DEBT— 
A direct adjudication necessary in the case of a foreign judgment 280 
Azreema3at to pay in cash and balance by mortgage: decree 
for cash: suit for mortgage barred T bs a Be 126 
Eaforcement of, and collateral securities .. Sh => 125, 126 
Legal obligation to pay, in case of foreign judgment á ds 276 
DECLARATORY SUIT— n 
No bar to suit for possession oa os zù $6 -« 142, 143 
DECREE— 
Acquiescence in construction of .. “a T 315 
By adjustment rendered unenforceable i in execution T a 320 
Can the courtimpeachitsown? .. .. 306, 307 
Can the jurisdiction of the court passing the, ‘be attacked in 
execution ?.. ao .. 307, 308 
Cannot work estoppel ‘where not based upon findings ae PEN HY a | 
Construction of, embodying compromise .-. aa aoa aa 302 
Construction of, in execution ae na 303 
Construction of. in previous orders ‘to be maintained on <a 307 
Construed by reference to acts of parties .. 5 ts mr 51 
Declaratory, where execution of is acquiesced i in en -à 307 
Definition of .. > a i a 52 
Ex parte decrees in rent suits, conclusiveness GF -a .. 246, 247 
Ex parte against one who has ‘left the foreign jurisdiction sa 288 
Findings not embodied in .. Fi as >) ORGS 
For sale, not allowed to be treated as instalment So 317 pa 
Foreign decree to be executed according to the CODE of Crvit Ere 
PROCEDURE ee Fj 290, 1”) EA S 
In partition suit is not in favour of the plaintiff alone .. as ; i 
Is to be final as regards mesne profits and interest wn te a 


Legality of, cannot be questioned in execution .. aal, aR oe 
Lis pendens generally ends with the os we a “+ 


Not conclusive, as to what has been determined Ja 202 
Not the test of res judicata -- -s . so Sa, 
Order for execution of a. barred, is final unless appealed aan 
Preliminary. in cases of partition .. we oe e -- 


Provisions of the Code as to mortgage decrees 
Halal dintimmt Sh platas send aoira Sey not claimed ` 


and either OF not in decree 3 S ese We 3-131 
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DECREEB-HOLDER— 


Not allowed to treat decree absolute as instalment decree ee 
[s to be assisted to the fruits of his decree ie we -. 307-3 


DEED OF GIFT— 
Issue as to validity of 


p. .*. =.>. =. .. .. 
DEFAULT— pi ro 
Judgment by S wie 134, i tI 
Or omission of litigant extinguishes | causa petendi .. Tan 
DELAY— 
Of mortgagee. held not to bar = to enforce contract for 
enhanced interest .. è a‘ =n ‘è -. 
DEMARCATION— ae 
See LAND “x Ss e bia ez -à . 
DENOBUNDHOO CHOWDHRY'S CASE [1876] a 
DESCEN | | 
Rule of in apr aaa family. decision as to, not a a judgment im 
rem = i TE Ws 
DHARMAKARTA— ae 
Representative character of sA a a sx eo 
DISTRICT— 2 Sage 
Sales in execution of a decree in different districts -* = ràg. 


DISTRICT REGISTRAR— 


Not n court =. =.. .- . > =.. =. <a ; e 3: 
DIVORCE— a 
See MATRIMONIAL .. ie ie ie oe é& ele var 


DOCTOR'S FEES— oa 
Splitting causes “A as ee -* ane . ae 
DOCU MENT— ; 
Issue as to validity of, binds = nae 
Cases as to pottah, wakfnama, will, kobal, deeds of g gift and 


=.. >. =. =.. ..- mu~ *“* “ke 


And life interest based on Specht g erik different sate 
Debt. suit to recover, barred suit for partition -- 
Debt suit to redeem, not by suit for possession .. 
Decree for, binding on co-defendants, .. ee 
Omission of widow to plead lien for na M 


Prevailing defence as to, validity of wakfnama hal ir nma! a ter 
Two suits decided by one judgment : one decree o 
Whether partition bars a subsequent suit. 


DRAIN— 2 r a pee E a 
Right to we (Explanation VI)" ete a ncaa 
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„EASEMENT — Page 
Sait for, permitted after withdrawal (with oe of suit for 
possession .. vE : te SP T 154 
EC@LESIASTICAL COURT— 

See Barrs v. Jackson. eet aa! a Sy o 22 

See Dnchess of Kingston’ s8 case T aye ix a nE 17-19 
EJECTMENT— 

Claim as heir to different lands against different defendants .. 36 

Finding as to validity of mortgage in, suit, held to bar suit to 

establish invalidity : ats 101 

Issues as to, and as to right to redeem mortgage, ‘different = 66 

Issues as to, and waste, difterent .. a “s at ar 66 

Suit for, and redemption different a “ae wa = 35 

Suit for, held barred by suit for partition a = xa 98 

Suit for, not barred by suit on agreement: gocipanoy right 

not adjudicated .. Fa 100 
Suit not barred by suit for damages for removal of crops i 103 
Tenant omitting to raise defences in former svit: inconsistent 

titles ia So 90 

Trial of eacli and ev ery issue may be carried too far sN aa 58, 59 
ELECTION — 

In cases of contract and tort x “a a ir = 33 
ELECTRIC CARS— 

Held real estate by court not competent .. fia Fi a 203 
ENCROACHMENT— 

Title to land by, or as part of taluk ax as ae ie 88, 89 
ENGLISH CASES— 

Rules founded on the 2: T oe aie = =P 15-28 
EN HANCEMENT— 

Of rent, splitting causes zi ža aa es a =e 123 
ERRONEOUS DECISIONS .. ta Ad ma or nee 53-56 
ESTOPPEL BY CONDUCT— 

Against persons enforcing a lis pendens .. = af .. 330, 331 
EVIDENCE— 

Extrinsic and subsequent to decree, not received oa <. ROO, Te] 


Failure to produce, debars leave being granted to sue again 150, 154, 155 
If same, will not support both criminal cases, the acquittal in 


one is no bar Ae i ma wa 337 
Involved in the case of personal bars 2 T E <- 107, 108 
Suit dismissed for failure to adduce. no bar os 143 
Whether same will maintain béth suits see Brunsden Fi ‘Humphrey 28 
See Hunter v. Stewart ae aa ai =< ss oS 48 

EVIDENCE NECESSARY TO SUPPORT THE PLEA ag 
RES JUDICATA (Chap. HI) 47-56 
1. The Court must be able to say for itself that ‘there i is a Bar 47 
2. The Particular Facts have to be regarded .. a ne 48 
3. The Evolution of a working Rule a oe wi oe 48-52 
4. An ambiguous Judgment will not do .. “it = = 53 
5. Erroneous Decisions .. ca na y ae > 53-56 
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EXECUTION— 
Foreign decree to be executed according to See 
Procedure .. ‘ ee ws < 
Mortgagee varying the course Ge: su Ś ow ae 
Of foreign decree refused on the ground of fraud Šu TE a 
oa 
me ti Sat atk ee THE PRINCIPLE OF 
wi tase ITY (Chap. T) Sa at a8 Ka .. WNS 
The New Code .. 297-300 





A Orders in Execution and interlocutory Orders are binding -e ae 
upon general Principles of Law 2 T 300-364 zph 

3. The Procedure in Execution should be as careful as in a a 
regular Suit .. y .. 305, 306 = Bs) 

& The Decree is to be construed and given effect to... 2 
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The Deecree-holder is to be assisted to the Fruits of his oa + 
Decree : wie <a Os 0 a 
& Every Intendment in favour of J urisdiction _ “a _. 310. 311. 
7. Pleas of Limitation are discouraged a 7% .. 312,315 
8S Representatives and Successors are bound we .. 313,34 aoe | 
9. The Principles of Approbation, ae and Waiver .. 315-317 “38 
10. Explanations IV and V b <a i gee 


Ii. The Doctrine of Splitting ‘Causes has no € cation. . za SIS $90 eee 
12 Agreements Contra Cursus Curiae Se pple ew .. 320-321 


EXECUTION SALE— 


Impeached for irregularity not as void abinifio .. wes 0 

EXECUTOR— ; 
Judgments of Probate Courts as to legal character conferred on - eS 
Lease from. not affected by the rule of lùs pendens -- p = 
Mahomedan, not estopped py grant of probate from claiming i 
Representative character of dx Sa os e- -- VWs jà 

EX-PARTE— B 
Decrees impeached for fraud = dn Jā .>. ‘> P 
Decrees in rent suits, conclusiveness of .. . 246,241 
Decrees against one who has left the foreign jurisdiction held 


a nullity .. mA s <n 
Order in execution passed upon notice, effect of .. A .. ae 
Rules as to ex-parte defendant .. Di = = Reece 
See DECREE. 

EXPLANATION II— 


EXPLANATION III (Formerly I)— 


See Apmrssion : the matter must have been alleged and de 
or admitted om a Ne w o ile 


EXPLANATION IV (Formerly I1)— 
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FAMILY ARRANGEMENT— Page 
Division of property by fia lates ba Ji = 135 
Two suits allowed ; 107 
FEES— 
Right of, for hereditary services (Explanation VI) a . 196. n. 2 
FINAL DECISION, PERSONAL ee Sa: THE 
“PRINCIPLE OF (Chap. VI) Sa > 132-159 
l. How far isa Judicitum necessary ? : ae ms 132-134 
2. Judgments by Consent, and Compromises : nà .. 134-136 
3. Consent Judgments based aleiz Agreements invalid or 
fraudulent Fa 136, 137 
4. Ambiguous Judgments 137. 138 
5. Findings inconclusive or technical 138-144 
6. Judgment by Default B 144-150 
7. Withdrawal with Liberty to sue ó 150-156 
8. Matters under Appeal : ‘ 156-158 
9. The conclusiveness of Oaths à Fa p 158, 159 
10. Finality in Courts of limited Jurisdiction D Ba 159 
FINAL DECREE— 
The rule of lis pendens a a4 ae a a 329, 330 
FINALITY— 
Shrinkage in importance of the principle of, in its judicial sense 132 
The rule of, in the Code Da T Me 2 ae ea de ROO 
FISHER Y— 
Rights of (Explanation VI) an <= ji $ ss 196 
FOREIGN JUDGMENTS — 
As to probate matters -a S = a 4 269 
As to matrimonial matters .. x z « mel 272 
As to matters of prize os i at Gia - 272, 213 
As to insolvency z i a e a 7 274 
Impeached for fraud. Y TA x Ta a wa 43, 44 
FOREIGN JUDGMENTS IN SNe ee (Chap. XI) . 275-296 
l. Principles of Enforcement at ds = - 275-277 
2. The Code ma ae a . 277-280 
3. <A direct Adjudication T SE 3 z oi - 280, 281 
4. Competent Jurisdiction oe 5 2s “= -- 281-291 
5. Fraud aa Fa - aie a .. 291-293 
6. Merits may be examined = = ind =" - 293—296 
FOREIGN LAW— 
Evidence of persons skilled in #3 ia oe oe = 277 
FRAUD— 6 
Effect of, in connection with judgments, crders and deagees 
(Chap. fi) pee 42-46 
Application for revocation of probate on ‘ground of, not barred 
by refusal on ground of mal-administration .. > S 270 
Can execution court impeach its own decree for ? EOE Ae 306 
Consent based upon agreement obtained by a =a 25 ae 
Foreign judgment may be impeached on the und of .. Fa 291 
Principles applicable in the case of foreign judgments .. -~ 292, 293 
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FRAUD (continned)— 
Execution of foreign decree refused on the ground of .. oe: 
Judgment re-opened on ground of .. wt = S's we 
Re-opens suits dismissed for default at ax Sg we 



















FRIENDLY SUITS— 
Are potentially contentious T oe Sia os a 
G 
GIFT— i eA 
Swit to set aside, and suit to restrain alienation, causes not 
identical à ez of aw — 
Validity of, not entertained in second appeal arë és we 
HATWAL— 
Issue as to tenure : ` ae aa os T ië 
Representative character of sü we <3 ox hee 
GREGORY v. MOLESWORTH [1747] Sá oe as a 
GUARDIAN— 
Representative character of an Su T .. 
GUJJU LALL'S CASE— ; 
Qualified by Privy Council rulings es = a EES 
GURDYAL SINGH v. RAJA OF FARIDKOT— E 
Propositions as to jurisdiction in .. Së T < aah 
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HAJI HASAN IBRAHIM’S CASE [1878] E 

HEIRSHIP— a 
Issue as to, decided in inferior court (Toponidhee Gossain’s ca san sg a! 

HENDERSON v. HENDERSON [1843] .. 4 nee E 


BINDU SON— 
Issues as to liability of, and WER on promissory note 


See Son me SS Sy =C wk oe 
HINDU WIDOW— a ale 
Agent of ‘ 5 e 
Case of qualified female Holders and 1 reversioners” = ee 
Decisions on grounds personal to her Js aF = 
Decree inst, binds reversioners. . “ae ee 


Judgment by default against, not res judicata T 
Legal necessity jö i Se ag? eee i = 5 


Representative character Pi 
he a ge — oc under ‘protest not b bou 
e $ STEWART [1861]... © <» = : z5 


ON. a} ESEA ee ra. 
| EDENTIFICATION— a 
OF ance not poole, fea suit allowed >- 


~ 4B r ae! 
el, ee š Sep T 2 ie À 
p =) en, Ope a a 
is “A 5 rE 
< j ds > wat = Q 
? LA rae A D ‘ “u 
g a 








G . 





[DE—INT] INDEX. 363 
TDENTITY— Page 
n Of property which is res litigiosa .. ara ~y os xe 329 
[LDOL— 

gi epresentative character of Sebait i oe ai .« Lf2, Lis 

ILLEGITIMACY— 

See Barrs v. Jackson.. ap oF = ae ak sis 26 

INAM LANDS— 

Permission to sue for rents of se aoe i ave a 119 

INCIDENTAL — 

Matters or opinions .. ja i- Fa N se ai 60, 62 


INCIDENTAL FINDING 





Not a final judgment ae ae if aa es A 141 
INCOME TAX— 

Order in administration suit deducting, held res judicata .. 302, 303 
INCONCLUSIVE— 

Or technical findings do not work estoppel i ae .. 138-144 


INDEMNITY— 
Not running with land, in case of vendor and purchaser E 53 


INDIAN OATHS ACT— 


Oaths taken under .. E wa St oa T .. 158, 159 
IN FRINGEMENT— 
Of rights discussed in connection with * Cause of Action ” an 31-33 
Of separate rights gives separate causes of action sa és 87 
INFRUCTUOUS— 
Execution proceedings ought not to be allowed to become i 309 
INJURY— 
Damage to property and person, paced suits (See Brunsden v. 
Humphrey) ae a : ne mG 39 aa 27, 28 
INSOLVENCY — 
Judgment conclusive only for its own proper purposes and 
objects ied ae ZlS, SIR 
Occurring between date of foreign judgment and suit ... = 277 
INSTALMENTS— 
Decision that rent is not payable in, held res judicata .. + 245 
Due, must be sued for a a E ats ay ewe 113 
Of interest, issue as to date .. 7 .. ate ae ae as 68 
Splitting causes rine 121, 123 
Waiver of mortgagee ‘by accepting irregular payments =e rg 251 
See BoND. 
NSURANCE— z 
See SHIP “*- “_* =- -_- oo -—* -- .-. 272, 273 
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INTEREST— 
Agreement by judgment-debtor to pay .. Sa ve 
Augmentation of claim by subsequent Fa o» os ve 
Based on custom different from dower .. s> a s+ 
Construction of decree embodying compromise .. es se 
Delay of mortgagee to enforce contract for enhanced .. ve 
Issue as to date from which, payable - 
J udgment-debtor held to have contracted an obligation ‘to pay 
Mortgagee not debarred from enforcing contract ae «a 
Mortgagor agreeing to pay. not awarded by decree ‘a oe 
To be determined by the decree .. = ae os 
Whether vested or contingent, issues os jp ia si 
INTERLOCUTORY ORDERS— 
Binding upon general principles of law .. ae es -- 
Iis pendens continues notwithstanding] .. ee za .. 
See ORDERS IN EXECUTION. 
INTERPRETATION — 
Of Act creating special tribunal .. ie a 203. 223, 
Of the Code of Civil Procedure <. >ù = = “« 
See CONSTRUCTION. 
IRREGULARITY— 
Execution ought not to be rendered infructuous because of .. 
IRRIGATION— 
Rights of, effect of Explanation VI, and Or. I, r. 8 (1) .. si 
ISSUE— 


As to matters of title in rent suits .. 
As to recognition of a will, not res judicata unless ‘clearly raised 


Court to state its finding upon separate .. ae “- .. 
Expressly left undecided .. ea we «s 
General rule as to matters in issue in a rent suit .. s% “* 
Joinder of, on pleadings an on -ò .. 
Matters in, the expression introduced in 1877 =. .. =. 


















Need not have been expressly raised if in substance decided .. Ee 


Not decided in Appellate Court we on ae aif =. 
ISSUE, MATTERS IN (Chap IV) a “ts -i 

1. The main Rule of the e aa é. .. 

2. The various Tests which may be applied ai <* 

3. A Question of Fact ot á SR 

4. The Subject-matter of the former Cause may have 


different 
An Attempt to digest some of the different Classes of I 
The Decree is not the Test of Res Judicata .. 
Joinder of Issue a rt ae ain 
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JEOPARDY — « 
Criminal proceedings and the doctrine of .. 
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On pleadings re ar S 
JOINT-CONTRACTORS— eS 
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* JOINT CONTRACTORS AND JOINT WRONGDOERS— | ee. 


> Res judicata in the case of .. 7 > pee wa _. 191-196 
Rule applied in India ou oe s2 we ~a .. 191, 192 Boe. Ge 
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Defence not impugning former judgment .. ‘> ee .. 
The case of joint tort feasors nt ak on on .. 196, 196 lye 
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~ on principles applicable to co-defendants oe so .. 195, 196 | 
JOINT FAMILY— een 
Decision as to fact of, not binding on co-defendants >a oe 
In what cases does the Kurta represent the as èe -- 167-171 
Scope of decree not intended to make other co-parceners 193 
Suit by one member of no bar to suit by Receiver aca wie 132 
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S.< Co PARCENER. ee 
JOINT OWNERSHIP — | ; pee 
[mue as to separate or, in rent suit on sx sa æ. ns ys ear 
JOINT STOCK COMPANY— Ss ar 
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on business in a foreign country ns tà sa -- 289.290 = 
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JUDGMENTS IN REM (Chap. X) we ec eb Po. 


1. Prior to the Evidence Act = ee a = Jaa 
2. Conclusive for what purposes .. <% = >. .. 205; 
Vitiated by fraud hi a fe on a «a TETS 
JUDICIAL COMMITTEE — 
Binding effect of the rulings of the <n ss se oe 
FURISDICTION— 
Agreements varying the course of execution depend be the A 
inherent oe aa Se Ke ws «> ak. 
Bar is removed when res is sub udice P we a4 S 
Bar of splitting causes presupposes cae 
Can the, of the decreeing court be questioned hy a court exe- S 
cutinge the decree ? ae -- 307, 30 
Competence of. does not depend on right of appeal wa <a 


Competent. means at the time of the first suit .. ak 
Competent at the time when the court is called on to decide 
the issue .. S =“ i = aa on +. 
Competency of. in rent suits Te =. ws os -- a 
Effect of judgment under appeal .. Zü -e oe -- 221, 22 
Erroneous claim of relief in court neers no ac one .. 
Finality in courts of limited tis 
Foreign decree may be impeached on the ground ‘of fraud ae 
Hicher excludes ‘ower _ ai 
Hicher does not override lower, when lower is competent to = 
try conclusively .. art whe ee á x wer it 
Inherent powers of the court - 
In execution matters every intendment will be made in favour 


of 3 .. .. p% ; - 
Objection of fraud or collusion goes to, of court .. = oie! |e 
Of special tribunals .. oe ae SN is as -- 222-5 
Omission of, from Section Ll A He ec A ieee 


Overvaluation to evade lower 
Not a technical quibble or matter of political expediency 
Particular or exclusive, and general .. .. si xa a = 
Propositions as to. in Gurdyal Singh's case , a 286, n.9 © 
Remedy against debtor out of, may be barred by rule i in. ae 
dall v. Hamilion .. ae = GE E 

Savirney’s view as to. discountenanced a ox we 
Suit dismissed for want of, no bar .. 
See PARTITION Surts Lia =a a= ye 
See JUDGMENTS IN REM .. EAr 
See FOREIGN JUDGMENTS IN PERSONAM aa 


K : 3 

KAMESWAR PERSHAD’S CASE [1892]... _—-= 835! 
KANHYA LALL v. RADHA CHURN— tg 
The foundation of Section 4l, Evidence Spt 


KARNAVAN— p 
resentative character of == since 

suits by, allowed Fae Aten a 
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° “ è KING v. HOARE [1844]— Page 
a Rule in i a “7 a a ee os as 191 
KOBALA— + 
Issue as to validity of oF = ae She pe oe 67 
P 
KURTA— pe 
Of Hindu family, representative character of ai eee 167. 168 
Rule in Jogendro Deb Roy Kut’s case : old and new practice .- 167—169 
o The rule is exceedingly limited as me ae Za 169, 170 
L 
LAND— 
Boundary incidentally determined. Se 75 
Claim as heir to difterent lands against different defendants Joo a 36 
Claim not put in issue though included in previous suit iy 72 
Court unable to identify, fresh suit allowed P = «= 153; L154 
Dispossession, separate acts of, give rise to separate causes a 35 ~ 
Dispossession and breach of trust .. We i a 96 
Erroneous claim of relief in court having no jurisdiction: over ore 119 
Finding as to mayhes lands held not to preclude defence of occu- 
pancy rights ae Se 80 
Indemnity not running with, in case of vendor and purchaser a 53 
Issues as to ejectment and waste, different nfs ae aS 66 
Issue as to gift or sale E ee a Ti z 67 
Issue as to title in Land Acquisition e T e N 67 
Issue as to ghatwali tenure .. on wa a ave e 67 
Issue as to malikana.. NE is ate are Fa 67, 68 
Issue as to area, measurement of .. ae ° 69 
Issue as to area of accretion : decision by necessary implication 75 hi 
Issue as to identity of F we 72 Di 
Issue as to what specific, purchased, not decided fe oe) se Ae ae 
Jurisdiction always exists as to, in a foreign territory .. -= 286, ZSS m ee 
Suit for, measurement of, not barred za o e e a 
Not described accurately in plaint or execution proceedings M a] = Saas 
Questions advisedly left undecided on appeal di me Boman ONH eerste 
Re-formation, suit to recover excess lands as Fè - 49, 50 ante 
Representative character of holder of office attacked to, as . 3 aie 
vatan, ghatwa/t pS S LIS ie 
Should every issue be tried out when ejectment suit fails ? ofa 58, 59- Sp ay a 
i Status identical in two suits pal eS. AO. oR, 
Suits for possession of, can different titles be shewn in different y 
suits ? za ae oreo = 
Suit for easement permitted after withdrawal (with toring as Bes S 
suit for possession.. a: 164 = 
Title an incidental question or the cause of action itself =. Oia ae 
Title to by agreement or inheritance aie ace ae =a rs By G6: eae 
Title by encroachment or as part of a taluk a sa -. te OSOE 
Trespass and conversion of timber different ao! A ii rair eee ae 
LAND ACQUISITION— l wi E oe 


Case, issue as to title in z Tees 
One who is not aware of, cannot designedly relinquish : Sa pe ae 


LAND ACQUISITION a A 
Not a court .. l is Eats 
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LAND ACQUISITION JUDGE— 
The court of the re oe - os de 
Decision conclusive as to title of property in question .. 


Title affected by apportionment proceedings ou ow 

Decision as to under-tenures in suit by ghatwal to resume oe 
LANDLORD AND TENANT— 

Different title: on contracts successively asserted se oe 

Representative character of oe a vm oe ve 
LAW— 

Decisions erroneous in point of oa aa P co ʻa 
LEASE— 

Pendente lite .. es -« .. -« “« =. “* 
LEAVE TO SUE— 

Snit dismissed because. not obtained, no bar ee os . 

Withdrawal of suit with a ea oe si oe «+ & 
LEGAL NECESSITY— 

The case of Hindu widow and reversioners a oe .. 
LEGAL REPRESENTATIV E— 

Definition of .. Gi ea a Ae aa oe .. 


LEGAL RIGHTS— 
A fair trial of, or a oe and determination of the cause zs 


action s 
A man must be aware ‘of. hefore the rule of ‘ Might and ; 
can be applied against him xs <<. AN neng Ai f 
Knowledge necessary in the case of splitting causes : instances 
To be conserved, consistently with public policy .. .. e 
LEGITIMACY— one 
Decision as to, not n judgment in rem ey rT mes a 5 ss 
Decision as to, binding on co-defendants .. «se -- oe ee 
LIEN— pi 


Mortgages and the rule of lis pendena j 

Vendor’s. for unpaid purchase money, barred by mortgage su 
See MORTGAGEE, POSITION OF 
S-e MORTGAGOR, POSITION OF 
Se: MORTGAGE. 


LIMITATION— — 
Contract unenforceable by reason of. where there isa uc 
Decree unexecuted and barred eee Tae Je Doe 
Does not bar subsequent reversioners 
Execut®n purchaser’s suit dismissed for, nel i 

redeem mortgage .. ina an iia = iwi aaa 


=- . =- -. “* 


In cases of fraud Sa = 
Order that a ae for execution is t 
held ie yu Fa pe e be: É 


Princi = app! icable in t > case o forain ju mts. 


> < no T =e 








LIS—MER} o” . Be See 
^ LIS PENDENS— a | 
N E aS a te EEE To T os al ote ) 
ule o as appli to orvign judgmen Pd ..- “* -_* »n. 9 . 
Sale by mortgagor, purchaser barred by result of litigation so 263 Bp 
LIS% PENDENS AND PRIVATE ALIENATIONS (Chap. , DA 
XIII) <. =.. =>- =.. =.. .. =.. =s.. .. 322-335 
LUMBERDARS— 
Suits by co-sharers against, for profits of different years, issues. . 56 
hal Pa 
MAINTENANCE — 
Issue dierent in claims for successive periods .. ae T 65 "i 
Enhancement or reduction of. issues rå +o “ss a 65 > 
Recnrring cause of action... ja "7 on 65 
Suite father and elder brother not based on same cause 5 
of action =.. ** =. “* ** =.. .. E i 182 a 
Successive suits for .. så să pu ae oe «. 113, 113 B. 
And the doctrine of splitting causes “6 ap és as 120 Na 
Suit for, and the rule of jis pendens on vs od as 333 JI 
T 
Lands claimed as. and held such, but ewit dismissed for want of k 
notice : occupancy rights allowed to be pleaded és ov 80- = 
Two mits allowed as to o« <ë J. s. .. oe 109 wed 
X 
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MERITS— ane" 
Of foreign judgments may be examined in this pei 276, 203-29 
Reason for the English rule #0 2 fa 276, 196 © 
Suggested rule in India a i ae ax ot oe ome 396 


MERRYWEATHER v. NIXAN [1799]— os 

Rule in .. - wis se Fe Hs 193, n. 2, 195, 196 © 
oF. 

MESNE PROFITS (Expranation V) ja er ze SESA 
Cannot be determined in execution ws x ae oo” TANER 
Future and the New Code .. a = 3 Së -- 130.1 
In execution see Explanation V .. ot é ae : 
Ram Kripal v. Rup Kuari .. - a ai . 300, 301 
Suit for, of different nature to possessory suit .. ws .. . 
Splitting causes z : 3 P Se . « 124, 12 


“MIGHT AND OUGHT ’’— 
The Rule of, distinguished from Bar by Judgment, and Bar 


by Suit 2 83,84 
The rule of, not automatic but to be judicially applied on the 
facts = eon inn lO 
The rule of, as applied i in partition suits .. Py one 238 
The rule app'ied to execution proceedings.. So .. aae SFR 
See Quast RES JUDICATA .. are Sa soa To s. Al 
MINOR— 
Bar of splitting causes applicable to a ES om -- 
How far litigation binds =e : ee ats -i 
Nominal party to suit estopped... nS ae ae -- 
Representation of, in suits .. =e aie “ve 
Suit to set aside consent decree : want of sanction not pleaded 
in previous suit ee c'e ae ee ni .. te 
MISIR RAGHOBARDIAL’S CASE [1882] aa Js 
MISJOINDER— 
Suit dismissed for .. re ‘td oe .- .. 
Suit dismissed for, not conclusive .. w E- ae . 
MISTAKE OF LAW— 
Cases decided under a aye Ss af me eee ae 
MOKHASSA TENURE— eS Se 
Representative character of holder He sf z5 oe RUSE 
MONEY— | 
Decree for unlike partition decree.. 7 ee 
Om:ssion to claim. adm tted to be due in former suit .. 
Plaintiff bound to assert all his titles in sits fer 0 
Suit for, barred by accounts suit .. ie a aii a 
MORTGAGE— : a 
Accounŝå (suit on) different from adjusted.. ae es 
Agreement to pay debt in cash and balance by: decree fi 
cash : suit on. barred ae aE -e oa oe ee 
By Hindu widow whether binds reversioners Bes m en x 
Claim for pinci al barred by decree for unpaid interest AN pa 
Execution aser’s suit dismissed for ae 


sue to peas ee ee ee aoe w= st a 
Explanation V : where court refrains from cane e amour 
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> * “MORTGAGE (continued)— Paqe 
Explanation VI not applied ae 200 a 
Failure to prove, by mortgagor landlords, set-off of rents, held < 
to bar suit to set aside sale in execution of rent decrees ii 105 
Incidental finding as to, not in decree held not res bac ars 79 
etssues as to right to redeem and ejectment, different .. oe 66 
Judgment by default against mortgagor not mortgagee’s agent 140 
Kameswar Pershad’s case. omission to claim defendant’s per- 
sonal liability on the bond: two suits not allowed .. .. 105, 106 
a Prior mortgagee impleaded against whom no relief sought held i: 
not barred by omission to prove.. we ad ““s oa i114 
Provisions of the Code as to mortgages . te .. 248, 249 
Purchase after decree is subject to rule of lis pendens oa ure 335 
Redemption decree held to bar right of pre-emption si . 100, 101 
Redemption suit barred by decision upon putni title in rent 
suit .. =o 70, 71 
Redemption suit dismissed for default, suit for possession 
allowed ois : j 149 
Redemption suit, dismissal of does not bar éitle. anit. Sec T 14, 115 
Remedies of mortgagee : splitting causes oh = Cares Cs ee ey | 
Representative character of parties to > + -- 180, 181 
Reversioner occupying different se doe in, suit, not bound 
by decree .. aa Fa T Bs me .. 140, 141 
Splitting causes -- 124, 125 
Splitting causes: case of puisne mortgagee : different mort- 
gages on same property .. a y -. 126-128 
Successive suits upon separate assignments n er ich 71 
Suit to establish invalidity barred by finding as to, in ejectment 
suit .. 101 
Suit upon, held to bar suit for vendor’s lien for unpaid purchase > 
money ae a Ps sh 109 
Snit as mortgagee barred by suit as purchaser aa as a 11} 
Suit and ejectment suit na we of tia lll * 
Suit on, not revived against representatives oe oe "s 1894, 1865 
The rule of lis pendens . 332, 335 
Title not set up by defendant in suit to set aside sale: mort- 
gagee allowed to recover on strength of independent title .. 112 
Two suits to redeem under different titles not allowed .. He 145 
Two suits to redeem two different mortgages: Ramaswami v. i 
Vythinatha pi D Za as cael an Pe 111 
See POSITION OF THE MORTGAGEE a asin a .. 249-257 
See Positiow OF THE MORTGAGOR ies ite Da -- 251-264 a- 
MORTGAGEE— e sed 
A trustee for sale proceeds .. že = ve Wis sa W Be A 
Attorning to mortgagor oa aia Ai 256 ioe 
Augmentation of claim by accrual of interest i jÁ .. 254. 255 
Baker v. French and Explanation IX z "E 5 e 
Case of real owner against agent and mortgagee (against whom eet 
no relief sought) .. rs ay re Me ae 253° = . 
Case of two mortgages To eee F4 ay ail P 250 
Delay. omission to prosecute remedies .. ca ae br 251 
Incumbent on, to assert claims © .. a pee te 249 
Ind dent mortgages of the same lender oe Si oe 249 
Landlord, suit in ejectment. . ES = re Pj ~~ 252, 253 
Lien of, not extinguished .. P 251 ws: 
“Lien defeated by negation of titio in suit for possession : lien | a 
not def. s -- -.- .. .-. 255, 256 onan Xap 
May pursue separate remedies ok ats I re 
Misdescripti r es 3 ae ss 
°° 
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MORTGAGEE (continued)— Page + 

Neglecting to reserve right of sale in eee suit, not ee? 
allowed to insist on sele .. bie S AE 104 “ 
Of undivided share, position of after partition = a ss 242 
Order XXNIV_r. 14 (1) wk 252 
Pre-emption not matured need not be pleaded in answer to re- =a 
demption snit ‘ oy wa 256 “22 

Principle of Ramcoomar Cundoo’s case available to ee .. -i pE 
Priority not claimed by . 253, i 
Redemption decree, subsequent enhancement of amount in Den 
Splitting of claims barred, not remedies .. ~ a» eX 252 - = 
Srigopal’s case and Section 85 ez ae ws .. 249 7) ae 
Suing as owner and afterwards on the mortgage . = .. 250 E 
Suit of, not barred by decrees brat purchaser .. -- L = 
Tse POSITION OF THE : à a Bz .. AED eee 
Unregistered mortgage “a val sx 252 
Varving course of execution Se se SS -- -- aut ——— 
Waiver by” .. és a = a Sa 
When made a party to partition proceedings =v _ . 242 oe 

MORTGAGES AND THE CODE x" aa we ate .. 247-249 ——= 

MORTGAGOR— E = 
After acquired interest of, feeds the security ae = ae 200: 
Agreeing to pay interest not awarded by decree .. ae : 36 n 
Constructive bar against son a joint mortgagor .. .. -- 200 a = 
Does the legal relation continue ? .. wa .. 257-259 = 
Evidence admissible to show what property mortgaged _ bi 2600 3 = 
May not derogate ew me = a os os 200 -SE 
Must obtain all necessary relief i .. 262 Ea 
Need not sue tó redeem different mortgages at the same time .-. 259. n a 
Not bound by account in mortgagee’s suit for poses - 204 a 
Order XXXIV.r.8 .. a a se : = .. 207 250R 
Principle of in pari deilicto .. a gi a =. AEE 
Principle of Section 43, Act VI of 1882... 260 


Redemption suits and relief deemed to have been refused 


Relinquishment by .. Se ae ae 

Right to redeem how extinguished. . E ; : ok -z 

Scheme of the Code .. i i ait wie Si a 

Sub-mortgage, redemption of =a es a = .. 

THE POSITION OF THE Ss T =f = ae ze 
MORTGAGOR AND MORTGAGEE— E 

Representative character of wt ae = T ae 
MOVEABLES— i ee, 

Should the doctrine of Lis Pendens be applied to ? A $ 
MULTIFARIOUSNESS— ae. 


Suit dismissed for .. Sa e =. ME ee SaR z 
MUSST. EDUN v. MUSST. BECHUN [1867}— ; 
Case laws to gai aS a. Gu ae 


N in 
NATIVE STATE— z3 ee oct 
Court ot the Agent in .. es See 
Former views as to judgments of courts of, and ¢ mendn 
of the Code. . .. .. .. .. ae Sad é 


- 





ORDERS IN EXECUTION— 


Are binding upon general principles of law ~—_—- .. er. -- 300-303 


See INTERLOCUTORY ORDERS. 


NAT—ORD] = 373 
NATIVE STATE (ccentinued)— Page 
Jurisdiction of courts of ta He Sa si .. Z81—289 
; Merits of judgments may be examined Pe or a -- 278, 279 c 
NEGLECT— 
© Of decree-holder to execute order absolute for sale x Be 317 
On the part of a mortgagor - ne 33 -. 257, 261—263 i 
On the part of a mortgagee os = ae za .. 249, 251 
Parties bound by their, in partition oe os as .. 238, 240 
MEW CODE— 
Provisions as to mortgages .. a ap Si .. 248, 24 
Provisions as to Foreign Judgments as ata .. 277—280 
Provisions of as to Execution itd Si at aa .. 297—300 
THE CODE ITSELF .. ate pi Fo ¥e .. 11-14, 297-300 
See CODE ai sa oA SA Fe w oe 37. 57 
CODIFICATION is as T ave ao sa Os £) DFO TED 
APPENDIX A ae A E 
NISTARINI DASSI’S CASE— 
As to judgments impeached for fraud aa ht ee i 42—45 
NON-SUIT— 
No such proceeding as technical .. ars as oF ie 150 
NOTICE— è 
Suit dismissed for want of, but issues decided : iù 65, 66 
Suit dismissed for want of, not res judicata upon finding of 
non-permanency .. 78 
Suit claiming lands as majhes dismissed for want of : held not 
_ to preclude defence of occupancy aa iv (oes ae 80 
Suit dismissed for want of, no bar .. ay aia m 243 
Sufficiently precise in the case of er parte orders .. ae es 308 
Of prior orders in execution necessary to work a bar oa oe 306 
Nature and effect of, in execution .. cap “a Ba 317 
And registration in the case of lis pendens n i= ia 328 
Doctrine of lis pendens does not depend upon 5% 7a .. 325, 328 
NUISANCE— 
Case of public rights claimed in common .. = ae ae 196 
o 
OATHS— 
How far conclusive .. ae si a eis a .. 158, 159 
OCCUPANCY RIGHT— -e 
Not adjudicated on in previous suit r ae me as 100 
OFFENCES— ` : 
See CRIMINAL PROCEEDINGS as av “= aa .. 335-339 S 
A 
OFFICE— f 
Attached to land .. Pu raa ira fo. t= ee 173 
ORDER II— . | cs 
Splitting Causes or Relinquishment = ia -- $3, 84, 116-128 4 
b odi - S 
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OUDH TALUKDAR— Page w: 







Committee of, not acourt .. e's oa = a =. wonky 232 6 
OUTRAM v. MOREWOOD [1803] .. = zs . « Sa 
“ á ng 
P Er 
PANNA— s e 
Commission, to enquire into charges against Maharaja of ig a À 
PARDANASHIN— 
Consent of, to award fraudulently obtained : suit entertained 45 
PARI DILICTO— a 
Principle of maxim in ioint family mortgage a a .. 260 — 
Alienations pendente lite and the maxim .. a Si oa Ks 
PARTIBILITY— “wee 
Decision as to, not a judgment in rem Pa a at ~“. 170, 266 F Ee 
PARTIES— a 
Definition of, by Bigelow .. . 160, dat + ee 
Execution order to operate as res jadi cata must be inter partes... 313 a: 
In civil and criminal cases .. me 
Name of party expunged from former record, no bar against =< 143 =a 
Nominal and necessary, rules as to .. 190; RE ee 
Representatives made, under protest ee 7. ao o. [Se as 
Res judicata though other parties added or former parties may A ER 
have occupied a different position I à 
To decree, questions arising between, .to be determined by court me 
executing decree .. ae À A 
Where numerous in case of public and private rights should 3 
Order I, r. 8(1), be followed ? .. i i .- 198, 199 
PARTIES, PRIVIES. AND REPRESENTATIVES (Chap. VII) 160-201 f 
l. The general Rule ; a .. 160-163 — 
2. Hindu Widow and Reversioners ae an pe s4 163-167 
3. awis of Hindu pEr ae “ie ay =< 167-1 Ce 
4. Karnavan Fe Ses ae oe a 171, 172 
5. Shebait .. ae r = 172, 17: 
6. Executor, Administrator, Trustee we = EA 173; A 4 
7. Religious sects and Charities .. Bo r “a io 
8. Minors... ; 2% ne im st Ss 175-177 
9. Benamidar a zS es =e i Tg A Are 
Ty Purchasers i oe f or 
11. Mo rand Mortgagee ie a P3 a 
12. Landlord and Tenant .. : ais os ee 
13. Different Titles—New Parties re e- ait 
14. The Case of Co-defendants Fs 


15. Tho Case of Joint Contractors and Joint Wrongdoers 
16. Public and Private Rights claimee. in common oa 
EJ Relevancy of judgments and effect of fraud .. 


PARTITION — 


Decree for, bi on co-defendants  .. bis 

Teiodeeciet eer ication between brothers  .. 

Omission of defendant to assert title rs čs 
decree not made final, no bar À 


Preliminary . eee 
Purchase eniin anika ri into absolute right.. ror 
a to bar Mule. Lor possessor o-s- Sa 
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a M si = ‘ae 
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PARTITION (continued)— Page 
Suits for, and possession : splitting causes 128 
Suit for. held to bar swt for Dower = 110 
Snits for by mortgagor. judgment by default $> 140 
Suits in different districts .. ae ats y 119 
Two suits for, allowed so ie are re “he 96 
Two suits for. not allowed .. ae a 103, 111 

PARTITION SUITS— 

a Decision as to a different property 239 
Decree extinguished = 240 
Decree in its nature conclusive 3 a% 236 
Estoppe! by conduct or previous decision . 238, 239 
Exceptions to the rule i: 237—242 
How far is partition conclusive against mortgagee of undivided 

share ? ‘ 242 
Mere determination of shares does ‘not necessarily mean parti- 

tion K wt .. 241, 242 
Mortgagee party or no party 242 
Neglect of party 240 
Partition deed z a ie 239 
Premature suits and inconclusive adjudications oF = .. 237, 240 
Proceeding not conclusive a ahs a : : 240 
Splitting causes : ve 3 ae 236 
The main rule as to, suits .. <a “if: z . 236, 237 
The rule of Explanation IV, applied ae es es sfa 238 
The rule held no bar ka xs me APR te 238 
Views as to continuing cause of action an aed .. 240, 241 

PARTNER— > 
Two suits for accounts allowed Sa = rae + ears 118 
Two suits not allowed for accounts 87 

PASTURAGE— 

Rights of (Explanation VI) 196 

PATENT— 

Licensees of, not estopped by consent judgment 139 

PENDING SUITS— 

Stay of one of two, Section 10, Act V of 1908 : 322, 323 

PERSONAL BARS— 

The decree to be final as to profits and interest .. es = 299 
The requisites for, and the personal factor at ae -- 106, 107 
See RELINQUISHMENT OR SPLITTING CAUSES .. aa -- 116-128 
See Qu-st RES JUDICATA .. =“ is aa a .- $3--116 
See PERSONAL DEFAULT . 5 a so .. 132-159 
See the case of RELIEF (Explanation Vv) ae «3 -- 128-131 

PERSONAL DEFAULT and the Principle of a Final Decision .. 132—159 

PLEADER— g 
Conducting case, not obliged to disclose transfer in | his favour .. - 179 

PLEADINGS— 

Definition of .. + -- -- -- + .. 208,n. 2 
I not to be pleaded .. =.. .. “- s.. .. l ed 


Joinder of issue on .. 


s 81, 
May be looked to, to ascertain res judicata 48, n. 349, n. 2, 3; 50, 51 
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POSSESSION — re be 
Can different titles be shewn in different suits for ? = is ee 
Distinction suggested as to necessity to assert titles .. a 


Suits for, on tiie grounds of encroachment on s part of taluk yas 
Suits for. and for declaration of title : no splitting of remedies.. 123, oe >A 








Suits for, and partition - splitting causes DET oe : i 
Suits for, see TITTLE, LAND, EJECTMENT. m 
POSSESSORY SUIT— Eae 
Declaration only asked for .. Ex si iN a Pe ee 
Different to suit for mesne profits . . at a f= ve 1S 3 
Dismissal of, final .. T Žž; Ms a He j HS -27 
POSTPONEMENTS—  * 
Interest payable by judgment-debtor obtaining.. iM He 308 
Of execution sale obtained by sons ina a 315, 316 
POTTAH— 
Decision of rent court as to genuineness of is b =- 209, 210 
Issue as to validity of N Ti 67 k 
PRE-EMPTION— na 
Decision as to. not binding on co-defendant sé ise => 
Dismissal of suit for. no bar to suit as heir Pa oP .. 256,257 ER 
Findings in sui: for, held not to bar suit to *mpeach sale.. .. 101, ee 
Not matured, need not be pleaded ‘in answer to redemption stit 256 02 
Omission of pre-emptor to assert rights in purchaser’s suit sá © E 
Plaintiff prevented from relying on lis pendens by adding 4 oe 
alienees, .. ot ae ain - s$ ws =. 340 
Pre emptor impeaching sale as fraudulent but omitting to eS ee 
advance clain: to pre-empt Si << ad .. .. 90 eB 
Suit for, barred by omission to assert right in redemption = ae 
suit .. <a ae ws A E ia -- -- 100, 101 
Suit for, barred by omission to set up case in suit for partition no TAA 
Title maturing after decree.. pe = si S .- 257 ae 
PRESUMPTION— oe 
As to regularity of proceedings in foreign court .. .. 278, 283,205 — 
Decree for cesses raises a, in a rent suit... ot a 3 


PRINCIPAL AND AGENT— 


Suits against same person as 
Suit for accounts a 


See AGENT, AGENT AND PRINCIPAL : ; : : i 
PRIVATE RIGHTS— s i j R 
Claimed in common (Explanation V1) a a Sa 
PRIVIES— 
See PARTIES, PRIVIES, AND REPRESE TATIVES.. a 
Seo Outram v. Morewood we od Gå <3 Ja 
: f 
PRIZE— e fe 
Adjudication or acquittal in matters of .. ou +. ra 
PROBATE— ° , à j 


Foreign judia Saonatters of = wat ex l 
Judgment without issues or decree held not sufficien 
port plea of res judicata 2 J on ce oe - 
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* PROBATE (continued)— Page 
> Judgments of competent domestic courts conclusive for what 

purposes y3 e =< .- 268-270 
Mahomedan Executor not estopped by oe k4 270 
The proceedings are the best evidence as to what has been 

e decided Fy we Pas ‘ 270 

PROCEDURE— 

Definition of (Kendal v. Hamilton) =e AT at <i 2 

s Elasticity in matters of an as za 6 

In matters of execution (Kendal v. Hamilton) «a .. 297, 298, 300 
In execution should be as careful as in a regnlar suit  .. -- 305, 306 7 

PROCEEDING— 

Does not fall within the SPTE — of the res judicata 

provisions .. .. 297, 300, 302 
May be treated as a suit wea ‘cs a aa a 299 
Treated as a suit in execution ea Ña np Aa `. 305, 306 

PROCESSION— - 

See RELIGIOUS PROCESSION fi i K Fi on ir E P hae 

PRO-FORMA DEFENDANT— 

Rules asto .. me wi ka ve oi a 186, 189-191 

PROFITS— 

Mesne and prior: EXPLANATION V .- 129-131 
Of bazar. no res judicata between | Persons claiming under the 

same title .. os . s = 163 

PROMISSORY NOTE— ~ 





Tasnes as to liability on, and of liability as Hindu son, different 
Splitting canses rr > ESSE 
Suit on, held not barred by suit on alleged promise to pay ¥ 


PUBLIC AND PRIVATE RIGHTS CLAIMED IN COMMON .. 196-201 
Views as to the scope and meaning of the old Vv 
(now VI) - .. ~ “* 
Ta it to be read with Section 30 (Or. I. r. (1) me 
PUBLIC HIGHWAY— 
Decision of Magistrate as to, held jadgment in rem wë 


PUBLIC POLICY— EE 
Legal rights to be conserved consistently with .. Eu 


r Aa oe 
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PURCHASER (continued)— 
Suit against, for contribution not barred by decree without ~ 


satisfaction against vendor oa P as we a 

Suit as, barred by suit as mortgagee gi ee an a 
PURCHASER PENDENTE LITE— = 

Purchase pendente lite is voidable not void a aa .. 333, 334 — 

See Bellamy v. Sabine a vs ve i a a 325, 326 
PUTNI— -SS 

Suit against co-sharers in, held not to bar suit for contribution 

Svit for redemption barred by decision as to, in rent suit oe Oe 

Suit to recover deposit not barred by decision in rent suit oa oe 
PUTNI SALE— ae Ba 

Purchaser at, position of os Sioa an a a 178, 178 ng 
QUASI RES JUDICATA (Chap. V) 83-131 


Bar by Judgment and Bar by Suit distinguished from 
Matters deemed to have been in Issue 
2. The Personal Bar of ** Might and Ought.’’ ‘Canon of Inter- 
pretation .. . 
3. The Course of Decisions down to the Code of 1877 .. “s 
4. What is a different Title ? Suits for Possession of Land .. 
5. Cases on Explanation II (now IV) Ra -% E à 
6. Kameswar Pershad’s case, and since .. 
7. The Personal Bar of Relinquishment, Order II 
8. Is Explanation V a Personal Bar? .. 
Principle of, not approved in Baker v. French 


R 

RAILWAY CONTRACTOR— 

Terms on which consent judgment set aside a T 
RAM COOMAR COONDOO'S CASE— 

Principle of, available to mortgagee k = Fi 

a 

READ v. BROWN [1888]— 

Cause of action defined in .. z% a ai aa 
RECEIVER— 


Suit by, not barred by dismissal of suit of one member of fam ils 

Lease from, not affected by the rule of lis pendens 
RECORD— 

May be examined to ascertain res judicata 
RECORD OF RICHTS— 

Objection s+ruck off, not a judicial order .. 


REDEMPTION— | 

. Suit for, and ejectment different .. i 
See MORTGAGEE, POSITION OF P 
See MORTGAGOR, POSITION OF ..  .. 
See MortTGacr. : aye 
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* REFORMATION — Page 
Suit to recover excess lands as Ne 2i 2. T 7 49, 50 
co 
REGISTRATION— 
And notice in the case of lis pendens ap 323 
Title in rent suite limited to what appears on the, record s 243 
See Drstraict REGISTRAR .. =- ja f s% .. 233, n. 7 
RELEVANCY — 
* Of Judgments, Orders and Decrees (Chap. IT) a mas sy 38-40 
RELIEF— 
Could relief have been obtained earlier ? .. aa Pe <n 61 
In civil and criminal cases not comparable oy T a'u 336 
Is Explanation V a Personal Bar ? aa ne ava P a 


See Explanation V .. Kh ei T ae a's 


RELIGIOUS ENDOWMENT— 
Disciple may sue as heir and afterwards as manager = ea 115 


RELIGIOUS OFFICE— 
Mahomedan, two suits as to right to saerighig as duties and receive 


offerings a va «a 109 

Two suits allowed to remove head of 5s žá ka a 107 
RELIGIOUS SECTS AND CHARITIES— 

Suits in connection with, how far representative.. si .. 174, 175 
RELINQUISHMENT— s 

The Personal Bar of _. we a a <a „+ 116-128 

Provisions of the Code ee sé ma eo a . 1s, 117, 118 
REMAND— 


Neither party appearing not res judicata .. we an oa 139 
RENT SUTTS— 






Appealability not the test .. e 245 
Concurrence of jurisdiction and the conditions of the Code ‘a 243 
Defendant not estopped by default to sip we es .. 138, 139 
Defence of benami or illegal cess .. a “2 ax ae 
Different defences allowed in successive . sä ae 


Enhancemont of, finding as to, not embodied in decree.. 
Ex parte decreesin .. 


SAS 
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REPRESENTATIV E— 


Discussed and defined Es ve s ue ~v Ae 162,n, 

In civil and criminal cases .. = Ea aK a 

Includes purchaser of interest =a ex e sa ay 179, } 

Is bound in execution proceedings si +2 s .. 313, 314 

Made y under protest, not bound : .. 184, > 

Plaintiff must show how he sues in, capacity ( Order vu, 
rule 4) ; 168, 170, 172, n. ag 

Questions as to, to be: determ ined by court passing the decree is 

See PARTIES, PRIVIES, AND REPRESENTATIVES oe r 


REPRESENTATIVE CHARACTER— 


Of various persons: see PARTIES, PRIVIES, AND REPRESENTA- i 


RES JUDICATA— 


1. The True Theory 

2. Codification Sa ey 

3. The Accumulation and Conflict of Decisions. are vs 

4. Construction <x om ae oa ih 

5. Tre CODE ITSELF xe ata re 

6. Rules founded on the English Cases .. Fa aja Si 

7. Cause of Action defined and illustrated : oe ara 

8. The leading Conditions imposed by the Code .. 

Abandoned amendments of the, rovisions : see APPENDIX Ara 

Conditions of, nue aoe in erent bse fe to different ma 

of suits 2 Fe ne K 

Decree not the test of Nr 73 7 ree EP 

GENERAL DOCTRINE (Chap. I) a ne se oye os Lt 

In civil and criminal cases compared = af a -. 335, 336 

Various tests to ascertain .. st ois “a = + = 
RESIDUARY LEGATEE— 

Allowed to dispute decree against administrator =. - 
RESUMPTION— 


"One who is not aware of, does not designedly relinquish ~ as 118, 119 
REVENUE COURTS—., a 


Finality of proceedings in = 3X Sisk 3 TnS = 
Calcutta =< = aie ot S : ž k 
Bombay Sx ce EER A a ae = 
Madras => 7% - = == z s 
Allahabad .. é : ; ai 


Principle of lis pendens applies to purchaser at .. m ae 
Purchaser at, does not pimin through defaulting proprietor 
REVERSIONER— 


Causes of action in suits to restrain alienation and to sot £ 
gift, not identical . 


Claim as, barred by assertion of claim by survivorship : G 
pa v. Tirkappa a SE k sit at 
ee by a? . Hie 
Decision on grounds alto widow .. ee 


Does not elaim through, or derive title from, another 
on groun of fraud transactions of p 
owner, limitation ző x 


Judgment by default against widow. 
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REVESIONER (continued)— Page 
Judgment of former suit examined as to title of .. 52 
Legal necessity : 165 
Minor, nominal party estopped. 164 
Occupying different Copr in mortgage suit, ‘not bound by 
o decree 140, 141 
Of alleged adopted son, estopped by former decision relating 
to different property . 62, 63 
Other cases 64 
Suits to set aside on adoption ; 167 
* Title as, and as heir successively asserted - 36 
Two suits allowed are “aC 107 
REVIEW— 
Matter which mgm and ought to have been raised in applica- 
tion for a ie oe 114 
Of judgment, or suit. ‘impeaching judgment for fraud 42.45 
Remedy in case of past and mesne profits.. 129, 131 
The proper remedy where a mistake of law 54 
REVIVAL— 
Mortgage suit not revived against representatives - 184, 185 
REV OCATION— 
Of probate, application for, not barred by refusal on another 
ground : te fe at of 270 
Of will, decree as to, evidence = at ore ay 270 
RIGHTS— 
Of a clearly different nature distinguished 35 
RITUAL— > 
See Religious sects and Charities ... se . 174, 176 
RUN BAHADUR SINGH’S CASE [1884] 214 
S 
SALE— 
Agreement for ; splitting causes Tr a aa 3 125 
dismissal of suit to set aside .. 146, 147 
Sales in execution in difierent districts of different property, 
dismissal of suit to set aside ` .- 146, 147 
Suit on deed of, not barred by suit for specific ‘performance of 
contract : a oT ars 102 
Suit to impeach, not barred by pre-emption suit 102 
Suit to set aside : mortgage title not asserted, but subsequently 
allowed ae T ee 112 
Under the court’s authority: ‘the rule of Lis pendens ts oe 331 
SALE-PROCLAMATION— i 
Accurate description in Fa as ie as ae a 317 
SALVAGE— s$ 
Judgment of Admiralty Court not conclusive agaiñst wader- 
writers Ji =r ón os as ss oo es 272, 273 
SCHIBSBY v. WESTENHOLZ— | 
Propositions as to forme Dees of foreign courts oe Mo Se Pe 
SEA-SHELLS— 3 
Separate suits J 7 <s ~e -r ew «- 421, 122 


- 


SPECIFIC PERFORMANCE 
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SHEBATT— 

May incur debts and represent idol in litigation .. a 

Position of administrator in execution similar to that of o 
SECURITY FOR COSTS— ee 

n of suits for failure to piye x: x as .. 147, 148 
SELF-ACQUIRED PROPERTY— 

Issue as to treated by parties as before the court a Zh 
SEPARATION— 


A distinct intention to obtain, is effectual to destroy joint estate A 
SERVICE LANDS— i 


Representative character of = = je eee oi 173, 7 i 
SET-OFF— = 
Of previous claim : wages, price of cloth .. ot ad one 


Of claim already dismissed. barred 
Right of defendant to, is permissive 


SHARE— 
Determination of does not necessarily mean partition .. ws 
Mortgagee of undivided, position of ee siti T oe 
SHAREHOLDER— 


Two suits allowed to, upon different equities 
SHERIFF'S SALE— 

Principle of lis pendens applies to purchaser at .. af a 
SHIP— 


See ADMIRALTY a ES Si “ES a is 
SHRIDHAR VINAYAK’S CASE [1874] . es 
BILENCE— 

Authorities as to estoppel by Sa zs FR. 

Of persons improperly nda parties to execution proceedings EEE 
SMALL CAUSE COURTS— ee 


Decision as to mesne profits by, held binding in oxecuns of A 
decree for possession ee ie ae 
Execution in Native States 
Finality of proceedings of .. ae 
Suit on foreign judgment in ee 
Suits within ces nk oo. ae 


SON— 
Representative character of = 
Obtaining postponement of sale in exect.tion of a decree - per. 
See Hixpo Soy “es .. .. - 
SPECIAL TRIBUNALS— 


Finality in courts of limited jurisdiction .. 
Machinery created by the Act i a 


Suit for, held not to bar suit for possession , 


> SPL—SUT] c 383 
*° * SPLITTING CAUSES Page 
3 Application of doctrine in partition suits . Ja -5 na 236 
Apprehended hardship of rule ee ae ta LLY, 120 
Can one criminal! cause of action be split up and ‘separate prose- 
cutions be maintained : of .. 337-339 
e Distinguished from the Rule of ‘‘ Might and Ought as oe 4 Son Oe 
Doctrine of, imperative or exhaustive: .. > hore ya 
The doctrine has no application to execution proceedings -. o19, 320 
THe PERSONAL BAR OF RELINQUISHMENT ae a3 .. 116-128 
e see MORTGAGOR. POSITION OF +z KS Sr ave a; 252 
See PARTITION SUTTS SE Ps =v Bra ae a 236 
SPLITTING CLAIMS— 
By mortgagee Order XXXIV, rule 14(1) .. R AE wi 252 
STATUS— 
Issue as to adoption expressly raised F 74 
Judgments i in rem somstimes said to determine He 170, 265, n. 3; 266 
Of raiyat or tenure-holder whether res judicata under Tenancy Act 223 
Of son claiming zemindary in two suits identical oa is 70 
Questions of, or succession governed by domicile in the case of 
foreign judgments a oe me te =e .. 286, 288 
STREET— 
Decision of Magistrate as to, held judgment in rem Sr F 202 
SUBJECT-MATTER— 
Of two suits may be different sp a =i te os 62, 63 
SUBSTANCE— 
Issue not expressly raised but in substance decided ., .. wa 72, 73 
Res judicata matter of ae 4, 10, 59, 60 
Whether issue Shay ochre oS de decided a question of fact .. ae 61, 62 
See Brunsden v. Humphrey . -F £5 * a 27. 28 
SUIT— 
A proceeding in execution may be treated asa .. ‘ 299 
Collusive suits = 44, 45, 271,n. 5 
Contentio s suits and the rule of lis pendens ss 328, 329 
Different classes of suits, conditions of res judicata applicable 
in different ways to a : 234 
Dismissed for misjoinder, or multifariousness, not conclusive .. 141, 142 
- Dismissed for non-<ervice of summons, no bar .. ae ag 143 
Dismissed for jurisdiction. no bar .. x a 143 
Dismissed because permission not obtained, no bar 3 T 143 
Dismissed as premature or wrongly framed, no bar e a 143 
Dismissed for default .. 144-150 
Party contending in execution that no appeal lay, not allowed 
to object to ae a oe de a as = 316 
Converse case 316 





Priority of time test as to which of two suits is to be stayed . a . 221, n. 5 
Proceedings in execution shoifld be as careful as in a regular .. 305, 306 
Provisions of the Code as to the frame of a ra leria ne 117, 118 
Questions arising in execution are not to be dete by a aan 

separate “- -- -- -- .. .. -- os 
Questions of fraud and collusion to be raised by separate suit 

or in execution wa E «- 306, 307 
Stay of one of two pending suits, Section 10, Act V of 1908... 322, 323 


Test whether agreement contra cursus curiae is outside scope of nt 
suit =- - -. --. -- =- -*. eo o” Gas -i a 321 
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SUIT (continued)— 
Two suits in different districts, effect of .. ra Ey 
Withdrawal of, with liberty to sue F DE << 
Sée Partrrron Sourrs Fz 2 a ae oa 
See RENT Sorts. ; 
See MORTGAGE. 














SUMMONS — 

Rule of lie pendens operative before service of .. és 

Suit dismissed for non-service of, no bar .. Ph T 
SURETY — 

Estopped by conduct of waiver in execution a ed ʻi 
SURVIVORSHIP — 


Assertion of claim by, held to bar claim as reversioners 


T 
TALUKDAR— 
Oudh, committee of, not a court .. es Ee as 
TALUKDARI— 


Settlement Officer in Bombay 


TARAKANT BANERJEE'’S CASE— 
Rule in, limited to material points 


TAUFIR— 
(Encroachment) title by 


TECHNICAL— 
Or inconclusive findings do not work estoppel .. 
TEMPLE— 


Hindu, compromise as to rights and usages of 

Hindu, no final decision as to 

Richt of priest to honours and offerings (Explanation VI) 

Two suits allowed as to right to offices in .. E% aira i 
TENANT * 4 a 

Defences of, in rent suits and issues arising thereon 


TENURE— . r ea- 
Transferability of, not material : ejectment suit not ban i. = 
TESTATOR— - te p c as 
Domicile of, and power of disposition of, not establi 
probate judgment o.. a si ER e — 
TESTS— pee P ; k Pe a 


Decree not the test of res judicata dan 
For apply:4g the Rule of ** Might and Ought a i 
To ascertain res judicata .. = 

TIME— 


At what point of, does the rule become, and c 
ive Re, Jí 


Lapse of, in ene Sete Me pete 





“paced Yl Tel af INDEX. ae 385 

















a ° e TITLE— Page 
A party ought not to be barred of his rights when he does not 
ig know what his title is: Amanat Bibi’scase .. I5 107., 115, 116 
An incidental question on the cause of action itself ars 95 
As owners and jantys owners: Section 145, Criminal Procedure 
P Code me Se 113 
As heir and reversioner allowed to be successively ‘asserted ste 36 
As heiress and by impeaching deed of gift : ate 92 
Assertion of, many years before, may be sufficient evidence 
to prove a a = ara are a 2; 39, 40 
"By agreement o or inheritance ze a R ip ate 95, 96 
By accretion to different estates .. at 91 
‘an different titles be shewn in different suits for possession of 
land ? P ae a = sg 91-99 
Decision of inferior court upon question of He HP .. 213, 214 
Decision as to, binding on co-defendants .. E 188 
Decision as to, conclusive, though other parties added, or 
parties occupied a different position Ši 3 e 183 
Denial of, mortgage judgment admitted to shew eat Se 40 
Derived from grant of probate or letters of administration pa 209 2% 
Dispossession and breach of trust .. La T Dy i 96 
Efficacy of assertions of 40-42 
Execution purchaser’s suit dismissed for limitation, allowed to 
redeem mortgage .. P 97 
Ignorance of exact, may displace rule of ‘ Might a and Ought’ re 94 
Inconsistent titles of tenant in two suits .. å oe 90 
In money suits all titles should be asserted he a os 94, 95. 
In suits for land all the titles must be asserted .. 91-93 
Intention of court to refrain from deciding, as to particular lands 72 
Issue as to, in Land Acquisition case n ie ae sate 67 
Is the same title involved ? aa au Pie -. 162, 163 
Left advisedly undetermined on appeal hia ne a È 76 
Must all the titles to land be asserted at once ł? .. — ie 35, 36 
No bar between those claiming under the same .. = 163 
No bar unless the same right and title have been in issue #2) SZIN 
Of cosharer in deshpande vatan i Ba SF m- 70 
Of purchaser pendente lite is voidable, not void Fa `$ - 333, 334 
Paramount, of purchaser of entire estate for arrears of revenue 179 
Parties and privies litigating under the same 3 > 161. 162 
Presumptive, to property, held not barred by findings in pre- 
emption suit Ar - -< 101,102 
Public and private rights claimed in common ee i .. 196-201 
s Question of, left open in appeal .. = rA ne 1h toe es 
Questions of, in rent suits a = ae ate Me toa 243-245 ~ 
Questions of, in Revenue Courts .. Pa ws RF Betri BS, ae 
Relied on as a distinct cause of action a = 2, FES, VIG 
Reversioners do not derive title from one another ah P RO tee ae 
Successor in title of party practising fraud, may set decree aside cs eae 
Suit for easement permitted after failure of suit for possession 154 
Suit for rent and suit for ponosno different causes -- 148,149 
a Suits to set aside gift and restrain alienation not identical causes145, 146 — x 
Suits for declaration of, and possession : tatu causes « < o a NSE ee 
To land by encroachment or as part of a kate Oh si SS, So eae 
Two suits in different districts  .. E Son 
Two suits by karnavan allowed .. -= 105, 104 5 
Two suits to redeem mortgage not allowed : causes of action ss a 
identical, titles different .. C22 E L 
Under will disclaimed, not afterwards allowed tó be afiened =: Sees 
5 Whether partition decree = the obese os of title 
ite See REVERSIONER .. Š pe z E yeta ss 110 
Clears ae eee 
a EAE o ! 
=W e £2 ae eee 
=: GB Sa ee age ees 
em if y wind | 
Xe | ! i aa i) MY | hi 
SA | | hj 
ane 8 Hh M 
A y t et i him | bane aloe 
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TORT— =z 
Independent infringements and unity of interest.. ds be COTO 
Splitting causes aye iy TA aP zh a: -. 121, 122 

TRANSACTION— i= 
Discussed in connection with judgments not inter ais aor. 

In criminal cases ee sa ot =p a% z .. 
In the New Code + ot a» -o re 
Upon one, several suits cannot proceed sa é» Ke TE 

TRANSFERS IN INVITUM— urre 
Rule of lis pendens probably applicable to n» By oe Sa ) 

TREES— | | 
Issues as to fruit of and title to, different ies ee ae 

TRESPASS— 5 
Action of (Outram v. Morewood) .. ka en ea so. oan 
See Explanation VI .. ee - os T oo saai e 

TRUSTEE— 3 aos 4 
Mortgagee a, dis gate proceeds ws = a ee Tapn 
Representative character of eu ee aa “a Se =: 


ULTRA VIRES— 
Consent based upon agreement a så _ 


v 
VALUATION — 
Overvaluation to evade lower jurisdiction n 
Right of judgment-debtor ‘to have a correct, and description — > 
in sale-proclamation ji $; vè T æ ae 
Suit dismissed for, not conclusive si ea pis ws 


VALUE— 
Increase of. of property does not affect previous decision of a 
i lower jurisdiction wt ies a $% os aš 
VATAN— | 


Decree in suit by coblucene aa e conclusive as to 
Representative character of holder of ~~. <o ony 


VENDOR AND PURCHASER— sates sli te ye 
Indemnity not running with the land .. è 
No estoppe! by Judgment inaetion commsaee’ afer 
See PURCHASER. 


geen PATAM— 





4 ef 1 

č age 

=- g ` 

WAK—WIT] nee hia 


WAKFNAMA— 2 st Es 
Issue as to validity of ms 
Finding as to, not embodied i in decree, held not res 


a — * 
WASTE— eee fe oe 














| 


Issues as to, and ejectment different Si - E ee Rares r 
Suits to restrain, causes and parties different Kae eet O 


"Of At or channel, ones of Explanation a VI and Order I, 
Oo: SCE} 72- = a ee 


Rights of, effect of Explanation VI and Order I, rule so aix EE 


Right to water of (Explanation VI) E E T E S 


WILL— ee 
Claim under, not asserted in previous suit =, 3 
Decree (not inter partes) as to revocation a may “be erionce 2 


Held genuine : suit allowed to impeach will on genae 
custom T 


Issue as to recognition of, not res unless clearly raised - 
Issue as to validity of en 
a Judgments as to testamentary character and > derive 
how far conclusive SF ee ee 
Order in administration suit directing ‘erudeees of; to 
annuity held res judicata eee ated 
Title under, disclaimed, not afterwards allowed to b 


WITHDRAW AL— 
With liberty to sue .. 
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